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ABATEMENT. 


Ansell against Waterhouse. 


1817. 

Trinity T. 


JJECLARATION in case against defendant, as “ the 
proprietor of a common stage-coach for the car¬ 
riage of passengers for hire from, &c. to &c. and that 
the defendant had and received into his coach plain¬ 
tiff’s wife, to be safely carried as such passenger for 
hire; and that the defendant, not regarding his duty, 
did not take due care, 8cc. and by reason thereof the 
carriage was overturned, and the plaintiff’s wife 
hurt.” The defendant pleaded in abatement nearly in 
the same form as in a New Rep. 866, of the non joinder 
of other coach owners, to which plea there was a de¬ 
murrer and joinder. 


In an action oiy 
the case against 
a common car¬ 
rier, for not 
safely carryii^; 
a passenger, 
defendant can¬ 
not plead in 
abatement the 
nonjoinder of a 
co-proprietor. 


Richardson in support of the demurrer, after observing 
on the inconvenience resulting from allowing pleas in - 
abatement in actions of this nature, where the plaintiff 
VOL. ir. B 



ABATEMENT. 


t817. 


Ansell 

agaitut 

WATEKHOWSr-. 


must in general be ignorant of the number Q^|pi:opne- 
tors, and might be defeated on such a plea in several 
successive actions, cited Govett v. Radnidge,3 East, 70. 
and Dixon v. Clifton, 2 Wils. 319. 

Lord Ellenborough C.J. In this case T see in 
the declaration no word of contract. 

It has been expressly avoided by the pleader, and 
the dcclanation states that the defendant was a common 
carrier, which made him liable at common law. Mr. 
Justice IVilmot saj’s he is defendant, ex delicto. Govett 
V. Radnidge is a strong case for plaintiff. In Max v. 
Roberts, 12 East, 89- 2 New Rep. 454. Powell v. Luj/- 
toM, 2 New. Rep. 365, the defendant was not stated 
to be a common carrier, and there were express words 
of contract, and a ship owner is not a common carrier: 
here he is a common carrier, and this attaches the duty 
of law. Max V. Roberts was also an action against a 
ship owner. The law casts no duty on ship owners; 
his duty arises out of his contract. 

\ 

Chitty, contra. The declaration is not framed on 
the custom of the realm, nor is it averred lluit defend¬ 
ant was a common carrier. If the declaration had 
been framed in assumpsit it is clear the defendant 
might have pleaded in abatement; and the plaintiff 
cannot, by changing the form of action, take away a 
ground of defence that would otherwise subsist. .Jen¬ 
nings V. Randall, 8 T. Rep. 335. He also relied on 
Bnddle v. Wilson, 6 Term. Rep. 369; Powell v. Layton, 
2 New Rep. 365, as resembling the present. 

Bayi.ey J. Those were cases of non-feazance. Dale 
V. Hall, 1 Wils. 9.81, as observed on in Selwyn's Ni. Pri. 
5th ed. 412, 4l6 ; aiid Max v. Roberts, id. 412, 3, were 
also referred to. 


Richardso.n. In Jennings v. Randall there was no 



ABATEMENT. 


3 


duly, because tbc defendant wa.s an infant. All the 
other cases were actions against owners of ships. The 
l^w is different as to carriers. Date v. Hall, Seltvyn 
N. P. 5th ed. 414i, in all probability, was the first case 
in which this action was turned into assumpsit. What 
was said in Powell v. Layton must be taken with re¬ 
ference to that case where defendant was a shipowner. 

« 

Bayley J. In all actions formerly against carriers, 
and that up till a very late time, it was usual to begin 
the declaration with an averment of the custom, and 
so in many other cases, as against innkeepers. 
The present is more than a mere non-feazance, for 
it is alleged that the coach was overturned through 
negligence. And as to the argument that the form of 
action should not alter the right, here was a duty, 
which distinguishes the case; and there are many 
cases in which the form of the action alters the rights 
of the parties. In trover it takes away the set-ofl’. 
The advantage of a certificate is taken away from 
the defendant in trover for proceeds of a bill.Parser 
V. Norton, 6 Term 11. 695. Declarations against car¬ 
riers in tort, are as old as the law, and continued till 
Dale V. Hall, when the practice of declaring in as¬ 
sumpsit succeeded ; but this practice does not super¬ 
sede the other. Here there is no word of contract; 
there is nothing to shew that it was not a declaration 
on the custom of the realm. In substance, defendant 
is stated to be a common carrier. In Powell v. Layton, 
the case of a ship owner, there were express worda 
of contract, and an exception as to perils of the sea. 
This was only declaring as usual 400 years before Dale 
V. Hall. There is a breach of duty on which as well as 
defendant’s public character, the declaration is framed. 
This being an action for a tort, all its consequences 
follow, and the plaintifl' might sue some only. The 
declaration charges carelessness and negligence, by 

a 


1817. 

Anself, 

agaiiul 

WATEiinotrsR. 
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ABATEMENT. 


AKSELt which the coach was overturned. The plea says, that 
Watmhovse. parties were guilty of the carelessness and negli¬ 

gence. There was no such plea before Buddie v. 
Wilson, 6 T. R. 369, which was a case of non-feazance, 
and the court overruled the plea on another point. 
Govett V. Radnidge would be the case to follow, if ne¬ 
cessary to decide between conflicting cases. The 
case of Powell v. Layton, and other cases against ship 
owners, are distinguishable. 

Abbott J. This decision will not interfere with 
former authorities. A duty attaches on a common 
carrier. The declaration contains an accurate descrip¬ 
tion of a common carrier. Plaintiff has his election, 
and may declare in either form, either for a tort, or in 
assumpsit on the expressed or implied contract. 

Hqlkoyd J. was of the same opinion. This action 
is founded on what is quite collateral to the contract, 
if any; and the terms of contract, unless charging the 
duty of a common carrier, are in this case quite imma¬ 
terial. Declaration states obligation imposed upon 
him by the law. This is an action against a person, 
who, by ancient law, held as it were a public office, 
and was bound to the public. Innkeepers were liable 
to indictment for extortion by ancient law, as well as 
action to refund. This action is founded on the ge¬ 
neral obligation of the law, and ex delicto for acting 
against it. 

Judgment for plaintiff. 

Respondeat ouster. 
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1817. 


Atkinson v. 


Gent, one, &c. 


fiURWOOD appeared in support of a demurrer to 
a plea in abatement, that defendant was pri« 
vileged as an attorney. The ground of the demurrer 
was, that the defendant had waived his privilege ; but 
the facts from which this was to be collected, not ap- 


4th Fa. HU. T 

The Coart wU* 
not peRuit a 
plea in abate¬ 
ment to be 
amended ; but 
plaintiff will be 
allowed to 
withdraw a de¬ 


pearing precisely on the face of the pleadings, Cur- Jjcrand^rc-”'^'* 
TPQod now applied for leave to withdraw the demurrer, (“)• 
and to be at liberty to reply, and put the fact in issue. 


On its being objected, that there could be no amend¬ 
ment in cases of pleas in abatement, and that there¬ 
fore this course could not be pursused. 


Holroyd J. said, that it might be done; for it 
would not be amending the plea in abatement, but 
permitting the plaintiff to reply to the same. 

Leave granted. 


(a) Pleas in abatement arc not, in general, allowed to be amended. 
Tidd. Prac. 7th cd. fi62. Cas. Pr. C. P. 29. For instances where the 
pimntiff has been allowed to withdraw a demurrer, and reply to the plea. 
md. rth ed. 741. 8 T. R. 49fi. 6 T.R. 550, 1. 


1820. 

Wade against Edward Birmingham, Esq. 12 m Faruar,j. 
PIlHIS was an action upon an Irish judgment, and Whore defend- 

K ..... 1 pleads in 

the defendant pleaded in abatement, the privilege abatement, he 
of peerage, by the title of Baron Atltelry, in the king- ^“^’’prow^his 
dom of Ireland; and upon this plea, issue being 
joined, notice of trial was given for the adjourned sit- strong case 

tings after this present term. out before the 

Court will post- 

Chitty on a former day moved to postpone the trial, taorfer 
until the sittings after next term, on an affidavit, 
which stated, that the defendant had come to his title cure the eri- 
since the judgment recovered against him in Ireland; nesses. 
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ABATEMENT. 


1820. that it was necessary for him, in order to support the 
plea in abatement, to procure the attendance of several 
Eni^rBiR from Ireland, for the purpose of proving his 

min«iiam,esq. title to the barony of Athelry; but those persons 
being in official situations in Dublin, it would be im¬ 
possible for him to procure their attendance for the 
sittings after this Term j and that he was advised by 
counsel that he was entitled to his privilege, and that 
he was now in the course of proceeding to establish 
his claim to the title of Baron Athelry, by legal 
process. 

Marryatt now shewed cause against the rule, and 
contended that the plea in abatement was obviously 
a dilatory plea, and consequently the defendant 
should be in a condition to support it with prompti¬ 
tude. The affidavit upon which the motion w'as made, 
did not swear, that the supposed witnesses necessary to 
support the defendant’s title, would ever attend; 
neither did it appear that he had ever made any at¬ 
tempt, or had taken any steps, to procure their at¬ 
tendance. 

Abbott C. J. The legislature, in order to prevent 
the delay which in former times was experienced by 
the pleading of pleas in abatement, has required every 
such plea to be filed within four days. Now it ap¬ 
pears to me that the Court should follow up that 
wholesome provision, and require that the party shall 
be prepared to go to his trial at the very first time the 
case can come on to be tried ; and that we should not 
allow him any further time to obtain his evidence; 
for by so doing, in every instance, instead of further¬ 
ing, we should be defeating the object which the le¬ 
gislature had in view. The general rule in cases of 
pleas in abatement is, that the party shall be prepared 
to go to trial promptly. There may be exceptions to 
that rule, but this is nut one. 
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Baylky .1. Upon the merits of the case, the de- 1820. 

fendant is certainly entitled to no indulgence, because vf^DK 

the issue is simply on the plea in abatement: but „ 

t J r bowAKD Bia- 

even supposing this were a case in which justice re- minoh/im,es«, 
quired that the trial should be postponed, the defend¬ 
ant’s affidavit is insufficient. 


Holboyd J. concurred (a). 

liulc discharged. 


(a) nest J. was absent. 


Douglas agahfst Grren. 


1820. 


4M J'ebraartf. 


J^Jj^UTCHINSON moved to set aside the interlo¬ 
cutory judgment signed in this case, for irregu¬ 
larity, the alleged irregularity being, that there was a 
plea in abatement liled in the office with the usual 
affidavits, at the time the judgnierit was signed. The 
facts tvere these;—The defendant was arrested by a 


Tlip defendant 
being an-ested 
by a wrong 
name, inrormed 
the pluintifT’s 
attorney of tbt; 
error; and af¬ 
terwards, be¬ 
fore the dcrbi- 
ration was dc- 


wrong Christian name, upon a w'rit returnable the first bvered,pleaded 
° . i/'i, • ill abatement ; 

return ot this term. Delcndaiit s allortuy iniinediately nextday.plain- 

informed the plaintiff’s of the misnomer, and before defeI,'JaVt ^ 

declaration, filed a plea in abatement. Next day the right name, and 

plaintiff declared against the defendant by his right ing omitted to 

name, and the latter having neglected to plead rle /luio filrpiaultilr’ 

in time, the plaintiff signed judgment as for want of a 

idea; and the question was, whether the iilaintiff’s iiro- want of a plen ; 
... 1 ield that the 

ceedings were regular. j.idgment was 

rcsiilarly 
signed (n). 

Per Curiam. The defendant has no right lo 


plead until the plaintiff has declared. He is not U' 
answer until he is called upon to do so. The )>iea 


(o) A plea before defendant has appeared, or taken deelaration out of 
office, is a nullity ; TM, 7tli ed. .S8;J; hut the affidavit in support of a 
plea in ubatcmci.t may he sworn before declaration. I Jiasi, .' 118 . 
4 M. & S. 3:»2. 
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1820 . 


Dovgi.a$ 

agimut 

Gbeen. 


ISO7. 

A'er. 27. 

Pleas iu abate¬ 
ment cannot be 
filed before de¬ 
fendant has ap¬ 
peared, there 
bein^ no dis¬ 
tinction in this 
respectbetween 
pleas in abate¬ 
ment and pleas 
in bar, and 
tlicrefore judg- 
ment may be 
signed for want 
of a plea, 
though plea in 
abatement has 
been filed, if de¬ 
fendant has not 
appeared (a), 


pleaded is no plea at all, because in fact there was no 
declaration at the time to which he could plead. The 
defendant having pleaded irregularly, the plaintiff was 
not bound to take notice of it. The affidavit of the 
truth of the plea can be of no avail, because it was, 
in fact, no plea at the time. We are of opinion that 
the judgment has been regularly signed. 

Holroyi) J. said, the course now is for the plain¬ 
tiff on the return of the writ to file the declaration in the 
proper form, where there has been a misnomer in the 
writ; and it has been held, that the declaration so filed 
cures the objection to the writ. I remember applying 
to Mr. Justice Dampier, to set aside a declaration so 
filed, and I complained that it was irregular; but he 
made an order affirming the regularity of the proceed¬ 
ing. Application was afterwards made to set aside 
the order, but the Court supported it. After plea in 
abatement staling a misnomer in the declaration, the 
judge will amend the latter, by reference to the writ, if 
the name in the writ be right. 

Rule refused. 


Wakefield against Marden. 


f^SPJNASSE had obtained a rule, calling upon 
the plaintiff to show cause why the judgment 
signed in this cause for want of a pica, should nut be 
set aside, on the ground that a plea in abatement had 
been previously filed. 


Lawes, in showing cause against the rule, produced 
an affidavit, stating that it was true the plea was re¬ 
gularly pleaded, but the defendant had never appeared. 
The plaintiff, therefore, was justified in treating the 
pica as a nullity, and signing judgment. 


(nr) See last caw. 



ABATEMENT. 

Espinusse contra, urged that the plea was pleaded in 
person, and that it was annecessary that an appear* 
ance should be entered. 

SisD PER Curiam. There is no such distinction. 
The defendant must in all cases appear, and therefore 
the rule must be discharged. 

Rule discharged. 


9 

1807. 


WAKEriE1.0 

agaitut 

MaRDBN. 
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1818. 


lOM Frb. 

Two principal 
officers of the 
court appoint¬ 
ed auditors, on 
motion, in an 
action of ac¬ 
count (ff). 


ACCOUNT. 


Smith against Smith. 

^^CTION of account. After judgment quod com¬ 
putet had been given for the plaintiff, Dcumau 
moved that auditors might be appointed, to take the 
account between the plaintiff and defendant. 

Abbott J. said, the officer of the Court liad handed 
him two precedents in his book, from which it appeared 
that in each of those cases the Court appointed the 
two principal officers of the Court: and accordingly 
he appointed Mr. Le lilanc, and Mr. Chapman, 
auditors. 


(<i) There arc two jiidjunents in the action of accomit; the first, a 
jiidgmcntto account, which is interlocutory ; and the second, final. After 
the first judgment, auditors arc appointed to take the areount. In ri i/ 

V. SoMnders, 3 Wik. 7.3, three protlionotarics of the Court of (!uiiiinun 
Picas were appointed auditors, and tlie entry on tlic record was ns fol¬ 
lows “ and thereupon the said T. S. freely offers himself to account 
with the said T. G. for the goods and merchandizes aforesaid ; wlierenpnii, 
by the consent of the said T.G and T.S., If'.M. Esq., L. J. Esq., and 
4it. D. Esq. prothonotaries of the said Court h.'ire, are by the said Court 
here assigned auditors to take and declare the said account between the 
said T. G. and T. S.” 3 fF’ils. 88—99. The action of lu'count lias of late 
years fallen into disuse, a bill in equity being now commonly resorted to 
and assumprit will lie for the balance of an account, however numerous 
the items, the action of account being only necessary where the plaintiff 
cannot give evidence of his right without an account being taken. 
5 Taunt. 431. 1 itforsA. 115, S.C. 2 Campi. 238. Bu/. N.P. 147,8. 



11 


ACTION. 

Kerr against Dick. 

j|^N this case the defendant had been arrested on a 
bin of Middlesex, and heid to bail on an affidavit 
of debt, founded upon a bill of exchange accepted by 
the defendant, hut not due at the time oj the arrest, the 
affidavit suggesting that the defendant was about to 
leave England, and go to parts beyond the seas. On 
the 25th ult. Chitty obtained a rule to shew cause 
why the bail bond should not be delivered up to be 
cancelled for this irregularity; and on the 4th instant, 
Liitledale having shewn cause against this rule with¬ 
out cffiect, the Court made it absolute, with costs. On 
a subsequent day Chitty obtained another rule to shew 
cause why the bill of Middlesex should not be set aside 
for the same irregularity ; namely, that at the time of 
the arrest there was no debt due. 

Liitledale now shewed cause against the rule, and 
contended that the Court ought not to set aside the 
hill of Middlesex, for by doing so the plaintiff would 
be deprived of all defence to an action of trespass* 
should the defendant adopt such a proceeding. It 
might be true, that the arrest could not be strictly jus¬ 
tified under the writ in this case, and that the Court 
(as had already been done) would order the bail bond 
to be delivered up to be cancelled; but they would 
not altogether set the Mil of Middlesex aside, because, 
in point of fact, it had been regularly issued, although 
the cause of action had not accrued at the time it was 
sued out. The plaintiff had no objection to the defen¬ 
dant’s bringing an action on the case for maliciously ar¬ 
resting and holding him to bail, because the merits of 


1820. 

12M Feb. 

If action be 
prematurely 
brought before 
cause of action 
accrued, the 
Court will, on a 
summary appli¬ 
cation, Betake 
the proceeding, 
though such 
objection would 
afford no de¬ 
fence on the 
trial. 
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ACTION. 


1820. the case would furnish him with a good defence; but 
his object was to restrain him from bringing an action of 
trespass, to which the plaintiff could have no defence, 
if the bill of Middlesex should be set aside. It might 
be true that it was not a good writ to hold the defend¬ 
ant to bail, but the Court would reject the ac etiam 
clause as surplusage, and after that was done, it might 
be a good hill of Middlesex, in defence of an action of 
trespass. In the case of Foster v. Bonner (a) it was 
held, that if the plaintiff prove a trespass or injury 
before the bill filed, though after the latitat returned, 
it is sqfficient; for by the general rule and course of 
this Court, the bill is the commencement of the suit; 
and the latitat, except where it is replied to a plea of 
the statute of limitations, or to avoid a tender, or where 
it is given in evidenc-e to support a penal action in point 
of time, is considered but as process; and in the case 
of Best V. Wilding {b) it was held, that if the plaintiff 
prove a cause of action before the bill is filed, though 
after the writ is sued out, it is sufiicient, as well in 
the case of bailable as common writs. 

Chitty in support of the rule was stopt by the 
Court. 

Abbott C. J. 1 am of opinion that the rule prayed 
in this case must be made absolute. For the further¬ 
ance of justice the Court have said, that when a case 
comes to trial at nisi prius, the time of suing out the 
writ may be inquired into for the purpose of sustaining 
the action, but not for the purpose of defeating it ; 
because, if the defendant meant to defeat the action, 
on the ground that the cause of action did not arise 
until after the writ was sued out, he should have ap¬ 
plied to the plaintiff to correct his error before he 


(a) Cowp. 454. Sec also 4 East, 75. 7 T. R. 4. 
(4) 7 T.R. 4. See also 4 East, 75. 
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proceeded further; or to the Court in the first instance, 
to set aside the proceedings before the cause goes to 
trial. This was the doctrine laid down in Best v. 
Wilding ; for there it was said, that the defendant 
should not be at liberty to defeat the action by shew¬ 
ing that the writ was sued out before the cause of 
action arose. Now, it does not appear to me, that it 
follows by any means as a consequence from that 
decision, that when such an objection as this is made 
in the first instance on the suing out on bailable pro¬ 
cess, before the cause of action accrued, that the 
party who has been deprived of his personal liberty 
by means of such irregular proceedings, is to be pre¬ 
cluded from resorting to that remedy which the law 
affords him. The Court cannot vacate part of the 
process, and say that as to the rest, it shall be valid, 
for the purpose of defending an action of trespass. 
It appears to me that we ought to set aside this writ 
entirely, and not merely discharge the defendant on 
the terms of filing common bail. We cannot suffer the 
writ to be amended by striking out the ac etiam clause ; 
the more regular course is to set it aside altogether. 
For my own part, I cannot concur in giving the sanc¬ 
tion of the Court to the practice of suing out the writ 
before the cause of action arises, although in a late 
stage of the cause such an objection shall not be al¬ 
lowed to defeat the action. 

Bavley J. I am of the same opinion. The de¬ 
fendant comes promptly here to avail himself of the 
objection, which he would not be allowed to do in a 
later stage of the proceedings. In the case of Best 
V. Wilding, if the bail, or the defendant, had applied 
promptly for relief, it would have been granted. 

Holroyi) J. concurred.(«f) 

Rule absolute. 

(a) Bett J. had left tbe Court. 


18£0. 


Kzrb. 

agaiiut 

Dick. 
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1815. 


23rti Jan, 


There must be 
a distinct niid 
separate stamp 
for each dis¬ 
tinct affidavit, 
before the same 
can be used or 
rend («). 


18Q2. 


Trinity Term, 

Tiioug-li affida¬ 
vits have been 
used, and a 
motion filed 
thereon, they 
may be again 
referred to in 
support of a 
fresh motion. 


AFFlDAVrr. 


Atkins against Reynolds. 

f^URU 'OOD took an objection to an affidavit, and 
urged that it could not be read, as there were 
distinct and separate affidavits indorsed on another 
affidavit, and though not forming a joint affidavit, y«*t 
it only had one stamp; and this, he contended, was con- 
trarv to the intent of the statutes 48 Geo. 3. c. I4f>. 

a/ 

sch. part 2. s, 3. 55 Geo. 3. c. 148. sch. part 2. s. 3. 
And the Court acceded to the objection. 

(a) Tidd, Tth ed. .51(i. The Court will however permit one of the .iffi- 
davits to stand without having a fresh stamp, the party striking out tlx* 
others. 3 Taunt. 4(!a. 


De Woolf and others, against -. 

i 

RULEn/si had been obtained in Rtislcr Term last, 
on the affidavits of A. Ji. and others, calling on 
an attorney to shew cause why he should not render 
an accountof money received, and pay the same to C. D. 
which rule was discharged, on the ground that no suf¬ 
ficient authority from C. D. to make the application 
appeared on the face of the affidavits. Roche in this 
Term moved on behalf of other persons named in the 
affidavits, for a rule nisi, why the attorney should not 
render an account and pay the money into Court, on 
being indemnified, as the Master should direct. No 
fresh affidavits were filed. Chitty objected, that the 
former affidavits could not be read, the same havitn; 
onto been inefiectually used, and could not again be 
resorted to. But per 
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Uayi.ey J. As the present application is on the 
beliaif of one of the persons named in the affidavits, 
they may be resorted to, being on the files of the 
Court. The former application was made ineffectually 
in point of form, and the expence of fresh affidavits 
and stamps need not be incurred. 


Anonymous. 

j^SFINASSE moved for a rule to shew cause why 
the defendant should not be discharged out of 
custody on filing common bail, on the ground that the 
affidavit to hold to bail was imperfect, the real resi¬ 
dence of a clerk (the depCnent) not being stated 
therein, though that of his employers was. 

Bayley J. Thought it sufficient, and that it had 
been so decided («). 

(«) 1 M. & A'. 1(W. TM. 7 cd. 201. 


Eickk agaimt Evans. 

JN this case the plaintiff held the defendant to bail 
for the sum of 15(X)/. The affidavit of debt stat¬ 
ed, “ that the defendant was justly and truly indebted 
to the plaintiff in the sum of 15(K)/. /or momif laid out 
and expended bi/ this deponent for the said defendant, and 
upon the balance of accounts.” It appeared that the 
parties had been partners, and had lately dissolved 
partnership. 

Chilty on a former day moved to set aside the affida¬ 
vit of debt and arrest, and proceedings thereon, on the 
ground that the nature of the debt was not sufficiently 
staled in the affidavit. The balance of account, men¬ 
tioned in the affidavit, might be partly made up «d' 


1822. 


De Woolf 

AND OTUEK3 
against 


1814. 

Nov. 

In an aGBdavit 
to hold to bail, 
the residence of 
a clerk may be 
described to be 
of the office in 
which he is em¬ 
ployed. 


1820. 


12rA Feb. 

Affidavit of 
debt, “ Tliat 
B. owes to A. 
so much money, 
laid out and 
expended, and 
upon the balance 
of accounts,” is 
insufficient. 
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1820 . 


Eickb 

agaimt 

Evans. 


1822. 


Trinity Term, 

Affidavit to 
hold to bail on 
an Irish judg¬ 
ment, must 
shew value 
of the Irish 
money. 
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bonds, not recoverable at law, or other causes of ac¬ 
tion in which the plaintiff might have no chance of 
succeeding; besides, it is not stated that the money 
was due on an account acknowledged or stated by de¬ 
fendant. 

Curteood .shewed cause against the rule, and submit¬ 
ted there was enough in the affidavit to hold the de¬ 
fendant to bail. 

Per Curiam. The objection is that there is too 
much. The plaintiff cannot say there is a cause of 
action, without specifying what the cause is. Here 
the plaintiff has alleged that the defendant owes him 
so much money, ‘‘ laid out and expended, and upon 
the balance of accounts,” without specifying how 
much is due upon the balance of accounts, or of what 
the balance consists, or whether the defendant settled 
the same. 

Kulc absolute. 


Storie against Ball. 

r|iHE defendant in this case was arrested and in cus¬ 
tody, on an affidavit to hold him to bail on a 
judgment in an action of covenant recovered by de¬ 
fault, and after an inquiry executed in the Court of 
King’s Bench in Ireland. The affidavit stated, that the 
defendant “ is justly and truly indebted unto this 
deponent in the sum of five thousand three hundred 
and six pounds one shilling sterling, upon and by virtue 
of a judgment obtained in his Majesty’s Court of 
King’s Bench at Dublin, in that part of Great Bri¬ 
tain and Ireland called Ireland, for the said sum of 
three thousand thiee hundred and six pounds one 
shilling sterling, recovered by this deponent against 
the said John William Ball, in the said Court of 
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King’s Bench iu Duhlin aforesaid, in Trinity Term 
Jast past. And this deponent further saith that no 
tender or offer hath been made to pay to him this 
deponent the said sum of money, or any part thereof, 
in any note or notes of the Governor and Company 
of the Bank of England expressed to be payable on 
demand. Sworn at Guildhall, London*' 

Nolan K. C. applied that defendant might be dis* 
charged on common bail, on the ground that such afli- 
davit was defective. The affidavit having been sworn 
in this country, it must be taken that the deponent in¬ 
tended to swear that the defendant was indebted in a 
sum of money sterling in England (a) ; whereas the mo¬ 
ney recovered was Irish money, and of less value than 
the sum sworn to j and there was no averment of the 
value of such Irish money. Secondly, there was no ne¬ 
gative of a tender in Irish bank notes, as there ought to 
have been, the debt having been recovered iu Ireland. 

Chitty contra. The affidavit states that the money 
due is sterling money, and that the said sum sterling 
was recovered in Ireland. The judgment might have 
been on a contract to pay in English sterling money, 
in which case the judgment would have been for the 
same money, and the defendant is not at liberty to 
shew the contrary by affidavit; consequently the seve¬ 
ral sums mentioned in the affidavit must be considered 
as English money; and as to the other objection, it is 
not necessary to negative iu an affidavit made here to 
arrest a party in England, a tender of Irish bank notes, 
and if it were, the objection is not available, the defen¬ 
dant not having produced an affidavit that he did ten¬ 
der as required. 43 Geo. 3. c. 18. s. 2-. 

Holsoyo J. inclined against the last objection. 


(a) Kearney V. King, 2 Bar. & Aid. 301. 1 Chitty'e Rep. 28. 273, 

VOL. a. c 
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182 ^ 2 , 


Stokif. 

ttgmiist 

Hall. 


l»ul held the (irst fatal, because an afhdavit should be 
certain, and the intendment was that the judgment in 
Ireland was to recover in Irish money. 


1814. 


Allison asainst Atkins. 


\ith AyriL 
Affidavit by an 
agent negativ¬ 
ing tender of 
cash notes suf¬ 
ficient, unless 
defendant 


£iURWOOD moved for a rule to shew cause why the 
defendant should not be discharged out of enslod}’ 
on filing common bail, on the ground that the affida¬ 
vit to hold to bail was defective, because it did not 


der*a''*** deponent was the attorney of the 

plaintiff or his clerk, or in any other manner connected 
with the plaiutiir, and the affidavit negatived a ten¬ 
der in bank notes, when it was obvious that the depo¬ 


nent could not be acquainted with the fact. But 


Bayley J. held the affidavit sufficient, and said 
that by the e.xpress provisions of the act of j)arlia- 
inent, the defendant would not be entitled to be dis¬ 
charged on account of a defect in that part of the affi¬ 
davit which negatived the tender of bank notes, un¬ 
less he produced an affidavit that there actually was 
a tender; and as the defendant was not prepan'd with 
such an affidavit, the rule, must be refused. 

Rule refused. 


(«} By the statute- 43 Geo. 3. c. It:, s. 2. it is enacted, tiiat “ in case 
of any application to any of his Majesty’s Courts in H'eslviimter Hnll, by 
any person who has been or shall be held to special bail undei or by virtue 
of any process out of such Court, to be discharged upon cumniou bail, by 
reason of any defect in such part of the affidavit in which he is so held to 
bail, as negatives or is intended to negative any offer having been made to 
pay the sum in such affidavit mentioned, in notes of the Governor and (Com¬ 
pany of the Bank of England ; the person or persons making suck appli¬ 
cation so to lie discharged shall not be entitled to such discharge, unless 
he, she, or they shall at the same time make proof, liy affidavit, that the 
whole sum of money for which he, she, or they has or have been so held 
to hail, had been or was, before such holding to bail, offered to be paid, 
either wholly in such notes, or partly in such notes and partly in lawful 
money of this kingdom.’' See Brown v. Daois, H.T. 1819, Ghiltj/'n Prae. 
Bcp. Kil. Tidd, tith ed. 192, 3. But the total omission of the denial of 
a tender in bank notes is not aided. U-'oud v. .lotkiw, 2SmUh''. Ke(i. l.'.t; ■, 
and 'J'idil. 7tli ed. 212. 
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Anonymous. 

ON shewing cause, by Gaselee, against a rule which 
had been obtained for setting aside ]>rocecdings 
for irregularity, a question was raised whether an at¬ 
torney at Deptford, who had directed the declaration 
to be sent to him by the post, was to be deemed well 
served with the declaration, from the time when it 
was put into the post, or from the lime when it reached 
the hands of the attorney to whom it had been trans¬ 
mitted. In the result, however, it became unnecessary 
that the point should be determined ; an objecliou 
i)eing taken to the athdavils filed in su[)porl of tin 
fact, on the ground that there were twi> deponents, 
•and their names were not mentioned in the jurat (,a). 

And the Court held the objection valid, and on this 
ground made the rule absolute. 

trt) Tidd, 516,7th ud. in i-vc-ry affulavil swum in tliis Court licforr 
any judge or coinmissiontT, and Iiy two or more df|ioiicnts, tin- 

iiHinus of the several persons making such affidavit, shall lie inetitioned in 
the jurat. K.M. 37 Geo. .“1. K.B. 7 T. R. K3. . VHn- in the Court ol 
Kxche<(uer, 2 Price » Rep. p. 1. 


Atkinson agaimt Thomsiin. 

JN this ciisc, Jibovc the junit, :unl before ihe words, 
“ Sworn,” &.C. The name of the eoiumissionei 
had been written tipparently by mistake, tnid after¬ 
wards erased; and on its being oisjeeled that such iilli- 
davil could not be read, per 

Lf. Blanc J. Thongh the rule, ”7 (‘Co. ;J. de¬ 
clares that no affidavit slmll be read or used, in the 
jurat of which there shall be any interlineation or 
erasure, yet an erasure over the jnr.-it does not vitiate 
it. The jurat itsidf, in this ease, is without any 
defect. i; '1 


1815. 


28/4 Jan. 

Names of seve¬ 
ral deponents 
must be insert¬ 
ed in the jurat 
of affidavit. 


ISlfi. 


'i.\rd .Inn. 

An erasure urn 
the jurat does 
not vitiate it. 
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1816. 


15/* Tfw. 


Anonymous. 


When there is 
a. 4efect in the 
jurat of an affi¬ 
davit on which 
to found rtUe 
nisi, it cannot 
be used, nor 
will time be 
given, except in 
cases of bail. 


JgOUCHER made a motion, stating that it was 
necessary it should be mentioned this day ; but 
upon looking at the jurat, a defect appeared in the 
the same, upon which 


Bayley J. said that he could take no notice of 
such an affidavit. 


Boucher then proposed, that as the affidavit was 
sworn in Anglesea it should be put in, in its present 
state, and that he might have time allowed to get it 
resworn. 


1815. 

24/A Ntni. 


Bayley J. That is inv.ariably refused in all cases, 
except in those of bail. You had better give notice 
to the other party of your intention to make this 
motion, and of your being prevented by this inad¬ 
vertency; they will then proceed at their peril, and be 
liable to have their proceedings set aside with costs. 

Rule refused. 

Jackson against Tomkins. 


Rulenistgrant- 'DEADER moved to discharge the defendant out 
n^*dcfc“S' custody, on filing common bail, grounding 

out of custody on filing common bail, where the debt sworn to was COO/, on the balance of 
an account; and affidavit was made on the part of the defendant that the account had 
bceu settled at a much smaller snm (a). 


{a) 'J'amcn quare. It is a general rule, not to receive a contradictory 
affidavit on the merits. Jonlay v. Ellesfm, 2 East, 4.5.3. Maekmzie v. 
Mackenzie, I T. R. 717. The same rule prevails in C. P., where, if the 
plaintiff swears positively to a bailable cause of action, the Court will not 
try on affidavits whether there is a subsisting debt. Harsky v, Walitnh, 
7 Tamil. 2.3.5. 2 Marsh, Rep. 548. But one case is said to have occurred 
in that Court, in which a defendant was hchl to bail in trover fur the sum' 
of 10,0004; and the enormity of the case, and the nature of the action, 
induced the Court to discharge the defendant. Id. ibid. Even an affida¬ 
vit of the pbuntifTs confession that the defendant owes him nothing, can¬ 
not be received. Per Are C. J. Emerson v. Hawkins, 1 Wils. 335, K. B. 
TM, 7th cd. 213, 4. 
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his motion on an affidavit^ that the defendant had 1815. 
been arrested for 600/., being the balance of an ac- jacebon' 
count which had been settled between the plaintiff 
and the defendant, when defendant’s affidavit swore that 
the account was settled in writing, at a much less sum. 

Dampier J. The objection to your application 
is, that it is trying the merits on an affidavit; but the 
particular circumstances of this case seem to take it 
out of the general rule. 

Rule Nisi. 
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IS 13. 


Boys against Edmeads. 


25r/i AW. 
N’im prius roll 
Bmrndrd by in- 
Kcrtioj; a special 
title to a de¬ 
claration, de¬ 
fendant haring 
appeared after 
he came of age, 
which was after 
the first day of 
term («’}, 


jffARJtr ATT, ou a previous day, liad obtained a 
rule to shew cause why the nisi prius roll should 
not be amended, by inserting a special title to the 
declaration on a libel, the d(?fcndant being an infant, 
at the beginning of the term of which the declaration 
was entitled generally, and his apj>earanee being re¬ 
corded as on the day when he became of age. 


Knouh/s, Common Sergeant, now shewed cause. 


Lokj) Ei.li'.n bokougm C.J. said (bat if the rule 
were to be discharged, the formal part would prevail 
against the truth, and that the Courts W'ould certainly 
amend these sort of mistakes ; but he added that the 
party must elect lo proceed either by a civil action or 
by indictment, and not by both for this lil)el, and that 
as it was the j)laintiff’s own busine?s, and his amend¬ 
ment, he should pay tlie costs. 

Rule absolute, on payment of costs. 


'.iij i'laintilf will be allowed to amend title of declaration, even after 
error brought, on payment of rosts. JMikhumv. I'laUtrJ, 7T. R. 47J. 
1 Ktut, 1S4. 1 Will,, /8. 8 'l.K. C29. I C/iitti/ on Plead. 2d ed. 2fi6. 

But the Court of C. P. in a penal action would not alter the memorandnin, 
by inserting another term, without cause being shown by uRidavit. Wood- 
ruffe V. WiUimiu, fi Taunt . li). 1 Munh. 4lit, S. C. If an infant defend, 
ant appear by attorney, it is u ground of error. Jfarmn, 413. 3 Str. 784. 
And if a minor appears by attorney, the Court, at tht! instance of the 
]ilaintilf, will compel him to amend and appear by guurdiau. Ilindtnarsh 
V. ( handUr, 7 7'attnt. 4W. I Moure, 2lt0, S. 
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1815. 

SoLOMOx.s a^ahiM Jenkins. - 

*■ Kmtrr Term. 


IJIHIS was an action of' debt for [>ena]tics incurred 
by illegal liorse-rjicing, and the facts were laid to 
have been coniniitlcd in the county of Somerset. 
Espinasse, on the part of the plaintiff, had obtained a 
rule to shew cause why the declaration should not be 
amended, by inserting in the place of the words “ for 
the poor of the parish of IVolcol in the city of Bath,” 
“ for the use and bentifit of the poor persons admitted 
into the hospital or infirmary erected in the city <»f 
Bath, for the benefit of the poor persons resorting to 
the said cit}’ for the benefit of the mineral waters 
there (ft).” The offence was coiiimillcd in August last. 
The writ was issued in ^liehaelmas term, returnable on 
the 22d of Nove/afjcr. i’laiiilifr delivered his di’cla- 


(«) In Dover v. Mesthr, 4 Ka.\l, 4i7, it wu-- lirltl, wiicri- tiicn- hi.!, 
not been any unncres.sary delay cm tlcc [lart of t)ii' pluintiif in tiic prosc- 
ciitinn of a penal stiit, the Court will (rive loaxo to aiiu-ncl in that, as xvfll 
as in any other species of action, '.i M. &. .S'. ir>4, a. Amencliii(!ut has 
been allowed in the name of the defendant after plea of misnomer, Mi.s- 
lair q. t. v. Hertz, 3 M. fy S. 4.50. or in the. allcp.ation of dates and sums 
which were material, 2 Burr. 10Hi4. 6 T. R. 173. even after the time for 
briiigin)' a new action has expired 7 T. R. 5.5 : hut the Court of ('. 1*. hin-e 
refused to alter the term of which a declaration was entitled to a previou* 
term, without arcasou being assigned by alTidurit, (i Taunt. 11). 1 Mniwl', 
419. S. C. As to what is to be considered such laches on the part of !i;e 
plaintiflT as will prevent the amendmeut from being allowed, sec 6 T. R. 
17J. Steel V. Sawerby, 2 T. R. 707‘ 

(6) The statute 13 Gen. 2. c. 19. s. (>. enacts that all penalties incurred 
by any person for any otfcncc against the act, shall be sued for and recovered 
by action in bis Majesty's Courts of Record at Westminsttr, or iit the as- 
sizls, and shall be disposed of, one moiety tbereof to the use of such per¬ 
sons as shall sue for the same, and the other moiety to the usi! of the 
poor of the parish or place where the olTencc is committed, except such 
one moiety of such penalties as sliall be incurred by and recovered of any 
persons within tlie county of Somerset, which said one moiety shall go ami be 
applied lo and for the use ami benefit of the pmir persons admitted into the hos¬ 
pital or infirmary lately erected in the City if Bath, fur the benefit of pom 
persons resorting lo the said City, for the bentfU of ths mineral tenters there 


Amend inent 
allowed in gut. 
tam action, by 
correcting an 
error in decla¬ 
ration in the de¬ 
scription of the 
persons to 
whom part of 
the penalty was 
given, though 
defendant had 
pleaded early 
enough for 
plaintiff to Iiave 
cone to trial at. 
tlic a.ssizes 
after an Issu- 
abie term, and 
plaintiff liad 
neglected to do 
so, ..ml hud de¬ 
layed mahing 
i!i> the issui- till 
a subsequent 
term <tt). 
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iSlo. ration on the 4th of January 1815, to plead in the first 
Solomons fou*" dax's of Hilary Term. Defendant pleaded in due 
•IenxinI time, xx'hen, on making up the issue in the present 
(Easter) Term, the mistake xvas discovered, that the 
penally was not given by the statute which pro¬ 
hibited illegal horse-races, to the poor of the parish, 
but to the infirmary at Bath. The motion was made 
on the authority of Maddock v. Sir B. Hammett, 
7 Term Rep. 55. 


Gaselee showed cause, and insisted that the plaintiff 
had been guilty of improper delay, inasmuch as the 
defendant had pleaded early enough in Hilary Term 
for the plaintiff to have gone to trial at the assizes. 

Ter Curiam. The Court will not gix’e leave to 
amend in a penal action xvhere there has been unne¬ 
cessary delay, but ibis is not of that description. 

Rule absolute for making the amendment. 


1815. 
13<A Ffb. 


Anonymous. 


Rule to Bhew jCWEATH moved for a rule to shew cause xvhy the 

judgments should not amend a 

nicnt entered judgment which he had entered up for 1600/. instead 
■up by mistake . 

in a warrant of of 26(X)/., the actual sum to be secured by the judg- 

Tc-sTsiim th'L” ; and he grounded his motion on an afhdavit that 

the sum secur- jj. g^ <Jone by mistake. Both the parties in the 

cd by the war- •' * 

rant of attor- cause employed the same attorney, and a previous 

not be*^a^end- application had been made to Le Blanc J. at his 
ed, Wli not be chambers, to grant this motion ; but he then said, tftat 

granted on con* » o J » 

sent of an attorney who was employed by both parties, but there must be some other 
person authorized (a). 


(n) As to the practice, of amending judgments, sec TitU, 7th cd. 747. 
.■i Taunt, 5.Sr, 8. .3 M. & S. 5111. 4 il/. & S. ‘J7. 6 Taunt. 45 : and BS to 
.••igmng judgment on a warrant of attorney, sec Tiild, 7th ed. 571. 
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as it had been a judgment of the Court, it should be 
moved in the Court; and now Heath applied, that the 
rule should be drawn up for the other party to shew 
cause at chambers, and 

Le Blanc J. said that before he could allow the 
rule to be so drawn up, it was necessary that some 
person (who was not employed for both parties) should 
consent that cause should be shewn at chambers, and 
granted. 

Rule Nisi, to shew cause at chambers on 
such a consent being given. 


AVright, q. t. against Horton. 

Jf^lCHARDSON shewed cause against a rule nisi 
obtained by Littledale, to amend the record in a 
penal action after verdict for the plaintiff, by adding a 
similiter, Harris’s case, Cro. Jac. 502. and Rex v. 
Boyce, 4 Burr. 2084, 5, which had been cited in sup¬ 
port of the rule, were distinguished on the ground 
that they were both cases of indictment, where it was 
the duty of the officer to make the proper entry, and 
therefore his laches ought not to injure the party; but 
this was a penal action, and the record is entirely 
under the controul of the plaintiff. 

Lord Ellenborough C. J., Is this a penalty in 
which the crown is interested ? [Richardson replied in 


The Court have allowed a continuance to be added after verdict and 
judgment for the plaintiff in a penal action, fTynne v. Middletm, 2 Stra. 
1227. 1 Will. 125. Hwahle v. BUmd, 6 T. R. 255. Tidd, 7th ed. 707. 
And see Cookev. Buck, 5 Taunt. 164. where one of the pleas had not been 
traversed, and the parties went down to trial, and the Court allowed an 
amendment. In 2 Scamd. 319. n. 6. and cases there dted, the want of a 
HmiUter is smd to be aided on the ground that an affirmative and nega¬ 
tive appear upon the record. As to the effect of taking the objection at 
tka trial, see 4 Taunt, 16. 


1815. 


Anoxvmous. 


1817. 

23rd Jan, 

A record may 
be amended in 
a penal action 
by inserting a 
r>nu&Ver,though 
the objection 
was taken at 
the trial Q. 
See 1 Stark. 
400. and Holt 
458.S.C. 
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1817. 

Wriuht, q, 
agaiMst 
Hoktov. 


the negative.] Here is nothing to try, for there is no 
, issue joined. The objection being taken at nisi prius, 
ought to have prevailed. He cited Heath v. IValkcr, 
2 Strange, 1117, where the objection being taken at the 
trial the Chief Justice dismissed the jury, considering 
that he had no commission to try the issue, and he 
could neither call the plaintiff nor suffer the defendant 
to take a verdict. 

Bay LEY J. That was not a penal action; and then 
it is expressly overruled in Harvey v. Peake, 3 Burr. 
Rep. 1793. 

Lord Ellemuihoi oh C. J. In Sayerx. Pocock, 
Coa-p. 407. the record was amended after verdict, by 
adding the w'ords, “ and the defendant does so like¬ 
wise” at the end of the replication ; and that case was 
decided on the ground that the omission was the act 
of the clerk (a). ^Richardson admitted that that was a 
very strong case,] and Lord El/eiiborough C. J. said, 
tliat answers the argument as to the distinctioii be¬ 
tween a civil action and an indictment. According to 
Sayer v. Pocock, even in civil actions, the insertion or 
omission of the similiter is to be considered the act 
of the clerk. 

Bay LEY J. Even in a penal action the C<»nrt is 
bound to j)resuine that all that is actually alleged was 
fully proved. Penal actions and indictments arc not 
on the same footing, as to verdict curing omissions or 
defects in form. 

Lord Ellenbokough C. J. A verdict cures in all 
actions, though not in indictments. 

Pek Cum am. Rule absolute. 


(a) TM, and rases there cited. 
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Doubleday against -r-. 

Jj^ICHARDSON moved in an acUon on a judg¬ 
ment, that the record of the judgment should be 
produced and shown. The record of the judgment was 
produced accordingly, and it was insisted that there 
were two material variances between the record and the 
declaration. First, it was alleged in the declaration, 
that judgment had passed in an action by bill, when 
the record produced, was by original. Secondly, a 
difference existed in the description of the parties. 

Parke contra, appeared for the plaintiff, and prayed 
leave to amend on payment of costs. 

The Court granted leave to amend. 


(iij In Illackmort v. Fbmt/itir, 7 T. R. 447. where there was a failure of 
reeord on the ground of the description of defendant being different in the 
judgment from the dccUr.ation, the jdaintiff had leave to amend, on 
payment of costs, defendant being at liberty to plead de nnvii. So 
:imcndment ha.s been allowed in record of outlawry, in order to support 
allegation that defendiint had been outlawed, on an issue taken on tad 
fir/record, 1 fFiU. 78. and see 7'idd, Gth ed. 744. 


Stoker agabist (tOrdon. 

ARllY ATT shewed cause against a rule obtain¬ 
ed by Parke, for amending the pleas in this ac¬ 
tion, after a verdict had been obtained for the plain¬ 
tiff. He said that there was no case where the Court 
had permitted the defendant to amend his pleadings 
after trial and verdict, and oblige the plaintiff to go 
down to trial again. And he cited .Robinson v. Raxfley, 


(6) The plaintiff has been allowed to amend tlie declaration after ver¬ 
dict, by increasing the damages according to the truth of the case as 
found by the jury, the verdict being set aside and a new trial gnmted, to 
enable the defendant to make his defence to the demand so cnlaigcd, 
Tamlintm v. Btachsmith, 7 Term Rep. 132. 


1817. 


16M Mat/. 

If on issue on 
tuU he/record 
there is a va¬ 
riance, the 
Court will per¬ 
mit amendment 
on payment of 
costs (a). 


1815. 


8th hfat/. 

After trial and 
verdict for the 
plaintiff, de¬ 
fendant allow¬ 
ed to amend 
pleas, and have 
a new trial, on 
payment of 
costs (A). 
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1815. 

Stoker 

agaiiul 

Gordon. 


1822. 


Halter Term. 

Amendment al- 
lowed after 
nonsuit, where 
ftiesh action 
otherwise 
barred by 
statute oir limi¬ 
tations. 


AMENDMENT. 

1 Bur. 316, 321. Rex v. The Mayor of Grampound, 7 
T. R. 699- in which case an amendment was attempt¬ 
ed, but was disallowed. 

Le Blanc J. hesitating, asked if there was nut any 
case'in which the defendant had been allowed to 
amend the pleadings with a new trial, and said that 
certainly it must be accompanied with a new trial. 

Lord Ellsnborough C. J. There are a hundred 
cases to that pu^ose. 

Dampibr j. The whole record was new modelled 
in Rex v. Aucor. 

Abbott said that there was a late case in a quo war¬ 
ranto, where an amendment was made of as great an 
extent as that now prayed for. 

Scarlett and Marryat contra. It is always done to 
further the justice of the case, as was said by Lord 
Kenyon, Ch. J. in'Rex v. Grampound; and they then 
went into the merits. 

Attorney General contra. 


Rule absolute. 

Dartnall against Howard and Gibbs. 

jI^CTION of assumpsit for negligence in investigat¬ 
ing the security for an annuity which defendants 
negotiated for plaintiff. On the trial the plaintiff 
submitted to be non-suited, on account of a variance 
between the facts proved and stated in the declaration. 
Scarlett and Tindal moved to set aside the non¬ 
suit and amend declaration, so that plaintiff might 
have a new trial, it being too late to bring a fresh ac- 



AMENDMENT. 

tion, as the defendants would plead the statute of 
limitations, that the causes of action accrued upwards 
of six years ago. 

The Solicitor General, Gurney, Denman, and Chitty^ 
shewed cause, and contended, that as the plaintiff had 
so long delayed bringing his action, and the defendants 
had since the supposed negligence become bankrupts, 
and would obtain their certificates, but which would 
be no bar to this special action, the motion ought not 
to succeed, and that there was no instance in which 
the Courts had thus indulged the plaintiff, after he 
had submitted to a nonsuit on account of a defect in 
his own pleadings. But the Court pronounced the 

Rule absolute. 

Pearman against Carter. 

JjgEST, Serjeant, on a previous day, had obtained a 
rule to shew cause why an order of nisi prius 
should not be amended, by inserting that each party 
should pay his own costs. The order directed costs to 
be paid by the party against whom the arbitrator, (to 
whom the cause was referred on withdrawing a juror) 
should decide ; and it was now contended that it was 
understood between the parties that each person 
should pay his own costs. To authenticate this state- 
menl the counsel produced a paper containing the 
terms upon which the cause was referred, signed by 
the counsel on both sides : but Lord Ellenborough C. J. 
said, that though the import of the paper produced was 
against the order as drawn up, yet as the understand¬ 
ing of tlie parties seemed uniformly from the beginning 
to the end of their proceedings to have been against 
the paper, it would be too much to say that that do¬ 
cument should prevail against the strength of the evi¬ 
dence which appeared in favour of the order. The 


«9 


1822. 


Dartmall 

agaiml 

Howard and 
Gnats. 


1815. 

9th fib. 

Order of nisi 
prius refused to 
be amended 
according; to 
the terms con¬ 
tained in a 
paper signed by 
the conusei at 
the trial, the 
intention of the 
parties appear¬ 
ing from their 
subsequent acts 
to have been in 
favour of the 
terms of the 
order. 
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amendment. 


Court were ihcrel’orc of opinion, that the rule ouglit to 
be diseharged. 

Kule discharged accordingly. 


ISl.j. 

M.T.iiuh Nor. 

WHicrc a ploa 
was pleaded to 
the whole dc- 
elaration, hut 
the matter of 
the plea was in 
truth hut an 
answer to part, 
and a verdict 
was obtained 
and judgment 
given for the 
plaintiff, and a 
writ of error 
brought, the 
Court refused 
to allow an 
amendment in 
the record, by 
inserting judg¬ 
ment by 
to the’ part 
unanswered, 
on the ground 
that such 
ainendiiK-nt 
was uniiec's- 
sarv (o . 


Paterson against Everard. 

rjpHE action was in debt, on an arbitration bond for 
the non-performance of an award, and the second 
count of the declaration was on an account stated. 
The defendant’s plea was framed as an answer to the 
whole declaration, but in fact the matter jticaded was 
only an answer to the first count, and after judgment 
for the plaintiff, error was assigned in the Exchequer 
Chamber, on the ground that the plea only answered 
part of the declaration, and that the issue joined was 
wholly immaterial and impertinent as far as related to 
the second count of ihc* declaration, 

IMthdale, on a former day, obtained a rule to 
shew cause why the roll should not Ik- iiiucnilcd, and 
the plaintiff he allowed to lake jndunicfit by w/V (licit 
to the coiint unanswered. 


Nolini now shewed ejinse, anil .>aid that ibiie wen 
many cases lo shew lliat sueli an application wa.- not 
favoured. 


(a) When this case was argued in the Exchctiuor ChHiiilier, oii a writ 
of error, it was contended, tliat tlio action was discuntimied, and 
that the plaintiff could not maintain liis judgment, on tlic gruiiud of the 
defect in the plea; hut the Court overnilcd the ohjeetioii. I’he plea did 
purport, to answer the whole scope of tlie action, though flic matter 
pleaded, namely, that the plaintiff had recovered one half of his demand, 
was not an effectual bar to his action for the other half, and the plaintiff 
might have taken advantage of the weakness of the plea upon demurrer; 
but the action was not discontinued, and tliese circumstances are not a 
ground of error. The judgment was reversed as to tlie first count, and also 
as to tlie award of damages and costs, because being given generally, they 
applied to the wliolc declaration ; but judgment was affirmed as to the first 
count, in which there was no defect. 6 Timnf. <145. 2 Marsh, .“{fM. S. <1. 



AMENDMENT. 

Lord Ei.i.f.nborouoh C. J. The defendant’s plea 
<•{)!« mc'ticed actiunem non tjuia, the plaintiff had before 
impleaded him on the same bond and recovered judg¬ 
ment, and concluded si actionem, &c. generally. This 
is certainly a bad {)lea to the whole declaration; the 
defendant has, in fact, said nothing that affords an 
answer to the second count: but nevertheless it is a 
plea, and you had better consent to his amending, on 
payment of costs. 

Ba VLB Y J . said, that there was a difference between 
a bad plea to the whole declaration, where judgment 
cannot be signed for want of answer to any particu¬ 
lar fact, and a plea which onlj' applies to part, where 
judgment must be taken for the part unanswered, or 
the action will be discontinued. Willes, 480. (a). 

The Court thought the amendment prayed would 
be unnecessary and useless, and said that the rule must 
be discharged, hut without costs. 

Rule discharged accordingly. 


31 


1816. 


Paterson 

againM 

Everarm. 


(a1 See 1 Sau7ul, Rep. by Soijt. WnK. 28. n. 3. 
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1817. 

IBM jHnt . Allwoway against Hill. 


On jndfrmcnt J^SPINASSE moved for a rule to shew cause why 
corcn^forar* it should not be referred to the Master to see 
what was due for the arrears of an annuity, and that 
^ignuitaru^ the plaintiff should be at liberty to sign final judgment 
the Muter to and take out execution. The affidavit in support of 
rem^^).*^' the motion stated that the action was brought on a 
covenant in an indenture for securing the payment of 
an annuity of 20/. a year; and that a year’s interest 
being then due, the plaintiff had brought an action 
on it, and had obtained interlocutory Judgment. 


TheCoort granted a rule nisi, which was afterwards 
made absolute on the last day of Term : no cause 
being shewn on the part of the defendant. 

Per Curiam. Rule absolute for the reference to 
the Master. 

(a) So ft rale will be granted for the Muter to rompnte principal and 
interest in an action of covenant on a mortgage deed, Berthen v. Slrett, 
e T. R. 326 } Holdqi v. Otway, 2 Sound. 106, 107. note 2 ; or on a cove¬ 
nant for rent, 6 Taunt. 356 ; Campion v. Crawshaw ; but not on a simple 
contract for rent, or in action for use and occupation, /d. ibid, see THdd. 
7tb ed. 588, 0. 


1813. 
31«( May. 


Amstead against Atkins. 


fllOPPING moved for a rule to show cause why a 
judgment, entered up on a bond given for secur- 


On ft motion to 
set uide an an¬ 
nuity after a 

great lapse of time, on the ground of a misstatement in the consideration, the affidavits 
should state that tte parties arc alive (5). 

(i) When an objection was taken to an annuity, on the ground that 



ANNUITY. 


' ss 


itig an annuity, should not be set aside. The memo- 1813. 
rial was dated the 17 th day of January, 1802. And amstead 
the objection was, that it stated the consideration to ^aiiut 
have been paid down, when it was not so in fact; and 
it also appeared that part of the consideration money 
was retained at the time of granting the annuity. 

These facts were supported by aftidavits. 

The Court granted a rule nisi ; and it was laid down 
by Le Blanc J. that as eleven years had been suffered 
to elapse since the annuity was granted, the afhdavils 
in support of the application ought to slate that all 
the parties were alive. 


some of the deeds were not attested by all the persons mentioned in the 
memorial, the Court, on application, set aside the warrant of attorney, 
even at the distance of twenty years, and after the principal parties and 
witnesses to the transaction were dead, the merits of such objection not 
depending on testimony lost by the delay, exparte Sir R. Mackreth, 2 Kast, 
.’>63. However, in general, where it appears tliat the applicant has ac¬ 
quiesced in the payment of the annuity, and has lain by for a considera¬ 
ble space of time, and till the persons acquainted with the transaction 
are dead, the Courts will refuse to interfere in his behalf in a summary 
manner. Exparte MaxmeU, 2 East, 8.5 ; Honti v. Cahanus, 8 T. R. 328. 
The 53 Geo. 3. c. 141. s. 6. (passed 14th ^ufy, 1813,) makes the follow¬ 
ing provision for annuities granted after its enactment. “ If any part of 
the consideration for the purchase of any annuity or rent-charge shall be 
returned to the person advancing the same ; or in case such consideration, 
or any part of it, shall be paid in notes, if any of the notes, with the pri¬ 
vity and consent of the person advancing the same, shall not be paid 
when due, or shall be cancelled or destroyed without being first paid ; or 
ifsuch consideration is expressed to be paid in money, but the same or 
any part of it shall be paid in goods ; or if the consideration, or any part 
of it, shall be retained on pretence of answering the future pajnnents of 
the annuity or rent-charge, or any other pretence ; in all and every the 
aforesaid cases, it shall be lawful for the person by whom the annuity or 
rent-charge is made payable, or whose property is liable to be charged or 
affected thereby, to apply to the Court in which any action shall be 
brought for payment of the annuity or rent-charge, or judgment entered 
by motion to stay proceedings on the action or judgment, and if it shall 
appear to the Court that such practices as aforesaid, or any of them, have 
been used, it shall be lawful for the Court to order every deed, bund, in¬ 
strument, or other assurance whereby the annuity or rent-charge is se¬ 
cured, to be. cancelled, and the judgment, if any has been entered, to be 
vacated. Before this act was passed, annuities were ivgulated by the 
17 Geo. 3. c. 2ti, s. 1. 

VOL, II. 


U 
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ANNUITY 


1815, 

lOM Feb. 


Anonymous. 


•hidginent on 
warrant of nt- 
tomry to rc- 
cuiv annuity 
set aside, be¬ 
cause there was 
no nirmorial, 
though it was 
omitted at the 
request of the 
grantor. But 
Court refused 
to take the 
warrant of at¬ 
torney off the 
file(n). 


J^EADER shewed cause against a rule which had 
been obtained h|y Adolphus, for setting aside a 
judgment entered up upon a warrant of attorney 
given for securing an annuity. The rule was obtain¬ 
ed upon the ground that no memorial had been en¬ 
rolled. It now appeared that th,c enrolment was 
omitted at the request of the defendant, and therefore 
it was contended that he was not in a condition to 
make this application, as he would thereby be taking 
advantage of a defect which he himself had occasioned. 


Le Bianc J. said, that the act w.as imperative, 
and that it made no difference that the applicant had 
been the cause of the omission. Adolphus then ap¬ 
plied, that the warrant of attorney might be taken off 
the file; but Le Blanc J. said, that the Court could 
not allow that to be done. 

Rule absolute. 


(a) In Lee v. Daniel, Barnet, 8. On a motion to amcnil, (tlie alterations 
being very long, and such as would greatly deface the roll) it was argued 
that a vacatur might be marked on the roll filed, or it might be taken off 
the file, and a new roll of the siimc number filed iiiitsplarc. Sniper Cu¬ 
riam, That practice is not warrantable ; and the motion was denied. 
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APPEARANCE. 


Anderson agahist Reynolds. 

£10MYN on a former day had obtained a rule to 
shew cause why the proceedings should not be set 
aside for irregularity, on the ground that the plaintiff 
had signed judgment as for want of a plea, before the 
defendant had appeared (or was bound to appear), the 
plaintiff having allowed only four days after the quarto 
die post for the appearance to be entered. 

Lawes now shewed cause, and 

Comt/u, in suppon of the rule, cited Tidd Prac. 3 
ed. 239 . .371 (a), and contended, that an appearance 
upon an original may be entered at anj' time within 
eight days after the appearance day, or the quarto die 
post of the return of the writ. 

liAYLEV .1. The Master informs me that the prac- 
liec is so. 

Lawes then observed, that thi; defendant had more 
time to enter an appearance in an action by original, 
when no bail is required, than he would on bailable 
process. 


(a) ride Imp. K. B. 592; lUd, 6th cd. 246. 7th cd. 265. The sta¬ 
tute 5 Gen. 2. c. 27. directs, that if the defendant having been served with 
process, shall not appear at the return thereof, or tmthin aght days after 
such return, the plaintiff, upon affidavit of the service of such process, 
made before a judge or comtnismoncr of the Court for taking affidavits, 
&c. may enter a common appearance, or file common bail fur the de¬ 
fendant, and proceed thereon 

U2 


1813. 


3Ist May. 

An appearance 
by oripnal 
should be en¬ 
tered within 
eight days after 
the quarto die 
post of the re¬ 
turn of the writ. 
In proceedings 
by original, the 
defendant has 
eight days after 
the appearance 
day, or quarto 
die post, to ap¬ 
pear. 



APPEARANCE. 


sr. 

1813. Le Blanc .1. referred Laa>es to Tidd's Practice, and 
Anderson ** was correct (which had been aitniil- 

aga'ist plaintiff had proceeded irregularly. 

RE^NOIiDS* * 

Rule absolute. 


22nil June. 


Anonymous. 


A rule nisi 
grauted, why 
defendant's at¬ 
torney should 
not enter a 
common ap¬ 
pearance in 
consequence of 
verbal under¬ 
taking to ap¬ 
pear (a). 


J^TAf'ELEY moved for a rule to shew cause why 
the defendant's attorney should not enter a com- 
nion appearance, on an affidavit stating, that the 
agent of the plaintiff’s attorney, before he sent the 
writ into the country to be served, had applied to the 
asrent of the defendant’s attorney to know if he would 
undertake to enter an appearance, and he answered 
yes ; and in consequence of that engagement the writ 
had not been formally served. It was urged, that such 
a verbal promise should be as effectual as if reduced 


into writing. 


The Court grauted a Rule Nisi. 


(a) By rule of K. B., ilf. 1654. see. 10. .in attorney of either honch ac¬ 
cepting a warrant, or subscribing a prucess, tlecleration, or warranl to appear, 
is compelled to cause an appearance to I>c entered, or liable to an attack- 
mciit, or put out of the roll, as the case requires ; and in Im/I's Hep. lO'i, 
a, it was held, that the undertaking to enter an appearance, must be in 
writing, see Tidd, 7th ed. 266. n. t. 


1817. 

lit May. 


Bound against Vaughan, M. P. 


Costs of MMAYLEY, Robert, moved fora rule to shew cause 

to^ufpairby master should not lax the costs of a dis- 

the defendant, and for the sheriff to sell the issues to pay such costs, though the defend¬ 
ant had appeared after tlic issues were levied, but before they were sold (i). 


ib) By the statute 10 Geo. 3. c.50. it is enacted, “ that the Cotut out of 
which the writ proceeds may order the issues levied from time to time to 
be sold, and the money arising thereby to be applied to pay such costs to 
the plaintiff as the .said Court shall think just, under all the circumstances, 
to order, and the surjilus to bo retained until tlie defendant shall have 
apjieared, or other purpose of the writ be answered.” Sec 1 Tidd, 6lU 
ed. 106. 
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triugas, Sac. and why the late sheriff of Cardigan 
should not sell the issues to pay such costs. The de¬ 
fendant had appeared after the issues had been levied, 
but before they were sold; and in support of this mo¬ 
tion he referred to the statute 10 Geo. 3. e. 50. 5 
Burr. 2725. 



agaimt 

Vaughan. 


The Court granted a rule nisi, and it was afterwards, 
without opposition, made 

Absolute. 


Anonymous. 

jgROUGHAM on a former day had obtained a 
rule to shew cause why a judgment of non pros- 
should not be set aside on the ground of irregularity^ 
the defendant having signed the judgment before an ap- 
j)earance entered. 

Comyn shewed cause against the rule, and cited the 
ease of Prigmore v. Bradley, 6 Bast, 314. where it 
was held that an appearance entered after the essoigii 
day, and before the first day of full Term, might be en¬ 
tered as of the preceding Term; and therefore a non 
pros, entered after the second Term, for want of declar¬ 
ing before the end of such second Term (a) was good. 


1815. 

E. T. 8l/t May. 

Defendant can¬ 
not sign judg¬ 
ment of non 
prm. before an 
appearance is 
entered ; and 
wlien special 
bail is required, 
the appearance 
is not complete 
till bail are per¬ 
fected (a). 


Ba YLEY J. referred to the statute 13. Car. 2. st. 2. c. 
2 . s. 3. and the case of Prigmore and Bradley, and 
said, that in that case there was an appearance enter¬ 
ed in the Term in which the writ was returnable; but 
here the defendant had not appeared at all, for the de- 


fa) Vidt T\dd, nth ed. 248. 472. It is a general rule, tliat a non pros. 
can never be signed, urdcss bail be filed, or an appearance entered, of 
the term wherein tlie process is returnable. Holmes v. HVuVr, irf ihid. C 
East, .314. 
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APPEARANCE. 


1815. fendant had not justified bail, and he had not effec- 
akontmous. tually appeared till bail were perfected. 

Brougham. In this case they were special bail. 

Comyn contended, that the case above cited shewed, 
that provided the bail were filed in the Term in which 
the writ was returnable it was sufficient. 

Bavi-ey J. That is common bail, which is the ap¬ 
pearance; but here the appearance is not complete 
without special bail are perfected. 
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ARBITRATION. 


Sackbtt against Owen. 

JfAUNCEYhiiA obtained a rule nisi to set aside an 
award, on tlie ground that the submission was 
obtained by fraud, the party not knowing what he was 
signing. He referred to the statute 9 and 10 Will. 3. 
c. 15. sec. 2. by which it is enacted, that any arbitra¬ 
tion or umpirage procured by corruption or undue 
means, shall be judged and esteemed void, and of 
none effect, and accordingly be set aside by any court of 
law or equity, so a complaint of such corruption or 
utiduc practice be made in the Court where the rule is 
made for submission to such arbitration or umpirage, 
before the last day of the next Term after such arbitra¬ 
tion made and published to the parties. 


Peake shewed cause on two grounds, namely, first, 
that the defendant had died since the rule nisi was 
obtained; and secondly, that the fraud would be an 
answer to an action on the award. He said that the 
submission must be set out in the declaration, and 
supported by evidence at the trial. It was nugatory, 
therefore, to apply to the Court to set aside the 
award, when it could never be available to the party 
ih whose favour it was made. 


Gibbs C. B. The first section of the statute 9 and 

(a) 'So if, npon ■ roference, either fiartv is precluded by the terios of 
the rule, from going into evidence of that which he is desirous to try, his 
remedy is to move to set aside the riilc^f lefcrencc, but he cannot im¬ 
peach the award. Dn* v. anil JJurgffsti of Morpeth, .1 Jaunt, 378. 

J’rosKfr V. f^irriugr, a Taunt. AM. 


1813. 

23r(f A'mr. 

Rule refused to 
motion to set 
aside an award, 
on the ground 
that the aub- 
musion had 
been obtuned 
by fraud; the 
application 
should have 
been made to 
set aside the 
order (a). 
Where the sub- 
mi.s.sion has 
been obtained 
by fraud, that 
may be given 
in evidence 
under a plea of 
non assumpnt, 
or nil delict. 
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1810. 10 R'. S. aulhorizcs purties, in certain casesi, to agree 

Sacketi *^^***^ submission shall be made a rule of Court; and 

againtt the sccond section directs, that any arbitration or um- 
pirage procured by corruption or undue means, shall 
be judged void, and be set aside by the Court. The 
present application should have been to set aside the 
order, making the submission a rule of Court, and 
should have been founded on the former clause of the 
act. The word arbitration, in the second section, must 
mean tlie award; but here the olycelion does not go 
to the award, but the order under which the award 
was madt. 

Per Curiam. 

Rule discharged. 

iV. B. The Court expressed an opinion, that if an 
action tvas brought on the award, defendant might 
plead no submission, and shew the fraud, which would 
authorize him to treat it as no submission : or if an 
action was brought, it seems that the defendant might 
plead no award, and shew that the submission had 
been obtained by fraud. Per Gibbs, C. B. and Thomp¬ 
son B. The plea of no award is sustainable where 
there has been an award in fact, but not accordina: to 
the submission ; as when an award is made of matters 
not submitted to the arbitrator. Fisher v. Pimbley, 11 
Fast, 188, See Gvdson v. Brooke, 4 Campb. 163,4. 


18 lo. tn re Wansborough, and Wansborough against 
7ih Frh. Dyer. 


An agreement RU LE nisi having been obtained for an attachment 
n^Mry”to for non-performance of an award made between 

arbitration bond, rontaining besides the the usual covenants an agreement as to patnnent of 
costs (o). Trustees of insolvent debtor entering into arbitration bond, admit that they 
have assets, and may be directed to pay costs (o). 


(a) If an awani be made on an improper stamp, and no application be 
made to enforce award, the Court will not set it aside. P ret ion v, Eatt- 
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the parties in Itiis cause, .a rule was afterwards obtained 
to set aside the award. Both rules now came on 
together. An objection was first taken to the stamp 
on the arbitration bond. After all the usual clauses, a 
stipulation was inserted respecting the manner in 
which the costs should be paid. This was contended 
to be a substantive agreement, and required an agree¬ 
ment stamp : but the Court overruled the objection. 
Secondly, it was objected, that the award directed the 
trustees of an insolvent debtor to pay the costs : sedper 
Curiam. The trustees, by entering into the bond, con¬ 
fessed that they had sufficient funds ; and by referring 
all matters in difl’erence, and agreeing to pay what 
'•hould be awarded, they have made themselves re¬ 
sponsible for the payment of costs. 


1818. 

In re Wans- 
BOAOU6H ,and 

Wansbo- 

BOUGH against 

Dyeb. 


Pek Curiam. Rule for attachment affirmed with 
costs.—Rule to set aside award discharged with costs 

Gifford for trustees, and in support of the rule to 
set aside award. 

West supported rule for attachment for not perform¬ 
ing award. 


wood, 7 T. R. 95. The act of sabmitting to arbitration does not of itself 
make a trustee or administrator personally liable to costs. Davies v. 
Ridge, 3 Esp.Rep. 101 ; but a submission to arbitration by an executor or 
administrator is in general considered as a reference not only of the 
cause of action, but also of the question, whether or not he has assets, 
and then when the arbitrator has awarded the executor or administrator 
lO pay a certain sum of money, it is equivalent to determining that assets 
existed, H^ortkington, v. Barlow, 7 T. R. 453 ; Pearsons. Henry, 5 T. R. 
(>. Barry y.Rush, 1 T.R. 691. 





ISIS. 

lltA Fri. 

Under wfaat 
circumstances 
the Court will 
set aside an 
award, where it 
is sufifgcsted 
that new eri- 
dence has been 
discovered. 


.<VKBn RATION. 


Eardley against Otjuey. 

Jj^ARRYAT and Comxfn having on a previous 
day obtained a rule to shew cause why an award 
of counsel should not be set aside, on the grounds 
M'hich appeared in the affidavit to support the motion ; 
they now appeared, and moved to make their rule ab¬ 
solute; but failing so to do, applied to the Court to let 
the matter go back again to the arbitrator, on an affi¬ 
davit, that the part}' had procured new evidence since 
the reference. 

Bay LEY J. You should have applied to the arbi¬ 
trator to delay making his award, and appoint another 
meeting to hear the additional evidence. 

•* 

Comt/n said, that the evidence was not. discovered 
till after the award was made. 

Abbott J. That is not sufficient; you must shew 
by affidavit w'hat it was, as in the case of a new' trial 
on the same ground, that there was some surprise, and 
that it was nut such evidence as a reasonable man 
might anticipate. 

Bavley J. That is not sufficient. The affidavit 
should go further, and shew that it was such evidence 
as a reasonable diligence could not have obtained. 


Scarlett contra. 


Kule discharged. 
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Snook against Hellyer. 


1818. 

H. r. 


J^AYLEY shewed cause against a rule which had 
been obtained by Pell Serjeant, and Chitty, to set 
aside an award, on two grounds; namely, first, that the 
money was awarded to be paid to a stranger} and se¬ 
condly, that the party for whose benefit the money 
was to be paid, had become bankrupt. The Court, 
upon the first point, were clearly of opinion that an 
award, directing payment to one person for the use of 
another, was good; and though the party to receive the 
money did not appear to be invested with any express 
authority by the person for whom the money was to be 
paid, the award was nevertheless sufficient; and they 
said, that supposing the person to receive the money 
was a banker, it would do; and here it was to be paid 
for the use of one of the parties to the submission. It 
appeared from the affidavit that the person was agent; 
and though it was urged that he was not invested with 
aijy agency for this purpose, yet the Court said that 
that circumstance made no difference. Upon the se¬ 
cond point, that Hellyer, for whose benefit the money 
was awarded, had become bankrupt, Bayley in show¬ 
ing cause, stated that Hellyer had assigned all his in¬ 
terest in the sum to be awarded to John Heed, (for 
whom he now appeared,) and therefore, as Heed was 
beneficially interested, it was contended that nothing 
would pass by the assignment under the commission 
to the assignees of HellyerWinch v. Keely, 1 T. Rep. 
619 ; and consequently there would be no pretence on 
this ground for setting aside the award. 


All award that 
money shall be 
paid to a 
stranger for the 
use of one of 
the parties to 
the snbmis- 
gion, suffi¬ 
cient (a). 

Court will not 
set aside an 
award on the 
ground that one 
of the parties 
had become 
bankrupt be¬ 
fore the making 
of theaward(&). 
If motion for 
setting aside on 
award be made 
on slight 
grounds, the 
rule will be dis¬ 
charged with 
costs. 

• 


(o) 1 Satk. 1A. 1 Rol. Abr. 248,1.5. Cro. Car. 433. i Leo. 62. 

Dyer, 242, b. Com. IMg. ArbUrament, £. 7. 

{b) See Kitmear v. Tarrant, 15 East, 632. 8 T.H. 140. 6 Taunt. 123. 
1 Bolt, 172. 



44 


AKBITUATION. 


1818. Abbott an action is brought on an awards if 
Snook bankruptcy is an answer to it, it may be pleaded. It 

Hell^eb decided on a motion. 

Lord Ellenborough C. J. Et should be put on the 
record, and the rule should be discharged with costs, 
for awards are not to be set aside, and motions made 
for that purpose on slight grounds. 

Per Curiam. Rule discharged, with costs. 

1814. 

25/A Jan. AnONVMOUS. 


not action brought for not repairing a house, 

repairing,made &c. the matters in dilTerence had been referred to 

^n*^riew!or arbitrators, who made their award upon a view of the 
premises, without calling the parties before them, 
the parties be- The Court set aside the award ; and Lord Ellen uo- 
bcsetasidc(a). ROUGH C.J. Said, that though the premises might 
almost tell their own tale, yet there might be other 
facts which should be enquired into, such as payments 
by the }»arty, or excuses for not repairing, &c. &c. 

(a) Want of notice of the meeting is a ground for setting iLsidc an 
award. StM. 71. (’aldweU on Arb. 45. Partiality and improper con¬ 
duct in the arbitrator in making his award, cannot be pleaded in bar to 
an arbitration bond, but is only a ground for an application to the Court. 
liraddick ▼. Thutnpson, 8 East, 344. 


1813 . 

26/A Jmif. 


Anonymous. 


Rule granted to ^ASBERD moved to set aside an award in favour 
set ^side an jjjg c]jent, on affidavit of acknowledgment 

cation o^arty by the arbitrator and defendant, that a considerable 
it was made, it sum had been by mistake omitted to be aw'arded to 

appearing that , • 
a sura bad been u»S Client. 

omitted by mis- Rule fttst granted. 

take (A). —--——-- 

(6) In Rogrrs v. DatHtauri, 6 Taunt. Ill, the Court of C. P. In a case 


similarly circumstanced, held, that a nilc absolute might be pronounced 
eitlicr to set aside tie award, or to send bark the case to the same arbitra¬ 
tor, or to amend the award by altering it to the enlarged sum. 
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Anonymous. 

^^^DOLPHUS moved to set aside an award. 

The submission expressed, that the arbitrator 
should be at liberty to make " another” application 
to the Court for an enlargement of the time in which 
he was to make his award. Many applications had 
been made and enlargements accordingly, and the 
question upon the present application was, whether 
an application” was to be construed to mean only 
one application, or whether several applications, fr9m 
time to time, could be said to be within the meaning 
of the terms of the submission. 


1813 . 

1 2tA Aon. 

Where arbitra¬ 
tor has power 
to make appli¬ 
cation to the 
Court for en¬ 
largement of 
the time for 
making^ his 
award, he may 
make several 
appUcations, 
and is not/uac- 
twt officio at the 
expiration of 
the time grant¬ 
ed by the first 
enlarge¬ 
ment (a). 


Dampier J. said, he was inclined to the latter 
opinion, but wished the point to be considered, and 
the construction settled. 


Holland contra, staled that it had been decided in 
the Common Pleas, (a) that where the submission was, 
that the arbitrator might apply to enlarge the time for 
making his award, it meant that he might do so from 
time to time. But Dampieb J. wished the point to 
be settled in this Court, and therefore granted a 
rule nisi, which was afterwards discharged withoutcosts. 


(a) See Payne v. Deakley I Taunt, 509. Barrett v* Party y 4 Tmmt* 658< 
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ARUESI’. 


1817. 

2Ath Ajiril, 


Forster against Hopkins. 


King’s ser¬ 
vants. Lighter 
of the fires and 
candles to the 
king's yeomen 
of guards 
held enti¬ 
tled to be dis¬ 
charged out of 
cust^y on fil¬ 
ing common 
boil, it being 
sworn that de¬ 
fendant had 
sometimes ex¬ 
ecuted the du¬ 
ties of his office 


JpULLER moved for a rule to shew cause why the 
defendant should not be discharged out of custody 
on filing common bail, on an affidavit stating that he 
was invested by patent with the office of lighter of the 
fires and candles to the King’s yeoman guard. On in¬ 
vestigation it appeared that the defendant executed the 
office by deputy, and in point of fact he was hired at 
Windsor, sX which place he resided in a different capa¬ 
city. He cited the case of King v. Forster and another, 
where the defendant had been appointed coachman to 


thoug^”thcy Majesty, and the Court of Common Pleas ordered 

M-ere in general tjjg bail-bond to be delivered up to be cancelled ; and 
performed by * 

cicputy(o). they observed it was the privilege of the King, and if 
the defendant’s employment was not colourable, but 


his real occupation, he was entitled to be discharged. 


Lord Ellenborocgh C.J. In that case,the office 
was one immediately about the King; and we cer¬ 
tainly should not be disposed to deprive the Crown of 
any privilege to protect its menial servants. But the 
office must not be used as mere pretence. Here the 
party does not appear to have ever .acted, and the claim 
is founded merely on his appointment. 


Bay LEY J. In the case cited, the servant was always 


(o) Luntheg v. Battinc, '£ B. & Aid. 234, where Court would not dis¬ 
charge a gentimnan of privy chamber on motion, but left him to plead 
his writ of privilege. It did nut ap|icnr in that case that defendant had 
performed the duties of his office. 
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within call; but in the present case, the defendant 
does not appear to be engaged in any active duty. 

Rule refused. 

Marryat on a subsequent day in the same Term, 
made another application for discharging defendant 
out of custody on filing common bail, and the affida. 
vit disclosed the circumstances under which it was 
contended that defendant was entitled to the exemp¬ 
tion. The affidavit stated that defendant was servant 
to the King, regularly sworn, and having an appoint¬ 
ment from the Chamberlain; that the defendant had 
sometimes executed himself the duties of the office, 
and now was an attendant on the King at Windsor, in 
another capacity. And upon these circumstances 
being disclosed, the Court granted a rule nisi. 

Gaselee afterwards shewed cause against the rule ob¬ 
tained by Marrt/at, on the ground, that the office in 
question, namely, that of lighter of fires and candles 
to the yeoman guard at St. James's, was not an office 
immediately about the King, nor such as would de¬ 
prive a creditor of his right to arrest defendant. He 
produced an affidavit from the Board of Green Cloth, 
stating that they had seen nothing of defendant, ex¬ 
cept of the drafts for his pay, and it appeared that he 
was a painter hired at Windsor, and had no other resi¬ 
dence. It followed, that his duties could not be such 
as would protect the person of the officer from arrest. 

Marryat contra, said that the affidavits shewed that 
defendant had executed the office frequently before his 
arrest, and was liable to be 'called upon at any time. 
Being every moment liable to be summoned to the 
performance of the duties of his office, the right of 
arresting his person was necessarily inconsistent with 
those duties. 


1817. 

Forster 

agitiiat 

Hopkins. 
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1817. 


Forster 

n(faiMst 

Hopkins. 


181 ;). 

29(A Jan. 

Court refused 
to discliargx- 
major of the 
Tower out of 
custody, on the 
grouud tliat he 
was arrested 
when returniug 
from an attend¬ 
ance on the 
Prince Regent, 
it not appear¬ 
ing tliat he had 
been attending 
by the com¬ 
mand of his 
Royal High¬ 
ness. If an 
<ifficcr is priei- 
leged from ar¬ 
rest by hi» war¬ 
rant orcoiuniis- 
sion, such war¬ 
rant should be 
shown to the 
Court. Where 
there were con- 
tradictory affi¬ 
davits as to the 
place where the 
defendant was 
arrested. Court 
refused to dis¬ 
charge him, on 
the ground that 
the privilege of 
the place made 
the arrest ille¬ 
gal {a). Ar¬ 
rests cannot be 
made within 
the Tower— 
Snnb. 


Lord Ellf.nborouou C..1. Though the defendant 
is not an officer immediately engaged about the person 
of the King, yet he is attached to those who are about 
the King. The defendant has positively sworn that 
he has executed the office; and therefore I think he 
ought to be discharged; otherwise, doubts might have 
been entertained. 

Rule absolute for discharging defendant. 


Batson against M‘Lean. 

JpARKE had obtained a rule to shew cause why 
the defendant should not be discharged out of 
custody, on the ground of his being privileged from 
arrest as major of the Tower of London. 

Lord Ellenborouoh C. J. observed, that the 
major of the Tower was not deputy con.stable. 

Scarlett now shewed cause. Defendant’s affidavit 
states that persons resident in the Tower are not liable 
to be arrested for debt, w'itbout leave obtained from 
Lord Moira. Now yeoman warders are exempted from 
arrest, but then they are expressly protected by the 
terms of their warrant; and here it does not appear 
that any warrant has been granted for the immunity 
of the defendant. The circumstances are these; de¬ 
fendant had been to Carlton House, to the Prince 
Regent, on official business ; as he was returning, he 
was arrested when he got out of his carriage, within 
the liberties of the Tower. The Tower is neither 
within the county of Middlesex nor the city of London, 

(a) In Lantley v. Battine, 2 B. & Md. 234, Court refused to discharge 
from arrest a gentleman of the Privy Chamber, the question of privilege 
being doubtful, and left the defendant to his writ of privilege. Statutes 
for protecting soldiers from arrest, do not extend to cammimmud officers. 
Tidd, 20?, Clh eU. 
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and consequently an arrest is never made in the 1813. 

Tower without leave from the Governor, to obtain batsos 

which it is always the custom lor an officer of the 
sheriff of London or Middlesex to apply, and it is 
never refused. [Lord Ellenborough C. J. Are the 
yeomen warders under the command, of the Maj'or? 
Attorney-General. That does not appear.] Scarlett 
continued. Admitting that the defendant is exempt 
from arrest, without leave of the King, within tibe 
precincts of the Tower, it does not follow that the 
same immunity exists within the liberties. There are 
three grounds of exemption stated on the part of the 
defendant; namely, 1. personal exemption ; 2. official 
exemption; and, 3, an exemption arising from the 
privileges of the place. The last is the only material 
one. According to our affidavits the arrest was made 
twenty yards to the northward of the Spur Gate; in 
the defendant’s affidavit it is stated to have been to the 
westward. 

The Attorney-General said that all the documents 
were not before the Court, and hoped they iniglit be 
laid before them. 

Lord Ellenborough C. J. If the application i.s 
founded on a privilegium loci, the preponderance of 
evidence is in favour of the plaintiff. If, on the other 
hand, the defendant rests upon an official exemption, 
the commission or warrant should have been pro¬ 
duced. If the exemption was personal, and derived 
from the service in which the defendant was imme¬ 
diately engaged, certainly he has the privilege rede¬ 
undo, However, it does not appear that there was 
any command from the Prince Regent for the de¬ 
fendant to come to him, the defendant only thought he 
had official business with the Prince Regent; but 
unless it was part of the defendant’s duty to make this 

VOL. II, E 
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journcv, it does not appear to us how he can be en¬ 
titled on this ground to the indulgence claimed. 

Attomeif-GeueraL The defendant swears in bis affi¬ 
davit that be cannot leave the Tower hut on business 
connected withEis official situation. 

Per Cubiam. Then he should have produced the 
commission, or have shewn an order or command for 
leaving the Tower, as his own affidavit states that he 
cannot leave the Tower without an order. 

Marryat. Our affidavit states that the arrest took 
place within the county of Middlesex. 

Lord Ellenborough C. J. The affidavit only states 
that the place was within the liberties of the Tower, 
which is in the county of Middlesex, and not within the 
city of London. But with respect to the place where the 
arrest was made the affidavits vary. The affidavits on 
the part of the plaintiff say that it was made con¬ 
siderably to the northward of the Spur Gate, but the 
defendant’s affidavit stales that it was to the westward, 
and by their northern swearing they have defeated you. 

Rule discharged. 

N. B. The arrest was made under the warrant of 
the sheriffs of London. In a case between the same 
parties, Batsonv. M'Lean, M. T. 1815, Nov. 'll., on a 
rule nisi being obtained for discharging the defendant 
out of custody. Lord Ellenborough, C.J. observed, 
that if the arrest appeared to have been made within 
the Tower, there could be no doubt that it would 
be wrong. 


1816. 

Batson 

agnitut 

M'Lkas. 
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Batson against M‘Lean. 

JpARKE moved for a rule nisi to discharge the 
defendant out of custody, on ^ ground of his 
being privileged as deputy of Lotd Moira, the Gover¬ 
nor and Major of the Tower. On the day on which 
the arrest took place the defendant had been to Carl¬ 
ton House, attending the Prince Regent on the King's 
service, and was arrested in a coach as he returned, 
without the gates of the Tower. It was contended 
that the Tower was privileged as one of the royal 
palaces. Queen Elizabeth was the last who resided 
there in person. The King’s servants (namely, the 
yeomen) reside there now; and these circumstances 
are sufficient to invest the Tower with the privileges 
of a royal residence. In Winter v. Miles, 10 East, 578, 
it'was held that Kensington Palace was privileged, on 
the ground that it had been kept in a state of prepara¬ 
tion to receive his Majesty, with the officers and ser¬ 
vants residing and doing duty there. In Elderton’s 
case, 2 Ed. Raym. 978, Lord Holt doubted whether 
'* when the queen and the whole Court, and all the 
officers are removed, the place could be considered as 
having the privilege of a royal palaceand in 
another report of the same case, 3 Salk. 234. Lord 
Holt is stated to have held, that where there was a 
total absence, where the Queen was neither present in 
person, nor by her domestics, or any of her family, the 
place was not privileged. But the present case steers 
clear of that objection. Then as to the extent of the 
privileged district, he produced the affidavit of several 
persons of the ordnance who have resided in the 
Tower, that fifteen yards paved from the gate of the 
Tower are equally privileged with the Tower itself. In 
Lord Terror's case, 10 State Trials, it is staled to be the 

E 2 


1815. 


29th Nov. 

An arrest with¬ 
in the Tower 
would be bad- 
But the Deputy 
Governor is uot 
privileged as 
such. 
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1815. usual place witbout the gales of the Tower of Loitdon. 
The Spur Gate is within the precincts. If an ordinary 
person was there arrested, or in the Tower, j>erhaps 
the arrest would be good, though the officer #ouId be 
punished. But here Col. M* Lean was the commanding 
officer. [Lord Ellenbobovgh C.J. That is contend¬ 
ing for his personal^rivilege, every where. It is only 
the privilege of his office; andican it be considered as 
protecting the officer when not engaged on duty ?] 
There are many cases to that extent. In Bartlett v. 
Hebbs, 5 T. R. 686. the defendant was junior clerk in 
the King’s kitchen at St. James's Palace, and the 
Court held that he was entitled to be discharged on 
motion. It is the privilege of the King, and not 
of the servant. In the case of King v. Foster and 
another, 2 Taunt. 167. a person who had been ap¬ 
pointed coachman in ordinary to his Majesty, was 
held entitled to be discharged, in respect of his 
liability to be called upon to perform the duty. . „ 

Lord Ellenbokovgu C.J. Do you contend that 
the commanders of fortresses, &c. are privileged ? If 
you cannot go to that extent it does not seem to 
come up to this case. Menial servants attending the 
King most undoubtedly be privileged. 

Parke. The defendant was required to attend the 
Prince Regent on his Majesty's service. 

Lord Eleenborough C.J. That is a different 
ground ; it may perhaps be maintainable on that 
ground, in the same manner as a person who has been 
called upon k> attend a court of justice is privileged 
redeundo. 


Rule Mn on that ground. 
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Lord Ellenbokough C. J. If it had been within 
the Tower there coaid be no doubt but that the arrest 
would have been wrong. 


Whittinoham against De La Rieu. 

rpms was an action against the defendant for the 
recovery of a debt for goods sold and delivered 
to the defendant. The order for the delivery of the 
goods was made in London, but the delivery itself was 
partly in Guernsey and partly in London. The de¬ 
fendant residing in the island of Guernsey, and being 
embarrassed in his money affairs, made a surrender of 
his property and goods to bis creditors, which in that 
country amounts to a discharge and release of all his 
debts. The plaintiff entered and proved his debt 
there. Under these circumstances JBotland had pre¬ 
viously obtained a rule, calling on the plaintiff to 
shew cause why the defendant should not be dis¬ 
charged out of custody on filing common bail. 

Scarlett now shewed cause, and Bolland, in support 
of his rule, cited the case of Ballantine v. Golding, 
Cooke's Bank, Laws, 515. (3d ed. 575.) to shew that 
what is a discharge of a debt in the country where it 
was contracted, is a discharge of it every where; and 
he contended that the defendant had contracted the 
debt in the island of Guernsey, and was accordingly 
entitled to his discharge here. 

Sed per Curiam. We think it should be pleaded. 


(a) It is a rule in the Court of King’s Bench, that the Court null not go 
out of the affidavit, or prejudge the cause, by entering into the merits upon 
which it is founded. 1 SaU, 100. 1 Tidd, 6th ed. 195; and 7Uied. 213. 
Sed vidi 3 £tuf, 169. 


1818. 


30M Fed. 

The Court will 
not discharge 
the defendant 
on Us fiUn^ 
common bail, 
unless he make 
out a clear case 
to entitle him 
to such dis¬ 
charge, and the 
defendant will 
be left to his 
plea. Qy. How 
far Uie exsnio 
bonorum dis¬ 
charges a debt 
contracted in 
Guernsey (o). 



^4 

1818. 

ll'HITTIKC- 
HAM ofiaMut 
De La Kiev. 


AUREST. 

Scarhtt. It was so done in a case undtT drvutn. 
fiances somewhat similar to these, where the defendant 
was discharged of his debts in Ire/and (a). 

Bolland. In that case the debt was contracted in 
England, but here it was in Guernsey. 

Scarlett. The goods were ordered in London and 
sent to Guernsey, and part of the goods were delivered 
in London. 

Lord Ellen BOROUGH C. J. It is a question of 
law, whether the cessio bonorum in Guernsey a dis¬ 
charge of the debt, and therefore it should be put on 
record, and not be decided on affidavit. 

Scarlett. It would be so, even if the defendant 
had obtained his certificate. 

Manning, on the same side with Bolland, cited 
Ballantine v. Golding, Co. Bankrupt Laws, 3 ed. 575 ; 
Potter V. Brown, 5 East, 124, and the cases there col¬ 
lected ; and he contended, that as the defendant was 
absolutely discharged from his debts by the laws of 
the Island of Guernsey, he might be discharged out of 
custody on his affidavit of the facts, without being com¬ 
pelled to put them on record. 

Abbott J. We cannot decide this by affidavit. 

HolrotdJ. 1 should doubt whether the law of 
Guernsey would permit the discharge of the debt 
which was coi^tracted in England, as this appears to 
be. Et per Curiam, it must be put on the record and 
pleaded. 

Rule discharged. 


(a) Cooic’i Bkpt. Law, 3r<l ed. 575. 
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Earlier against Languishe. 


1814. 
27/A June. 


Jjfjf^JRRYAT moved for a rule to shew cause why 
the defendant should not be discharged out of 
custody on filing common bail, on aihdavits stating 
that the defendant had become a.bankrupt in Bremen, 
and had there obtained a discharge of his person from 
all imprisonment fur debts. 


Lord Ellen BOROUGH C. J. You had better plead 
it; we cannot so far pay deference to the law of Bre¬ 
men as to suffer it to alter the law of England. 


The Court will 
not discharge 
the defendant 
out of custody 
on filing com¬ 
mon bail, on 
the ground of 
his having be¬ 
come bankrupt 
and obtained 
his certificate 
in Bremen, 
where the 
debt was con¬ 
tracted (a). 


Bayley j. asked if the debt had been contracted 
in this country or in Bremen. 

Marryat. In Bremen. If we were to plead it, 
the defendant must, in the mean time, remain in cus¬ 
tody. 


Per Curiam. There are precedents for such picas. 
But we cannot grant the present application. 

Rule refused. 


(a) Tlic Court of King's Bench has refused to disrhaige a defendant 
out of custody who was arrested at the suit of a creditor resident here, on 
the ground that the debt was contracted in a foreign country, in which the 
defendant bad become a bankrupt and obtained his certificate, and the 
plaintiff might have proved his debt under the commission. The Court 
observed, that it did not appear that the plaintiff was resident in the 
fbreigh country at the time of the bankruptcy; and therefore they would 
not decide the question in a summary way, but put the defendant to plead 
that he was discharged by the bankruptcy and certificate. See Pedder v. 

Matter, 8 T. R- 609. Qubt v. Kteffe, 2 Hen. Bia.iHS. The plea sug¬ 
gested by tile Court was accordingly filed, but the Court held that it was 
incorrect in point of form, and the matter never came on again. 1 £<»/, 12. 
A discharge under a forngu commission of bankruptcy is no bar to an 
action for a debt arising in this coimtry. SmitA v. Buchanan, 1 East, 6. 
See the form of Plea in Putter v. Brown, 5 East, 124. 
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26th June. 

Where pUintiff 
sued out an 
original against 
the defendant 
in his wrong 
name, the prse- 
cipe being right, 
and defendant 
put in baiiinhis 
right name. 
Court set aside 
attachment ob¬ 
tained against 
the sherilf for 
not bringing in 
the body, but 
without costs j 
OB cither 
side (a). 


AITACHMEN'I’. 


BoswbIiL. against Atkins. 

f^OMYN, oil cl previous day, bad obtained a rule 
to shew cause why an attachment issued against 
the sheriff, for not bringing in the body of the de¬ 
fendant, should not be set aside. The plaintiff sued 
out an original against the defendant by a wrong 
name, though ihcjircccipe was right, and the defendant 
put in bail in his right name. The sheriff being ruled 
to return the writ, returned cepi corpus. The plaintiff 
not finding bail in the cause in which the writ was 
issued, sued out an attachment against the sheriff for 
not bringing in the bodj'. The defendant had filed an 
c'lffidavil in the cuusc in the wrong name. 


Gaselcr. now shewed cause. 


Pek Curiam. The defendant hits followed the 
plaintifl' in his error; and though the plaintiff was 
wrong in the first instance, the subsequent accidental 
error of the defendant seems to have put it so far 
right, as that the attachment should be set aside, with¬ 
out costs on either side. 

Rule absolute, without costs on cither side. 


(ff) If a defendant, sued by a wrong name, appear and perfect 
in bis right name, without identifying himself as the |>cr 80 D sued by the 
other name, the plaiatifF may treat the bail as a nullity, and attach the 
s'irrilf. Rex v. Sheriff iff Snffblkf 4 Taunt. 818. , , 
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CouLSON against Graham. 


1814. 
12M Feb. 


rpHE parties had entered into a submission to an The repon of 
arbitration, and an award was made against the crown Office, 
defendant; but as he did not perform the same, the 
.plaintiff made the submission a rule of Court, and torneyare^in 
then issued an attachment againsifhim. The Master of not obe^g'an 
the Crown Office reported that the defendant and Mr. tTt^^ 


Tomlinson, his attorney, were in contempt, and were 
now in Court to receive judgment. 

Taddy moved that the persons in contempt might be 
permitted to hie affidavits, and be heard in their 
defence. The Attorney-General contended that it 
could not be done. 

Lord Ellenbohocgh C. J. The report of the 


taken as a con- 
nction; and on 
defendant’s 
being brought 
np for ju^- 
ment, the 
Court will not 
receive affida¬ 
vits in denial of 
the contempt, 
but only in mi¬ 
tigation of 
punishment (e). 


Master must be taken as a conviction, and we cannot 
now receive affidavits in denial of the contempt, but 


we will in mitigation. The affidavit was then read, 
and parts of it were objected to, as being a denial. 


Tindal was then heard for the prosecutor, and cited 
Rex V. James heeler, 3 Burrows* Rep. 1256. 


Lord Ellenborough C. J. In that case the ex¬ 
pressions of indignation were certainly not too strong. 

Fined 50/., and committed till paid. 

(a) See Tidd, 7th ed. 494, 5. 


Rex against 


1818. 
28th Nov. 


‘FWIHESSIGER movec^ for a role for an attach- The rule for an 

ment against the defendant, for nonpayment of 

money in pursuance of an aUocatur, is only a rule nui when the allocatur is founded on an 
award (i). 


(i) For nonpayment of costs on the Master's aUocatur, the rule for an 
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1818. 


Rbx 

againtt 


Attachment 
against shcrifT 
not set aside on 
the ground of 
delay, unless 
there have been 
gross laches on 
the part of the 
plaintiff to the 
prejudice of the 
sheriff (a) • 


money in pursuance of the master’s allocatur. The 
allocatur was founded on an award, and the applica¬ 
tion was made for a rule absolute in the first instance. 

Per Curiah. The motion is grounded on the 
Master’s allocatur, but that allocatur was made in pur¬ 
suance of an award. On referring to the Master, we 
find that a rule ntst only can in the first instance be 
obtained. 

Rule Nisi granted. 


attachment is in general absolntc in the first instance. TMs Prar. fith ed. 
496. 7%nnson v. BtUingtley. For nonpayment of money, generally, a 
rule to shew cause only is in the first instance granted ; aud even on the 
Master’s allocatur, when that is founded on iui award, the nilc is only a 
nisi at first, ut supra. So in O. P., the rule for an attachment is, in 
general, only a rule to shew cause ; but for nonpayment of costs on the 
Prothonotary’s allocatur, the rule is absolute in the first instance. Chauut 
T. Smart, 1 Bos. & Pul. 477. The rule is there said to be, that where on 
excuse can be offered, an opportunity of shewing cause ought to be {pveit. 


Rex against Sheriffs of LfiNDON, in a Cuusv of 
Hobhouse against Middleditch. 

IJIURTON obtained a rule to shew cause why the 
attachment which had issued against the late 
sheriffs of London should not be set aside, on the 
ground of laches on the part of the plaintiff. The 
facts stated in thR affidavit were, that the writ was 
returnable the first day of Michaelmas Term; that 
defendant was arrested, and a bail-bond taken; that 


(a) Where the rule for an attachment against the Sheriff for not bring¬ 
ing in tlie body was obtained on the tlth of February, and the attachment, 
which was returnable on the 4tfa of May, was not issued till the day before 
the return, and in the mean time the defendant became banlmipt on the 
19th March, by which means the Sheriff lost his opportunity of prosing it. 
under the commission, the attachment was set aside, on the ground of 
laches. The King v. The Sheriff of Surrey, 9 East, 467. 
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plaintiff did not rule the sheriffs to return the writ 
until the 26th of November y nor move for the attach¬ 
ment in question till the 29 th Of January. That in 
the interval the defendant and the bail had become 
insolvent. 

Marryat and Espinasse shewed cause, on an affi¬ 
davit stating that the defendant was not arrested under 
the plaintifTs writ, but was in custody at the time 
when it was returnable, and the defendant was de¬ 
tained under it; that believing him to have been in 
the sheriffs custody, no rule to return the writ was 
given; that the sheriff took bail during the Term, and 
let the defendant go at large, and as soon as the plain¬ 
tiff heard it, viz. on the 25th November, or the next 
day, the 26th, he gave a rule to return the writ, on the 
first day of Hilary Term a rule to bring in the body, 
which expired on the 28th, and the next day the at¬ 
tachment was obtained. It was admitted that the 
Court had, in some instances, relieved the sheriff, as 
in The King v. The Sheriff of Surrey, 7 Term Rep. 452. 
Rex V. Perring, 3 Bos. ^ Pul. 151. and The King v. 
Sheriff of London, 1 Taunton's Rep. Ill : but in all 
those cases a long interval had elapsed. In the first of 
these cases the sherifif returned cepi corptts in Hilary 
Term, upon which the plaintiff proceeded no further 
until Michaelmas Term following, and then the bail 
having become insolvent, and the defendant abscond¬ 
ed, this Court thought it unreasonable that the sheriff 
should be called upon to return the writ after such 
delay, and held that the attachment must be set aside. 
In the present case no such laches have intervened. 
The first rule was taken out the very Term the writ was 
returnable, and regularly followed up. They con¬ 
tended, therefore, that the role ought to be discharged. 
The Court held that in this case there was not such 
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GO 


HoBUOVflK 

agmbut 

MlDDLB- 

MTGU. 


ATTACHMENT. 

laches as ought to prevent the plaintiff from proceed¬ 
ing against the sheriff, and therefore they could not 
accede to the application. 

The rule for setting aside the attachment 
was accordingly discharged. 
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Exporte Rowle. 

moved to admit this gentleman an attor¬ 
ney of the Court, under the following circum¬ 
stances. In the year 1814 he was articled for five 
years to Mr. r — , an attorney of the Court, who 
was then in partnership with another gentleman. He 

continued to serve Mr. r . . until the autumn of 

1817, when that gentleman left the country, and had 
not since returned. In the mean time the partnership 
alluded to was dissolved. After Mr. r————de¬ 
parture, Mr. lioiz’/e continued to serve in the office of the 
partner; and as soon as he discovered Mr. 
residence abroad, he obtained that gentleman’s con¬ 
sent to execute a written agreement, to assign over 
the articles to his partner; but before the agreement 
could be executed, ten months had elapsed, during 
which time Mr. Rowle continued to serve the partner 
under no articles. After the assignment of his articles, 
however, to the partner, he served out the remainder 
of the five years required by the statute 22 Geo. 2. 
c. 46. s. 15., and the question was,- whether the meri¬ 
torious service of Mr. Rowle with Mr. T . . *s 

partner during the interval of the ten months, dis¬ 
pensed with the provision of the statute which re¬ 
quires that articled clerks must actually serve during 
^the whole term of five years. He referred to ex parte 
Fletcher and Carter {a). 


1820. 


Feb. 

\ clerk, ia or¬ 
der to be ad- 
nutted an at¬ 
torney, must 
BCtu^y serve 
five years un¬ 
der articles; 
therefore, 
vhere a clerk 
had served part 
of his time with 
a master who 
had left the 
coimtry, and 
before his arti¬ 
cles were as¬ 
signed to an¬ 
other master, 
an interval of 
ten months had 
elapsed, during 
which he was 
not serving un¬ 
der any arti¬ 
cles, but under 
the assignment 
he served the 
remainder of 
the time speci¬ 
fied ; the Court 
wotdd not al¬ 
low him to be 
admitted until 
he had served 
ont the ten 
months under 
new articles. 


(«) Sir fF. BUt. 734. And see Exparte Dlufa, id. 764 ; Carter’s case, 
frf. 957; and Exparte Hitt, 7 T. R. 456. Tidd, 7th cd. 61. 
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1820 . 

Bxjmrlt 

Rowle. 


Per Curiam. The statute is inexorable; and how¬ 
ever we might wish it, we cannot admit this gentle¬ 
man, under the circumstances stated. The statute 
positively requires that there should be five years 
actual service under articles. This gentleman has not 
served five years within the meaning of the act. He 
must have new articles to serve so much time as has 

ijj, 

not been served under the articles to Mr. T————, 
so as to complete the five years. As soon as he com¬ 
plies with this requisition he can be admitted. 

Admission refused. 


181 o. 

ith Sov, 


Anonymous. 


A rule nui only MOORE moved that the clerk of an attorney 

clwr^**B^ar^ * might be discharged from his articles of clerk- 

where ship. Hc grounded his motion on an affidavit, that 

umey had be- the attorney bad become a bankrupt and had abscond- 

come bankrupt ^ * 

and absconded, ed to foreign parts, and failed to surrender himself un- 

shoul^LiMre- commission of bankruptcy issued against 

ed at the last him 
place of abode 
of the clerk to 

aioD^^an^stuck Blanc J. said, that it must be a rule nisi only, 

Bcnch*otoc"{a)* order to give the party an opportunity of answering 
the other's affidavit; but doubting where it could be 
served, he directed that it should be at the last place 
of abode of the clerk to the commission of bankruptcy, 
and that it should also be stuck up in the King’s 
Bench Office. 

Rule Nid. 


And on a Similar motion by .RfcAardsoH, BAYt.EY J. 
direc|pd him to supply himself with a proper affidavit 
of ^e service at a proper place, upon his motion to 
make the rule absolute. 


(a) See 1 TiM, hi. 22 6Vo. 2, c.46. s. 9. 
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Atkins against -—. 

^^NDREWS shewed cause agaiast a rule obtained 
by Lawes, to set aside the proceedings in this ac¬ 
tion, on the ground that the defendant, who was an 
attorney, had been sued by common process, plaintiff 
being also himself an attorney. In answer to the rule, 
it was said the defendant had given a bill of exchange, 
and that he had thereby waived his privilege. But 

If 

per 


1817. 

6tA May. 

An attorney 
must be sued by 
bill, although 
he has given a 
bill of ex¬ 
change ; and 
plaintiff being 
an attorney. 
Court set aside 
the proceedings 
with costs (a). 


Dam PIER J. The law is clearly otherwise, and has 
been so settled. The rule must therefore be absolute 
for setting aside the proceedings, with costs. 

(a) Attorney must be sued by bill, even as the acceptor of a bill of ex¬ 
change, Camaford v. Priee, Dougt, 319, though not when he is liable in 
autre droit, as executor or administrator. Newton v. Roland, 1 Lord 
Raym. 533. 


Lee, Gent, one, &c. against Wilson. 


1820. 


12M Feb. 


•Jj^HIS was a rule, calling on the plaintiff to shew An attorney's 
cause why it should not be referred to the Mas- ferre^to the* 
ter to tax his bill of costs "after he had brought an ac- 
tion thereon, and recovered a verdict for 250/., and after 

. A 1 /. • 1 brouifbt upon it, 

the defendant had an opportunity of defending the and a verdict 

recovered, on a 

action. suggestion that 

some of the 

Scarlett and Litiledale now shewed cause against ^Twonid not 
the rule, and contended that this application was not 
only too late, but quite unheard of before. The plain- Master had it 

been originally 

referred to bins for taxation ; but upon the terms of the defendant paying the costs of the 
applimrion, the costs of the taxation, and the costs of the cause as between attorney and 
client, the plaintiff Iteing at liberty to take out the money forthwith.which had been paid 
into Court (i). 


(1) It is Imd down to be a general rule, that an attorney’s bill cannot 
be taxed after venliet. 7Hdd, 7th ed. 1)6. 
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1815. 


Lzx, Ofttt. 

OHtf &C. 
agmiml 
WilsOK. 


tifl' had brought his action after a compliance with 
the statute, by delivering his bill one month before he 
commenced proceedings. The defendant had ap¬ 
peared to the action, and made a defence at the trial. 
The jury had found their verdict for the plaintiff for 
250/., after which the defendant might have moved for 
a new trial if he thought injustice had been done him, 
but no4uch course was adopted; and now after trial 
he came to the Court to have the very bill which was 
the^subject of the action, taxed by the Master. This 
was a most monstrous proposition, and imposed upon 
the plaintiff the most grievous hardship. The defen¬ 
dant in being allowed to adopt this course of proceed¬ 
ing had a double advantage ; first, he had the chance 
of nonsuiting the plaintiff at the trial, and then, after 
verdict, of getting those damages reduced by the 
Master, which the jury Imd given b\’ their verdict. 
Suppose the plaintiff had been nonsuited, was it likely 
the defendant would have moved to have the plaintiff’s 
bill taxed ? It was to be hoped therefore, that the 
Court would not now establish a precedent so ex¬ 
tremely dangerous in its consequences. In a late case 
in the Court of Exchequer it was holden, that a party 
having once had an opportunity of taxing an attorney’s 
bill, he shall not afterwards take the chance of bene¬ 
fiting by his own omission. There were several cases 
in this Court, in which it w'as laid down, that where a 
defendant had once the opportunity of having his case 
fairly tried, the Court would not give him the chance 
of another trial. Such was the present caseand the 
effect of the present motion would be to grant the de¬ 
fendant anew trial after he had taken the sense of the 
jury upon his case, and after be had omitted to apply ' 
for a new trial within the time prescribed by the rules 
of the Court. No instance could be cited where an 
attomev's bill bad been taxed after trial, in order to 
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enable the defendant to take advantage of any omis- 1815. 
Kion in the defence set up. LEE7^o»e. 

tfc. againit 
WmoN. 

Campbell in support of the rule, admitted that this 
was certainly a novel application ; but he submitted 
that in the case of an attorney’s bill, the items where¬ 
of the jury could not be competent judges, the Court 
would interpose for the benefit of the defendant ih this 
manner, if they saw that manifest injustice was done 
by the course taken at the trial. Now here the defen¬ 
dant complained that a considerable portion of the 
plaintiff’s bill was included in the verdict of the j ury, 
which it was obvious that the Master would not have 
allowed on taxation. This application was made me¬ 
ritoriously, because the defendant had paid the whole 
amount of the damages into Court, together with 
100/. for costs. 

Abbott C. J. The bill of an attorney is the only 
thing, of which the propriety of the charges is not 
made the subject of inquiry at nisi prim. This is un¬ 
doubtedly a novel application; but f think we may 
venture to make the rule absolute, on such terms as 
will prevent the case from being adduced hereafter as 
a precedent. The sum recoved is 250/. and that, to¬ 
gether with 100/, for costs, has been paid into Court. 

We propose that the rule should be made absolute, 
the defendant undertaking to pay the costs of this ap¬ 
plication, the costs of the taxation, and the costs of 
the present cause, as between attorney and client, and 
not as between party and party; and if this be not 
done within a certain time after taxation, (to be set¬ 
tled by the Master) the plaintiff shall be at liberty to 
sign judgment. By imposing these terms, I think it 
is not likely that we shall have this precedent quoted 
hereafter. The defence set up at the trial was certain¬ 
ly not a very gracious one. It may be proper to add. 

VOL. II, V 
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Lkb, Gritl. imr, 
t(e. agttittut 
WlLBOM. 


that thf plaiiilift'. in all events, shall be at libert}' to 
lake the inoiiey out of Court 

PeU CVBIASI (fl). 

Rule absolute. 


(a) Btst J. was ftbsent. 


1813. 

30/A May, 


Anonymous. 


Id a motion for 
a rule Min' for 
an attacbioent 
against an at* 
tomey for not 
delirering a 
bill of costs, the 
aflidarit must 
swear to per¬ 
sonal service of 
the ruleifa). 


J^TARKIE moved for a rule to shew cause whv 
an attachment should not issue against an attor¬ 
ney for not delivering his bill of costs, pursuant to a 
judge’s order for that purpose. The order Had been 
made a rule of Court, but it did not appear that it had 
been personally served. 


Le Blanc J. said, th^fetinless an affidavit was pro¬ 
duced of the personal service of the rule, he could not 
grant even a rule nisi for an attachment. 

Rule refused accordingly. 


(a) If an attorucy refuse to deliver a signed bill to his client, the latter 
may compel him by taking out a summons before a judge, entitled in one 
of the cause.s in which he was concerned ; .md in the King’s Bench, if the 
attorney, on being served tberewitb, do not attend, an order wrill be made 
for delivering it withina reasonable time. 1 Tidd, 326, Ctlied. 7th cd. 119. 
In the Common Pleas, three summonses are necessary, in case of non- 
attendance, before an order can be obtained. Imp. C. P. S74. And in 
either Court, if the attorney still neglect to deliver it, the order thotUd be 
made a rale of Court, atu/ou bring personally served («/ supra), and making 
affidavit thereof, the Court on motion will grant an attachment. 


1817. 

- against Barton, one, ^c. 

Attachment for 'w- ^ ff' moved for a rule to shew cause why an at- 

not paying over g j ^ •' 

surplus money lachmeut should not be issued against the defen- 

when rule has 

been served for taxingan attorney's bill, Court will not grant an attachment against at¬ 
torney for not imying tho balance due to bis client unUl the costs have been taxed, though 
tbe balance is Emitted, and though it is agreed to dispense with taxation (a). 


(a) Courts will, under s()ecial cireumstancet, refer an attorney’s bill to 
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daot, an attorn^, for the non-payment of a sum of 
money which the plaintiff claimed as being an over¬ 
payment made to the attorney beyond his bill of 
costs (as indeed was admitted by the latter). De¬ 
fendant having delivered in his bill, the plaintiff served 
on him a summons to shew cause why it should not 
be taxed, and the judge made an order thereof; but 
before the time arrived for taxing the bill of costs, it 
was agreed between both parties that the taxation 
should be dispensed with. 

Abbott J. refused the rule; and held, that as the 
costs had not been taxed, no rule for an attachment 
could be obtained, though even upon the agreement 
of the parties to abandon the taxation, inasmuch as 
the consequence would be, that after the costs were 
taxed, the party would be'doming again for another 
attachmeitt. It was therefore incumbent on the party 
who had obtained the rule for taxing the costs to fol¬ 
low it up by procuring a taxation, and then, and not 
before, an attachment might be granted. 

Per Curiam. .Rule refused. 


be taxed, although the costs hare been settled and p»d. liougl. 189, 
ist ed. Sayer'a Costs, 323. Omoer v, PopHn, 2 Stark. 85. But an action 
cannot be mmntained for the surplus, where the payment has been rolun- 
tary. Oawer v. Popkin, 2 Stark. 85. By 2 Geo. 2. c. 23. s. 23. it is en¬ 
acted, that if, upon the tuxatioa and settlement it shall be found that the 
attorney or solicitor shall happen to bare been overpiud, then in such case 
the said attorney or solicitor respectively shall forthwith refund and pay 
to the party entitled thereto, or to any {>erson by him authorized to re¬ 
ceive the same, if present at the settling thereof, or otherwise unto 
■uch other person or persons', or in such manner as the respective Courts 
shall direct, all such money as the officer shall certify to have been over¬ 
paid } and in default thereof, the said attorney o- soliertor respectively 
shall in like manner be liable to ah attachment or process of contempt, or 
to such otiier proceedings, at tfie election of the parties, as he would'have 
been subject to if the act had not been made. 
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1817. 


againit 
Barton, 
one, Hfc. 
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OB 


1882. 

Triuity Ttrm. 
A snmonary ap¬ 
plication may 
be supported 
against an at¬ 
torney to com¬ 
pel him to pay 
monies entmd 
by him, though 
he was not em¬ 
ployed in any 
suit. And an 
agent may 
make the appli¬ 
cation, though 
he has no au¬ 
thority to re¬ 
ceive, and the 
Court will com¬ 
pel the pay- 
mentinto Court 
for benefit of 
parties late- 
rested (o). 


Db Woolfe ami others, agaihst 

JfOCHE moved for a rule to shew cause whj’ an* 
attorney of this Court should not render an ac¬ 
count of monies received, and pay the same ns tlie 
Court should direct; founded on An affidavit, that in 
April^BOQ, De Woolfe, in America, sent over to Eng¬ 
land a power of attorney to the attorney, describing 
him as counselior and attorney, and as such to cause 
to*he prosecuted an appeal in the Admiralty in a prize 
eause. That in consequence of such authority the 
attorney had employed a proctor, and had received 
upwards of3000/. and had paid to Ue fVoo^e only a 
small part thereof; and in answer to several applica¬ 
tions from De Woolfe for an account and payment ot 
the money, had insifeted that he could not safely pay 
the same, inasmuch as DeWoo/fe only acted as agent, 
and it did not appear that they were sulficiimtiy autho¬ 
rized by the numerous parties interested in the sum 
recovered to receive the same, and that further docu¬ 
ments from those parties were requisite in order to ren¬ 
der the attorney secure in paying over the money to 
any person resident in this country. 

The Solicitor-General and Chitttf shewed cause on 
an affidavit of the attorney, stating that he was not 
employed as an atibmey of this Court in any action, 
or in bis professional character, but as an agent, the 
same as many merchants were in this country, who 
acted as agents in prize causes. That he employed a 
proctor to ccmduct the prize cause, who received all the 
fees, in which he the attorney did not participate, but 
on the contrary, he as usual with other similar agents, 
charged only a certain per centage on the sum reco¬ 
vered. That he had paid over a considerable sum, 
and on account of the absence of proper authority from 


(<z) And sec In re Aitkin, 4 Bar. Sf Aid. 47. 
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tl^Mweral partly interested, he could not safely pay 1822. 
o^lne whole of the money received; and that he had db woolfb 
informed the plaintifPs agent that farther documents 
were requisite. It was contended, that in this case the 
attorney aot having been employed as an attorney of 
this Court, but merely as an agent, the Court would 
not interfere in such a summary manner to cogtpel an 
account and payment, which were more properly the 
subject of a bill in equity, or an action. That such a 
mode of proceeding would tend to deprive attornies of 
the advantage of a trial by jury, of which every other 
subject had the benefit, and called on the attorney to 
disclose his case on oath when, as the parties interested 
were abroad, be could not have the corresponding ad¬ 
vantage of their being required to state facts on their 
oaths; and that this summary mode of investigating 
accounts would become v^y burthensome to a Court 
of Common Law, which was not so well constituted to 
examine and decide upon the same as a Court of 
Equity. 

The Court, after in part hearing the arguments, ex¬ 
pressed a strong opinion, that in cases of this nature 
it was incumbent on the Court to interfere, but ordered 
that the matter should be determined at Chambers; 
and afterwards the points were argued at Chambers 
before 

Bay LEY J. who determined, that the attorney 
should within three weeks bring 3000/. into Court and 
render an account of monies received and disbursed to 
the Master, who should direct whether any and what 
sum should be paid by the attorney, and to whom, and 
on what indemnity of security. That though the doc¬ 
trine had formerly been, that the Court would not in¬ 
terfere summarily against uii attorney unless ibr some¬ 
thing done or omitted in a cause or proceeding in one 


oMi tahert, 
against 
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1822. 


Ds WOOLFE 
miul otker*, 
a^mtut 


of the Cuminou Law Courts, yet ih^more rMe||g|^- 
trine established, that whenever a person had 
plo^'cd in consequence of his being an attorney, though 
not in an action, the Court would interfere summarily 
to compel him to do what was right (a). That in this 
case the power of attorney described the attorney as 
couni^Uor and attornej’, and it was otherwise manifest 
that me employers contemplated the party’s profes¬ 
sional character, and it w'as therefdre proper, especially 
as«they were foreigners, that summary relief should be 
afforded to them, and that they should not be driven 
to file a bill imequity. 

Hole sdiimlute. 


(a) In re .liUkin, 4. Bar. & Aid. 47. See TSdd, 7th ed. 79, 80, 81, 
irmb. tmdra. 
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Parker against Turner, Bart. 

^ASELEE, on a former day, had obtained a rule 
calling upon the defendant to shew cadse why 
the sum of moiiey deposited in the sheriff by the de¬ 
fendant^ Ids arrest, in lieu of bail, and since brought 
into Cdurt by the sheriff, in pursuance of the statute 
4S Geo. 3. c. 46. ’s. 2. should not be paid out to the 
plaintiflj, the defendant not haying put in and per¬ 
fected bail. 


(/?) The 43 Gea, 3. c. 46. s. 2.'enscts, that persons arrested upon mesne 
process, in England or Ireland, shall be allowed, in lieu of girii^ bail, 
to deposit in the bauds of the sheriff the sum i^orsed oil the writ, toge¬ 
ther widi lOL to ausirer the costs; and the sheriff is directed, at or before 
the return of the writ, to pay into Court the money deposited; and there¬ 
upon in case the defendant shall put in and perfect bail in the action, ac¬ 
cording to the eoarie and practice of the Courts the sum of money deporited 
shall, by ordw of the Court, on motion, be repaid to the defendant: but in 
case the defendant shall not put in and per&ct'biul, then the sum depo¬ 
sited and paid into Court shall, by order of the Court, be pidd out to the 
plaintiff, who is authorized, if he think fit, to enter a common appear¬ 
ance i such payment to the plaintiff to be made subject to such deductions, 
if any, from the sum of 10/. deposited and paid, as upon taxation may be 
found reasonable. This statute was made in ease of defendants, and not 
for the benefit of pl^tiffs; and therefore p lai n ti ff is not entitled to 
receive thwnioney out of Court, if the bail render &e defendant instead 
of justifying; for the surrender bftiie defendant isMu^der^ equivalent 
^to his perfecting bul. Chadudeie V. Battye, 3 M, at^ S- 283. Harford v. 
Harrit, 4 Tamu. 669. tVhen the plaintiff lias made an application for the 
money to be paid ont (rf.-Conrt to him, and^ that rule is discharged on 
shewing cause, and the merits of the case_sid''folly dLmussed, and it ap¬ 
pears that the defendants entitled to the money, the Court of C. P. 
will grant a rule absolute in the fii^ instance for the money to be paid 
over to the defendant. Harford v. Harria, 4 T’aitnl, 670. 


I8I.S. 

19rA A/ay. 

The statute 
43 Geo. 3. c. 46. 
sec. 2. does nut 
controul the 
discretion of 
the Court with 
respect to the 
time forputting 
in bail; and 
therefore where 
money is paid 
into ISourt in 
lieu of bail, and 
bail Ls not put 
iu and perfected 
in due time, the 
Court, on an 
affidavit of 
merits, will 
grant forthcr 
time to the de¬ 
fendant (a). 
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md, 

Stavton'* 

Hail. 


eondemnalion money of tbe judgmentj and ibe bail 
to be taken in double tbe amount of that; and be said 
that there was no express case upon tbe subject, 
and the 

Bail justified. 


1820 . 

12M Ftb. 

After final 
judgment is 
signet the de- 
fenflknt’s bail 
Btay put in 
fresh bail, for 
the purpoltof 
rendcriug him. 
It is not neces¬ 
sary that the 
defendant 
should be taken 
to the judge’s 
chambers for 
the purpose of 
rendering him 
in discharge of 
his bail, unless 
he desires it. 


Davis against Fowler. 

y^ FTER final judgment was signed in this case, the 
.^original bail for tbe defendant put in fresh bail, 
for the purpose of rendering him, and he was accord¬ 
ingly rendered in their discharge. 

Archhold on a former day obtained a rule to shew 
cause why this proceeding should ril&t be vacated, as 
being irregular; because, after final judgment signed, 
the defendant could not be rendered. He also ob¬ 
jected that the defendant was not taken to the judge’s 
chambers to be rendered, but carried by the ofticer 
forthwith to gaol under a commitlilur. 


Marryat and Reader, on shewing cause now, were 
slopped by the Court. 


Archbold was again heard in support of his rule. 


Ajjbott C. J. There is nothing irregular in the 
original bail having rendered the defendant after final 
judgment was signed, by tbe substitution of other 
bail. When 1 first had the honour of being raised to 
a judicial situation, I certainly was a good deal sur¬ 
prised at an application made to me to put in fresh 
bail, for the purpose of rendering the defendant, after 
final judgment was signed ; but £ was informed that 
such a proceeding was by no means uncommon, and 
that it could be done, except where a ca. sa. had been 
lodged. In the present case it appears that additional 
bail had been put in at the desire of the origiifal bail. 
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in order to relieve themselves, by surrendering the 
party from the responsibility of continuing any longer 
liable upon the judgment, which appears to have 
amounted to WOOL ; and I think they were at liberty 
so to do. It is very reasonable that the bail should 
have this privilege, because bail may be ill in bed, or 
unable from a variety of causes, to surrender the de¬ 
fendant. Then as to the second objection; namely, 
that the defendant was not taken to the judge’s cham¬ 
bers for the purpose of being rendered, that is in«ase 
of the defendant, instead of being carried through the 
town in custody. It does not appear that the de¬ 
fendant expressed any desire to go to the judge’s 
chambers, and I see no irregularity in not carrying 
him there, as a*inatter of course. In all events he is 
not prejudiced by not having been taken to the 
judge’s chambers. As to'the other objection, it is 
quite clear that no persons will become bail unless 
they are allowed to protect themselves in this manner. 

Bay LEY J. I am of the same opinion. It is not 
irregular to render a defendant after final judgment, 
by putting in other bail. This question was under 
consideration eight or nine years since. I then enter¬ 
tained some doubt as to the regularity of such a pro¬ 
ceeding, but 1 found that such was the practice, and 
it has been done in many instances since. The plain¬ 
tiff might have a right to complain of it, but cer¬ 
tainly the defendant has none ; and indeed, as far as 
1 recollect, it was stated at the time the motion was 
made, that the plaintiff’s attorney consented to the 
change of bail for the purpose of the render* As to 
the other objection, nothing can come of it, because 
it does not appear that the defendant desired to be 
taken to the judge’s chambers. 

HolroyDjjJ* concurred, (a) 

Rule discharged, with costs. 


75 


1820 . 


Davis 

against 

Fowlea, 


(a) Beit J. was absent, yidc Barnes, 92. 
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Jtf.r.S3Cta.3. 


Payne’s Bail. 


Bail wbo hare 
rendered in 
their dUchai^, 
cannot after* 
n'ards justify, 
so as to release 
defendant Aom 
imprisunincBt, 
nritbottt enter¬ 
ing into a fresh 
bail piece. 


JN this case the defendant had been surrendered in 
discharge of his bail, and notice w|is given of bail 
justifying, one of whom was one*of the bail wlto had 
surrendered the defendant. 

Espitiasse objected to him on that ground, that he 
had entered into no new recognizance. 


Le Blanc J. held it to be a good objection, as it was 
necessary to enter into a fresh recognizance ; and there 
was an end of the first by the surrender, as it then be¬ 
came J'unctus officii. 

1817. 

Anonymous. 

Rule nisi grant- jgEUVY 2V moved for an attacbmenl against the 
tectorat ** sherifT for not bringing in the body, on the ground 

»£eriff*wtere *^hat bail had been put in by a new attorney without 
the bail\<-asput any order for changing the attorney. He admitted 

in by a new at¬ 
torney wiUiaut ~ 

an order for the Jn (a) to Rule, Mich. 6 Geo. 2. it is said, that tliough where 

aitomev being tbe nheriff has taken insufficient bail, and the defendant is at large, or 
hath escaped, and the return of the tvnt ui passed, the slicnifeannftt com¬ 
ply with the letter of the rule to bring in the body, yet tbe intent thereof 
is, that good bail be put in or tbe sheriff will be liable to an attachment. 
R. K. B. Mich, 6 Geo, 2, note (a), Mil/e v. Cottiu^^'nod, 1 Wib. 262. 
2Saund. 618, in notes. Though two notices are giveii%|f different attomies 
of two different sets of bail, and bail put in by the sheriff have already jus¬ 
tified, the defendant is entitled to have his bul justify, and be allowed. 
Wheder V. RanUa, Hil.T, 1819. 1 Chitty's Rep. 81. And per Bnyley .1. 
There ate numy different persons interested that bail should be put in : 
the defendant is interested, the bail to the sheriff are interested, and the. 
sheriff himself b interested. In Haggett r- Argeat, 7 Taunt. 47.3 Marsh. 
.365, bail were permitted to appear by their own attorney and justify, de¬ 
fendant having refused to instriirt counsel to ^ove that the bail might 
justify. *And Gihhs C. J. said, ^t thou^ the defendant could not change 
hb attorney without leave of tlie <k>uit, the sArrt^omf might appear 
by thdr owu attorney. See Hdi v. Roe, 6 TauM. 532. Hence it should 
seem that it b no ground for an attachment against the sheriff that bail 
have been put in by a ne# attorney. 
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that it was an npusual mption, but referred to 1 H. 
Bid. 233. 543. 

Abbott J. said, that as it was a new motion, he 
would grant a rule nisi. 

Dutton against Welstkad. 

^^^ALFORD opposed the justification of one of 
the bail in this case, on the ground that hdiwas 
one of the sixty clerks in the Six Clerks’ Office, con¬ 
tending that he came within the rule of Court, which 
declares that no officer of the Court shall become bail, 
&c. Sed per 

Holroyd J. The bail tendered does not come 
within the rule of Court referred to. He does not act 
directly for the suitors of the’Court of Chancery. He 
is a public officer through whose medium the business 
is transacted. The solicitors of tiie Court employ him, 
and not the clients. I therefore think he is competent 
to become bail. 

The bail justified accordingly. 

« 

Comyn for the defendant. 


Anonymous. 

J^f/'ALFORD opposed the justification of bail, on 
the ground that the action was at the suit oi' 
A. and B. jointly, and the .notice of justification and 
the recognizance of bail were at the suit of A. only. 


Le Blanc j. You have good grounds for opposing 
them, and if (he action is jointly at the suit of A. and 


(a) See next case. 


1817. 

Anobthovs. 


1820. 


25M Jan. 

The sixty svora 
clerks of the 
Six Clerks’ Of¬ 
fice do not come 
witiiin the ope- 
rat^otjl^f the 
niMbrSich pro¬ 
hibits the offi¬ 
cers of the 
Court from be¬ 
coming bml. 


1815. 


28r/i Jau. 

If in an action at 
the suit of two, 
bail Ih! put in as 
in an action at 
the suit of one 
only, the bail 
may be treated 
as a nullity. 
Bail rejected, 
on the ground 
that his chil¬ 
dren were in 
the workhouse, 
and he would 
not assign a 
reason (aj. 
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1813. B. tile bail will be of no use to the dct’endanls, as there 
Axomtkovs. cause («). 

It appeared that one of the bail suffered his children 
to go to the workhouse and would not support them, 
which the bail stated he did from family reasons, and 

Le Blanc J. thought him insufficient in this re« 
spect. as be stated no reasons for not supporting his 
children, and he was therefore rejected. 

Bail rejected. 


(a) In Holt V. Frani, and another, 1 lif. & S. 299, the action was 
brought against two persons coiyointly, but the recognizance of bail was 
drawm up by mistake in an action against one only; and tbc plaintiff har¬ 
ing sued out two writs of tcire fat-itu, to which nihil was returned, signed 
judgment against the bml, and took out execution ffbut the Conrt set aside 
the judgment and execution for irregularity. 


1820. 
12M July, 


Holm nsfawsf Booth. 


Bail rejected 
for suffering bis 
father to receive 
parish relief^a). 


pROM ibe affidavits in opposition to one of the 
bail in this case, it appeared that his father, a 
very aged man, was receiving parochial relief; and al- 
thoagh the bail himself appeared lo he in solvent cir¬ 


cumstances, 


Best J. would not permit him to justifv, because of 
his suffering his father to depend on |>:uish aid. 

Bail rtyected. 

Reader for the plaintiff, and Chitttf for the defendant, 
(a) Sec the last case, S. P. 


1820. 


3vd Frb. 


Butler’s Bail. 


of the bail in this case, on coming up to jus¬ 
tify, having admitted that he had been a haiik- 


Bail having 
been recently 

bMikmpt, not - - ..... 

permitted to justifv, altbough worth 000/, at the tune he offered to becunie Imll. 
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rupt two months since, and obtained his certificate on 
the 28lh December last, but swore that he had since 
acquired property by the bounty of his friends to the 
amount of 500/. 

Holroyo J. said he would not permit him to jus¬ 
tify, having been so recently a bankrupt. 

Bail rejected. 

Barnbsdall against Stretton. 

ONE of the bail for the defendant in this case, on 
coming up to justify, was opposed on the ground 
that his name was indorsed to an outstanding dis¬ 
honoured bill of Exchange, for which he was liable to 
the holder. The bail stated that he had drawn a bill 
upon one Leach, which the latter accepted, but dis¬ 
honoured when it became due ; that the holder had 
given him notice of the dishonour, yet he expected 
indulgence, and had not been sued ; but he could not 
swear that the holder had agreed to wait whilst he 
proceeded in an action still depending against the ac-> 
ceptor. 

Bay LEY J. rejected the bail, and said, that as long 
as a man’s name remained on unpaid securities fur 
money, for which he was liable, he ought not to be¬ 
come bail. It should be understood as a general rule, 
that so long as there are outstanding dishonoured bills 
not renewed, nor the right of proceeding suspended, a 
person liable to an action every moment on such se¬ 
curities, should not be allowed to come under new en¬ 
gagements by becoming bail, when he had not dis¬ 
charged those already subsisting. 

Bail rejected. 

Reader for the plaintiff, and Andrews for the defen¬ 
dant. 


1820. 


Bctleb’s 

Bail, 


1820. 


24</t Jan. 

A person liable 
upqnioiltstHnil- 
ingmbonoured 
bills not renew¬ 
ed, or the right 
of proceeding 
against him, 
not suspended, 
cannot justify 
as bail. 
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1820 . 

--— Tudor eurainst Simpkin. 

\2th Fa. ^ 

It seems, that iJlHE COURT having on a former day ordered one 

^era*Siiito*'^* of the hail in this case, (the sufficiency of whose 

subo^ their circumstances was doubted) to submit his supposed 
property to in- ^ ‘ 

spection, in or- property to inspection, Jn order to ascertain its value, 

its sufficiency the attorney’^ clerk, accompanied by ^ broker, went to 

his house for that purpose. The defendant’s attorney 

plaintiff may beinff present when the clerk afid the broker arrived, 
cause It to be _ ® f ... , , 

appraised by a refused to permit the latter to see the property, but ac- 

broker. companied the former over the house. 

Andrews now opposed the bail, and objected that 
the plaintiff had not had a sufficiettf opportunity of 
ascertaining his sufficiency, for the bail was bound to 
submit his property' to the appraisement of a broker, it 
being reasonable to suppose that the attorney’s clerk 
was an inadequate judge of its value.' 

Reader for the defendant contended, that it was a 
proposition not to be tolerated, that the bail was bound 
to submit to the domiciliary visit of a broker in such a 
case as thi£; it was quitd sufficient that he siibiuittcd 
his property to the inspection of the attorney’s clerk, 
the object of the order for inspection being merely that 
the plaintiff should have reasonable satisfaction that 
the bail was of sufficient substance to justify. 

Best J. however, said there could be no objection 
to a broker being called in to appraise the property of 
a bail, who was suspected not*to have sufficient pro¬ 
perty to answer the engagement into which he entered. 
The mere inspection by the clerk might be tanta¬ 
mount to no inspection at all, for he might not be 
competent to form a judgment of the value of the 
properly when he saw it. He desired it, therei’ore, to 



1820 . 


be understood, in future, tbat where the Court orders 
the bail to eubmit his property to view, the plaintiff T«»ok 
may cause an appraisement to be made by a broker. sTxpxin 


The bail, not being able to satisfy the Court of bis 
sufficiency, was rejected. 


Anonymous. 

J^SPINASSE moved to justify bail. The writ 
and declaration were both against the defendant 
in a wrong name, and the defendant in the' notice of 
bail put in, was named in rtle right name, “ sued by” 
the wrong name, but in the bail-pidce, was called by 
the wrong name. 

Holboyd J. thought, that as plaintiff had declared 
in the wrong name, and there could be no mistake as 
to the identity, it was^ufficient. 


1817. 

21(1 June. 

Where the no¬ 
tice of bail 
being put in 
named the de¬ 
fendant in the 
fight name, 

♦♦ Bued by” the 
wrong name, 
uid the biul- 

E iece called 
im by the • 
wrong nam 
only, held suf¬ 
ficient. 


King’s Bail. 


Ha. hi (Sea. 3. 


J^EADER objected 
bail was described 


to the notice of bail. The 
generally as of Battle Bridge. 


Bail described 
as ofBattie- . 
bridge, in no¬ 
tice of bail, in- 
aufllcient. 


Le Blanc .1. held the description loo general. 

Bail rejected. 


Atkinson against Thompson. 


1813. 

20/A Nov. 


JWVEEOCK slatid on affidavit, that notice of bail 

had been stuck up in the King’s Bench Office, sticking up’a 

, j . •. copy in King’s 

and that repeated attempts had been made to serve it office, 

at the attorney’s office, and at last, it was pul under 


the door. 

Dampieb j. said, l|wit this was sufficient, for as 
much had been done as was practicable. 


door of attor- 
sufficieirt, 
if be cannot be 
personally seen: 


VOL. II. 



181 j. 
24M Jan. 


Anonymous. 


srmre of no- fllHE affidavit of Service of tlie notice of bail stated, 

tice of bail, by JL , . . , , • , 

leering same at that the notice was served at a law stationer s 

whSl'“tbc^i"ain- the plaintiCs attorney usually had papers left 

tiflTa attorney's foy him, and 
papers arc 

usually left, is xt. x. 

sufficient. Le Blanc J. said, that if the house in question was 

his usual place of resort, service at that place would 
be good. 


Story’s Case. Ex Relatione Mag. Foster. 


Whew no bail 
is pot in at ex¬ 
piration of rule 
to bring in 
body, af¬ 
terwards pat in 
are hound to 
justify within 
four days in 
town cause, or 
six days in 
country cause, 
without being 
excepted to. 


JF the rule to bring in the body expires, (the Sheriff 
having returned cepi corpus), and no bail is found to 
be put it, bail, if afterwards put in, are bound to jus¬ 
tify within four days in a totvn cause, or six days 
in a country cause, without any exception. Fur if 
the plaintiff excepted, the defendant would have four 
days after exception to perfect his bail, and by that 
means, the defendant would have more than the time 
allowed by practice to bring in the body. 


1813. 
30M Jttnj. 


Hamilton agahi.st Dainsford., 


An affidavit for 
further time to 
justify, on the 
ground that' 
hail cannot at¬ 
tend, must 
state the con¬ 
sent of the 
party to become 
bail (a). 


^^PPLICATION was made for further time to jus¬ 
tify bail, upon an affidavit stating that one of 
the persons put in as bail could not attend, together 
with the excuse for his not attending. The affidavit, 
however, did not state that the party had consented to 
become bail. 

Bayley J. It is ahvays expected, that the affidavit 
should in these cases state the consent of the party* 


• to become bail, and the belief that if he could have 


attended, he would have been able to justify as good 
bail. That should be added to the affidavit. 


(«) K, M. .36 Oea. 3. K. B. .Jntr, 1 Vol. 292. TtVW, 7th cd. 297. 
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Rennell against Atkins. 

jyAMPlER J. refused lo allow any time so that 
notice of bail should be amended ; and observed, 
that any indulgence of this sort would only increase 
the number of mistakes. 

(a) It is now the practice not to grant ^me in these cases, unless an 
affidavit of a defenre on the merits be produced. 


TomIjInson against Harvey. 

J^AMPIER J. on a former day bad allowed time 
to justify bail, on the ground that the clerk of the 
defendant’s attorney had forgotten to bring down the 
bail-piece; and this being the day for juslilication, and 
the attorney having rectified the mistake, Adolphus 
moved to justify bail, and 

fValford contended against the allowance of time ; 
but 

Per Le Blan'cJ. 1 am not at liberty to set aside 
Mr. J. Dam pier’s order for time, and if I were, I should 
afiirm it. 

The bail accordingly justified. 


Donaldson’s Bail. 

JfEACON moved to justify bail, three days time 
having been given to justify, on account of the 
aftiduvit wanting a title. Deacon stated, that the rule 
for further time was drawn up by mistake on the Moti- 
day instead of Tuesday as the third day, so that the 
three days had expired before this day; but the service 
was made on the Tuesday, and the notic;e tojustify to¬ 
day. 

Bayley j. held it an immaterial error, and suffered 
the bail to juslify^^. 

G 2 


1813. 


20rA Nm. 

Time to amend 
errors in notice 
of bail, not al¬ 
lowed (n). 


1815. 


M. T.WthNov. 

A Judge will 
not interfere 
with another 
judge’s order 
for time. 


1815. 


Lt Feb. 

A rule for fur¬ 
ther time to 
justify bail, 
drawn up as of 
a wrong day, 
where immate¬ 
rial. 



J818. 


16M iViw. 

Defendant mav 
put in fresh 
bail when time 
has been trrant • 
ed to plaintiff, 
to inquire into 
tte sufficicnejr 
of Uie for¬ 
mer. 


1813 . 


7/A Jimf. 

A clerk in 
Court in the 
Exchequer 
must siitu all 
proceedings, 
and not an at¬ 
torney or agent. 
A notice to jus¬ 
tify bail on an 
equity day is 
bad. 

181 .‘ 5 . 


Milk. T. 
Notice of justi¬ 
fication of hail 
on mesne pro¬ 
cess, added in 
for they cannot 


Freeman agaimt Oldham. 

'12AIL answerinj; iloubtfullv on SaturJai/, lime "'n'* 
granted, on the application of the plaintitl. li» 
enquire as to those facts. The delendunl now ajtplicd 
to add another bail. 

CV//>fv objected, that time was only allow* d to plain 
tiff to enquire as to the facts sworn to on Suluniai/. 

Bayley J. said that the defendant ought to bt at 
liberty to put in another bail, upon the ])lainlirt% a{>- 
plying for liino to enquire. 

Partridge against Rose, in Krrltcifucr. 

IJIHE clerk in Court inusl sign all the proeeedinq;' 

in tlic E.xchcqner, and it i.' not &iilhei< nt that it 
should be done by the aftoniey or agent : and a notice 
fo justify bail o!) a day on wliieli the (.'o\irl -it' in 
equity, was held to be a bad iu>liee. 


Anonymous. 

T"; O persons had heeti pul in as bail, and nolieeot 
their justiRealion given in vaeutiun time, and 

vac.itioii, need not be given within four days; altler m, to liail in error, 
be changed a;. 

(n* In MiUs T. King, 9 Katt, 434, the general rute jv said to !«•, that 
where bail above have been put in, and an exri-ption enu red in vacation, 
notice of jnstification for the first day of the next Term miiat U-gitto 
within four days after such exception. And sec /Wifj i'ractice, Uth id. 
2Ca, f. The principle with respect to bail in tmir, ami hail on im'Mtc 
process, is different. As to bail in error, the diTcndant iiicrror i. hIIoh- 
ed twenty days to except agaiiut the bail put in ; and the mode of exn p 
ticn is l.y st rving the plaintiff in error with a rule for l>etUT bail. Tl.c 
terms of the rule are, that “ unless the plairitift in error puts ii; iM'tler 
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the defeiidaiit s atluriiry ciilcred an uxceplioii to them, 
and Ihcreiipoii two others were added in July; but the 
iiotiee of uddiiit; and justifying was not given till a 
day or two before this <-nsuing Mieharhnas Term. 

Adam now objected to their justifying, on the ground 
that the notice of justiHeation^as Hot given in time, 
and that it should have been within the four days 
after the exception ; and 

Dami'ikk J. on refermn; to the Master, intimated 
that they could not insiify: bui 

Heaiiei -uggeslctl that they were not bail in error, 
and that the distinction was taken, that bail in error 
could nut lie changed. Inn that l>ail on inesiic process 
could. 

I)a.mI’Ii:i: J. ri terrmg again to liie Master, said they 
might justify, .and that they were added tiail, and ihnf 
the rule limiting tin- lime for uiving notice of justili- 
cation did not apply to llu-in. 


Ii.sil within four dnys. cxrriitiou >vill issue. ’ Tin- ohji-cl of thf rule i.s, 
thut cxi-rutivn .sliiuiUl not U- ih-layi-d. uiiU-ss swrurity is piveti for th.- 
di-til. Ill this liisr the party has no Iiitil to tin- .slicritr. as on mesm- pm- 
ivvs; hi- has not any security whatever, cxct-pl tlu' h.iil in error. TTivtv- 
forv when- the plainuffiii error, within tour days aftvr licini{ nih-d to put 
ill hotter tiail, vi*. on the day after //i/<irv Term, eaie notice tti.il li- 
should justify tilt- same l>.iil on the first day of the ensniiii,' Terin, .uul 
two days heforv the first day of that Term ijave notice of fre.sh liail, i! 
was helj that the latter hail were not entitle.! to justifv, ther h -init u-s 
rcasnn iis..i.riied tor the non ntten.U lee of the former hiil. I.utu vt/.r..- 
Httrd,\ M. iv S. For if such a pr-ulicc as this were to prvva.l, the 

defendant in error wrmM remain from the end of one Term to the oefin- 
ninjf of tlu! next, with merely iioniin.il security, iiliercas llic ineai.in.' of 
the rule for better hail is, that I'l,- party shall put in su.-h better hail as 
he will aliide hy. unless iu lee I liiey are prevented ironi justlfeinit 
'I’l'. iiil e.ieuiii't inee., which iiuist he ilisclosed liy aditlavit at the lime 
appoi'.te,! lor jiislilyui^. t lie 1 ourt, iiowever, in deteriiiiiiiue llii' e.is,-, 
w'en* I'lireliil in 'hsliriituishiiiy it iiauii the e.ise of h,iit mi mesne piiwes.. 


HJ 

181.3. 

ANu.vr.Noef. 
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lUIL. 


l6'M ytr. 


Anonymous. 


J^SPISASS I', in iiiuving to justif’;v Itnil, was op¬ 
posed, on the ground that the notice of justitiea- 
tion stated that two were added bail, when, in point 
of fact, only one 4vas.jidded, the other being one of 

of fart, only tlic original bail 
one was nil- ' 

tied (n ■ 

Hoi.KtJVU .1. 1 'Verruit‘ii the objeelioit, being of’ 
opinion that the mttiee was etirreet in ■•ubstance; but 
that it the plaintitls thought i>therwise. tliev must 
nu>ve to 't t it aside. 


Irt.inooi'.icrtit'n 
lo I Ilf notice of 
,iii.<tilira:ion. 
lli.at it stated 
flial two were 
added bail, 

« hen in |H>int 


.V />'. MiriniiKf nnide the same objcrlion on >• lolhm ine day in the 
same Ttmi. iKhTe Ifayh-y, J. who also ovemiled it. 


!8l j. 
I7tf, F(t. 


Anonv.mou.-. 


Tlio plaiutid 
and defendant's 
names in tin 
notice of justi¬ 
fication of ball 
bcinir trans¬ 
posed, is not a 
ground of re¬ 
jecting the 
bail. 


and obieeltd 
tl;e plaint iti and 
posed ; tnit 


opposed flu m'lifieation ol bail, 
that in the noliei- ot justiticatinn 
liihiuiam's name- wtn tnins- 


Bavi.kv J. held this iiiimatrrial. 


1816. 
lit Fc’,. 


ATKl^soK■^ Bah.. 


Time allowed 2F AM LS moved to (Ustifv hail, and 
to justify bail 
where the no- 

ticeof justifi- Adohthm oppo.sed the jtisiiiiealion of on the 
canon did not ^ ' ■' ’ 

state the addi- ground that the noliee of iustifieation di<] not eontaitj 
tionofthe bait, , ... ri- , . ..... 

butdearribed ^^0' description of ht.s rt sidt nee, hut described him 

whom notice of justiticalion had before 

bail of whom Ijcoii aiven, which was nol in fai 1 th< ea-i. 
notice had be¬ 
fore been given, on londitlon that the defendant should jiriMlnci an atti.l.ivil that ihi error 
was accidcotril. 



UAiL. 




Bayi.ev J. alJowed time to justity, on condition 
that the defendant produced an aihdavit to cx(»lain it 
as a mistake (»/). 


in) Y'liU. 2C>5. And *00 2 Taunt. -Zii.i. 


Avonvmous. 


S opposed Uie justification of hail, on 
the ground that the notice of justification was 
served by mie, and the afiidavil of the service thereof 
was made by aindhcr attorney for the defendant; and 
he supported iiis motion on an athdavit that there was 
no riili- to chanire the attorney ; and 


The CofRT, npem the above facts, rejected the 
bail. 


Thomp.so.n’s Uail. 

JjA tVES, moved to justify bail, on an affidavit 
lliat the service of ilie notice of justification wat 
made at the plaintiff's attorney’s cliambers, ficing tlie 
Old City Cliambers, at seven o’clock in the evening, 
when the attorney and his clerk being gone, it was 
left with a person who said that he was in the liahit of 
receiving papers for the attorney, according to ids 
directions , that au appUeatiun was again made at 
tfic same place on a subsequent day. to enquire it the 
notice had been received, and the allorney and his 
cl6rk were again out of llie w.iy, llioiigli it w;;s si,\tn 
o'clock, 

Le Blanc J. It is suflieiint service; if they were 
not at ehainhers at olliee hours, they iiuist take the 
eonseqiieiuH s. 

(A) It imist Im- sworn tiist tlif <icrc.u(lsiit bcliovrs tiu' ini'<iriii.i*i'iit giM u 
was trur. 


181 «. 


Atkivbov's 

Bail. 


IbiG. 

.M.T, IfiMiVw. 

Rail rejected, 
where the no* 
lice of jiiKtifica- 
tiuii, and the 
aflidavit of no¬ 
tice .wore sc rrril 
liy dilforont at- 
toruios, with¬ 
out a rut,- to 
chaiisre the at¬ 
torney. 


• th Yyi*. 

If an attorney 
be nut at ehani - 
lii-r.-i in ofliee 
liours, sen-ice 
on a person 
witli whom t!ie 
attorney's i>a- 
pers .are di- 
n-cted to t'l- 
lett is suttieii-ii' 
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181 ^. 

•SM 

Sorvirr of I lie 
nofin-of jii.-ti- 
ticatioii of lisil 
on tlio master 
of a house, in 
whieh the at¬ 
torney had an 
office, is not 
sufficient, im- 
le*s some pri¬ 
vity l>e shewn 
to exist lic- 
tween them. 


iBifi. 


;if/, -v.... 

Service o( t’.f 
notice of iii'ti- 
fication ol Ic::! 
after ten 
o'clock, is ie.ii. 
tbotiL'h the per- 
son on who'll 
the notice w.ts 
served rca'i it- 


Fkkrman’s Bah.. 

B r.S, inttved to justify bail, on an aflidavii 
that the ntstiiH* of justification had l>ocn servetf 
on the master t>f a house in the city, in which the 
attorney had his office. 

f 

J)ami’iE« J. It i.s not suHicienI service; for in tlie 
offices in the city it fret|ncntly happens that the master 
of the house knows nothing t>f the person who holds 
the office therciti, whether he is a stock hrokt r, attor¬ 
ney, or atiy other. Sonii privily must be -shewn to 
exist b( tween them. 


ANONV.MOrS. 

rpi \ DA I. mo>ed to jfistity bail. It appeared th:i( 
the notice of justification ba(f been serveil .iftei 
tc-n o'clock in Uie evening ; but the person on whunt 
it was served haviuir read the notice, and got from i: 
all the information that wu' neecssaiy, then retnrnrd 
it, saving it wa» past ten o'clock ; and this, TiitJa/ 
contended, w as good servie*. 

JIuLUovn .1. refern d to ilie ruluof Court, by which 
it appeared that the service was void; atul ht addeil 
that tin person nught have looked .it the paper to see 
what it was(«). 


<j) The same psiiiit was I'lleil, fvcD ihoueh the untile h.id been re 
taiiiod. .V|fA. T. 
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Anonymous. 


1814. 
27th Jttnt. 


Jj^ARRY AT, ill moving (hut bail might justify, 
mentioned the circumstaiiees ntlendiiig.the ser¬ 
vice of notice of justification. 'I'iie |>Iuintifir was an 
attoniev, and his residence not being discoverable, the 
notice of jiislificalioti had been stuck up fur him in 
the King’s Bench Otlice, and it wal insisted that this 
wa.» a sulheient service under these circumstances. 


Notice of juKti- 
ficatioo Muck 
up in the King's 
Bench Office 
for the pUin- 
tilf, an attor¬ 
ney, who had 
no known 
place of real- 
dcnce or buai- 
neu, in Hiffi- 
cient (<i). 


l‘A.MeicR J., under the particular circumstances 
of tlie case, allowed it; ;ind said that the plaintiff 
should have somi- jilacr to receive notices. 

’ IS By » riile of the C^urt of K. B. a iiix>k is reqiiircil to tie kept at 
the Master'a Oftire, in Kiny’it Beiuli Walk, for tlie purpose of liciDg in¬ 
spected liy Riiy attorney or his clerk, without fee or reward; and every 
attorney practising in this (. ourt, and rctidinc in /^oiulon or If’ntmuuter, 
or within ten miles tiierisif, is reipiirctl to enter in the Imok, in alphabe¬ 
tical order, his anme and fil.ice of aho.Ie, or some other proper place 
within the cities of/.omfiei or (fwhere he maybe served with 
notices, summonses, oniers, and rules. .\nd it is therctiy refjuired, that 
every attorney afterwards to lie admitted, and practi.'iui.'or residing as 
aforesaid, shall, ujiou liis oiliiii.ssioii, make tlie like entry ; and that as of¬ 
ten as any such attorney shall change liis place of abode, or the place 
where he may be so served with notiri-s. summonses, orders, and rules, 
he shall make the like entry thereof in the said hook ; and that all notires, 
siimnuinses, 6:c. which do not require a |H'rsonal service, shall he deem¬ 
ed .sufliriently M-rved on such attorney if a coiiy thereof shall lie left at 
tlte place histly enUTvd in such hisik. with any person resident at or lie- 
longing to such place ; and if any siieh attorney shall neglect to make 
such entry, that then the tiling up of any notice, or the copy of .luy sum¬ 
mons, order, and rale tor such attorney, in the .said Master’s office, .sh.ill 
lie deemed a sufficient service, unless the matter he such a* shall require 
a |icrsonal scrcace. 


C’L.VKKK. 


lir.-i Ff.. 


JcN thfit fiisc four nolicfs <if |iislit’ving bail on bchall The <’,u;rt has 
t»f the defendant, at chambers, had been given to oraerThe pay. 

ment of costs of vexatious notices of justifying hail at chamlicrs, before the defendant is 
peniiitteil to give a fresh notice, where there has Iwen a change of the defendant's attorney. 
It seems to he otherwise, where the same attorney hiui aeleJ vexatiously iu givins repeatod 
noticfs 1 


.1') See the rule of Court, o IJai. ami and an>e, 1 \’ol. 41 and SO. 



yo 


It A11.. 


tlic pJaintift'’s atUmirv, tor four diflerent days ; but tbe 
bail never attended. Tbe plaintiflT had l)een put to 
eonsiderable expense in making* inquiries after the 
sufficiency of tbe bail, and counsel had l>een in¬ 
structed on each day to oppose tlieir justilication. 

Holt now moved for an order to restrain the de¬ 
fendant from giving a fresh notice «>f justification, 
until he had paid ftie costs of the former notices. He 
complained of the hardship of the plniniifi's case, in 
being thus exposed to infinite trouble and c.\pence, in 
consequence of the defendant’s vexatious coiuhn t ; 
but he admitted that the previous notices of justifica¬ 
tion had not been given by the same attorney. 

Abbott C.J. The (.’ourt has long been sensible 
of the great vex:ili<»ti that ari-es to pJaintifls. from 
allowing defendants to Ju>li)y hail before a jutlge at 
chainbcis; and I am <juite persuaded, that it the legis¬ 
lature had been aware at the liim- the act of par¬ 
liament passed, which autheri/e> the justilication of 
bail at chamber', of the enormous vexation to which 
this practice exposes the suitors of the Court, they 
would never have given it their sanetion. 1 regret 
extremely that it is not in our power to entertain this 
application. If all the notices had been given l>y the 
same attorney, probably we should come to u dillercnt 
result; but we cannot interfere as the case is now pre¬ 
sented to us. 

PeK CfRIAM. K* tll'Cd. 

Iblfi. 

- Mandork's Bad. 

26rt .V...', 

Oneofthpbsii W^ARKE, J. opposed iht lU'tifieatioii ol bail by 

by afRdaTit he. afiidavit, objecting tliat one ol the liail was 

taken before a cunimissioner in the coualrv, and the 
Moner in the ^ • ' 

county, and the other before a coniiuishiom'r in towo. 


lyao. 

against 

Clause. 
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other before a coinmitsioner in town ; and he referred 
to a case in the Common Pleas, in 

But Kay LEY .). thought it was no objection, as it 
would be a very hard rule if it required the two bail 
to bt t«>gethcr, cither in Londou or in the country. 

Objection overruled. 

ANO.NYMOfS. 


A N olycctioti was taken to thejustification of the bail 
by affidavit, on the ground that the bail had been 
taken before two different commissiotn r, the stat. 
4 /r. if M. c. 4. s. i:. requiring them to be taken before 
the said eutninissioner, which he contended meant, 
before the saiiif coininis>ioner. 

Hoi.RovD .1., on referritig to tin statute, overruled 
the objection, staling that he tlmught the word said 
referred to the species of coininissioner, and not to 
the particular individual, and that it meant siudi com¬ 
missioners as ar<! described in the fir.-t section. 

JC. Lanes stated to tlu' Court that he had, some time 
since, made the same objection before Mr. J. K wi.ei , 
who overruled it on the same ground. 

Objection overruled. 


, Bre.vley against Holt. 

# 

WUSTIFICATION by athdavit.— E. Lanes object- 
that the affidavit of justification was not made be¬ 
fore the same commissioner as the atlidavit of taking 
the bail; and this was contended to be necessary by 
the statute 4 and £> IV. and AL c. 4. s. *2. which en¬ 
acts. that when tiie bail iSo not li\e within the cities 


18 Iff 


MANooar's 

Hail. 


18 lb. 


22nd 

It M not necek- 
SHry that in 
bail by affiriavit 
Imth bail 
kboultl justify 
iK-fore thf same 
commissioners. 


1HI4. 


I7f* /. 

In bail by atli- 
(l.ivit, till* .iiii- 
lUvit of justili- 
caliou nt'ctl mil 
bo sworn before 
the .same com¬ 
missioner iu> 
that ta-forc 
\iboni the affi* 
ilurit of takin^ 
bail wits sworn. 
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]8I4. 

Brealey 

OfiratHSt 

HOI.T. 


i.l' Lundim it islminstcr, <ir wilUiii »cii thcrcoJ. 

the bail shaJJ not Ih' ctunpelled tt) appear in person in 
anv of the said eourU to justify themselves, Init tlie 
same mav be determined by affidavit i>r atlidavits duly 
taken before the soul commissioners ; but 


Pf.h Bay ley .1. The word snid means any of the 


commissioners. 


Objeelion overruled. 


I 8 I 0 . 

28/ft .Var. 

'JThp jurat to an 
affidavit by a 
marksman, 
must state tliat 
it was under¬ 
stood by him, 
as well as that 
it was road 
over and ex¬ 
plained to him. 


Allworthy’s B(iH. 

G HKY moved for time to justilv hail by allid.iMt, 
the affidavit heiiis: made by a m.iiksman; and 
the jurat stated, that it was read over and t vplaiut dto 
him, yet did not shew that he understood the eontents 
thereof >. 


P E 1: (' l II I A M. 


Time alli.M ell. 


i Jif', . 


181.). 

- ANONVMttl’S. 

Sov. 

.\h affi!>a%.t l y K FA ino\ed for lime to justilv bail l>v attida- 

niu.st s).i!e Uiai vit. Oiieul the bail was a marksman, and the |ii- 

mad<"rn*t!e*' afbdavit of jiisliheatiun, did not 'tale tlial 

preseiirc <>i til • h.'s mark was made in the presence of the eommis- 
ci)mmi;.'.ioiier, 

siitrnr. 


The Cot Rr alloweii time to amend. 


- Drabblk a^aitixf De.nham. 

7th Frb. 

In bail by affi- ^^tjAHKF ./. moved tor lime to justify hail, thtn 
lowed »l.ere bein.L' two deponents, and ihi namts ol Loth of 

the two depou- ihcm not beintj in the jural. 
enU names 

were not meiiiioticd in the jnr.'.t. 
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Bavlky. J. at first refused it peremptorily, saying 
it was never allowed; and slated that Mr. Justice 
T>amimkr had frequ«TitIy refused it. But upon refer¬ 
ring to the ofliecr of the Court, who said there was no 
peremptory rule for refusing time in such a case, 
Baylky J. granted the motion. 


Crow against Watsc!^. 



Espinnise opposed them, on the ground that the de¬ 
fendant had heen arrested, hut no bail bund taken, 
and therefore nndtr Enlter v. Vrest, 7 Term Kep. lojl, 
the hail sliould not be permilt«-d to justify, as an action 
was pending against the sherilF for an e.scape. It how¬ 
ever appeared that the writ was (jf last Term, and the 
defendant in custotlv : but 


Bavlev, .1. The ease of Fuller iuid others v. Pre.it^ 
only applies where the w rit is of the same Term ; :ind 
as the rule for the allowance of hail, when produced, 
w tmid not he an answ er to the action for an escape, 
there is lui ohjeetioii to the hail’s justifying. 

Espiuitsse made another objection, that bail h;id 
heen pul in by nne attorney, and the notice of justifi¬ 
cation given by another. 

This was held not to he irregular in the case of a 
prisoner, and the hail justified. 


.M.vlperson’s Bai /. 


jy^ELI), that an attorney e.uniol justity hail put in hv 
.inolln r attorney, without eli.niging thcattornev; 

but 

m-y, timcLfiven i ; i l.auiff llic attjriK'v n-irularly. 


•I.'t 

1810. 


DaAaai.R 

agtdnMt 

Dckjmm. 


180»J. 


KaUrr Term, 

Rail allnwcil In 
justify. Ihmijrti 
no bailhond 
had been taken, 
till- writ ap- 
(■carins to li.irr 
lirpnr.’tiir'nMo 
of a pri.<r t. rai. 
In tlif r.i..- of 
a pri. lii.T. no¬ 
tice of bai) may 
be yivt'ii t>y one 
attoriii'y, anil 
notiri" of iu«- 
tincati in l>y 
anutbi r. 


IS i.. 


•WicA. Term, 

VVluTC bait pnt 
in by one attur- 
nt-y attenipu-d 
til justify liy 
another attor- 
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HAIL. 


1813. 

Malfsmo.n'.^ 

Ban. 


Dampiek J. Upon motion of Ttriss, granted time to 
change attorney, it appearing to be an accidental in¬ 
formality. N. Jt. There was no affidavit. 


ISIS. 

-Sth A}>ril. 

Tlie time for 
justifying liail 
in the Exche¬ 
quer is before 
ten o'clock in 
the luoniing. 


Tomkinson's liu\L (In Krehequer.) 



JOSES moved to justify bail in the middle of 
the day, and 


The Covrt said, that though the dictum in 'Z Price 
Exchequer Rep. .327, relating to the justiticalion ol 
bail at the sitting of the Court, and before the other 
ordinary business, was not promulged by the ('ourt as 
a rule or order of the Court, but only a> an intimation 
of what they intended to make a rule, and though that 
intention was never carried into efl'eet, yet that the 
rule seemed so reasonable, that they should refuse the 
motioii. 


J814. . 

_ ANONy.MOfS. 

i/A Fii. 

B.'iil, though rpHE same persons appearing to be bail in two ae- 
opposerl in two JL . , , . , , 

actionsjOiHst he lions, the Counsel inslrueted to opjiO'< ttiein was 

sc^ra^efy^*' to make the e.\ception lo them in l»<>Uj aetion-. 

at the-ame time ; but 

Tmk Court Jjeld, that though counsel have to op¬ 
pose the same bail in two actions, they can univ oppose 
one set of bail at a time, and must therefore make their 
ojtpcfttions successively in each action. 


E . T . f , 7 Gto . i . Salter against Whitkfiklu. 

Husband of de» J^SF/SASSE opposed the justitication ot bail. 

hud married At the lime of the arrest, defeiidiuit was a widow, 

.•ifter the arrest . . 

and the return of tit'' writ, allowed Ut otit* (if the bml 
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but bcl’ure the return of the writ she married a Mr. 
Deacon, who now came up to justify as one of her 
hail. Opposition was made, ou the ground that the 
liusband would he liable in bis own person for the 
debt of his wife, dim sola, so that the plaintiff’s secu¬ 
rity would not be bettered. 

Lawes, contra, urged, that the husband w'as not as yet 
a party to the cause, and 

Abiiott J. held, that he was admissible as bail. 

Hail justified. 


Xewm.an’s Bail. 

JN answer to a question put to one of the bail, he 
said that he did not know whether he had been ar¬ 
rested or not during the space of two years, and on 
thi" account, 

Bayi.ey J. rejected him. 


Hobson's Bail. 

jN bail by athdavit, the aiKduvit stated, that A. and 
li. and each of them, were worth double the sum, 
beyond the debts due to any other person. 


lluLitoYD J. thought this suflicieut, each of them 
being the same as an athdavit of each soparat^', and 
that del)ts due to any other person would include 
themselves. 


Salter 

agaitu^ 

WaiTEriEi.u. 


IHlb. 


Jan. 

Bitii who rlid 
not know 
whothiThf had 
been airpateil 
nr not ilnr'me 
tlic of 

two y. iirs, re¬ 
ject -li. 


iNlfi. 

.An atth.l'tvit 
that . I iiml B. 
out! e!!i !l of 
them. Here 
worth doiihle 
the 'iini >woru 
to 1!) the .nttida- 
\\! to hold to 
b.ul, exclusive 
of all drhts 
du<‘ to any 
other jierson, 
i> sufiirient. 
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1813.* 

14M A'or. 

Qiurr, if a be- 
npfirial Ipnne- 
boldcris uiffi- 
cirot liail, 
whore he is 
neither free- 
liolder nor 
honselioldor. 


1814. 
24M Jan. 

A leasetioldcr 
for ninety*ntnc 
years adwtted 
as bail by con¬ 
sent. 


Anonymous. 

jJ^DOLPHVS opposed the justification of hail, on 
the ground that one of them was not a freeholder 
or householder. It appeared that the bail, though 
not a 5'eeholder, was possessed of many beneficial 
leases for long terms, which he held at pepper>corti 
rents. 

Reader suggested, that Ha\i.ey . 1 . had held, that 
long beneficial leases at small rents were sntlicieijl to 
entitle bail to justify; and this opinion of the learned 
Judge was also recollected by some other gentlemen 
at the bar. 

Le Blanc J. said, he wished the rule to be settled 
by the Court one way or other. .At ^jiresent, he 
thought the rule was that no bail could justify, 
unless either freeholder or householder; and he did 
not wish that three or four ease.s should pass which 
might serve to estaldish a difi'erent rule, witln ut all the 
Court should sanction it. In tlii.-* case, then fore, he al¬ 
lowed thejustification «if the bail that wa- not opposed, 
and granted two days for supplying the place of that 
bail where property had l»een objected to as in¬ 
sufficient. 


Anonymous. 


JpULLER moved to justify bail. 


Littledah opposed, on the ground that the bail was 
not a housekeeper, and h;id only a leasehold estate in 
Worcestershire for ninety-nine years, determinable on 
three lives. 
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liE Bi.aN( J. 'I'liis Is iiisiitiiricnt; tin? only ques- 1«I4. 
lion is, whether llic |>ioj»«Tfy is a freehold. J can 
make no dislinction lielween the different sorts of 
leases, and one lease is for this purpose the same as 
another. 

Puller then»rcferrcd to a case before Le Bi.a*c J. 
in the last 'Ferin(a); but 

Per Le Blanc: J. In that case the bail was re_ 
jected ; and I still think the property insufficient. 

The bail, however, was afterwards e.va'inined by con¬ 
sent; and it being sworn tliat he was worth the neces¬ 
sary sum, a justification was established on that 
ground. 

'tij flic Inst rnst*. 


Anonymous. 




OLLOCK moved to justify bail, and 


Cotnyn opposed the Justification, on the ground that 
one of the bail bad only copyhold properly for life in 
right of his wife. 


iff Feb. 

A copyboltl 
fStAto 111 right 
of %vife IS not 
niifKcitrnl pn'- 
porty for b.nil 


Bay LEY .1. rejected him, but gave time. 


Jameson’s Bail. 


1 ,/ /VI. 

/^DOLPJlUa opposed the justification of bail, on it is no objcc- 
the ground that one of the bail had been asked 
by his brother (the attorney for the defendant) to be ‘hai he 

v . I ,, , 1 ^ , , wns not ac- 

uail lor the uetendant^ and the bail answered, that he with 

did not know the defendaut. “** Oefeudsnt. 


VOL. IJ. 


u 
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\ 

1815. 


JaMF.sov’s 

Bail. 


1817. 

2,‘lrrf April. 

No objection to 
bail.tliathe hail 
been trnns- 
ported ibirty 
Venn ago. 


1815. 


24/A -V« . 

It is no objec¬ 
tion, that the 
Itail were put in 
by an uncertifi- 
cated attorney. 


1820. 


•trrf Ftl. 

Where counsel 
was instructed 
to oppose bail, 
who were by 
mi-stakc allow¬ 
ed to pass 
without opposi¬ 
tion, they were 
ordered to 
corae up again 
on another day, 
and the rule for 
allowance in 
the mean time 
i,Uyed. 


Per Curiam. That is no objection (a). 

(a) In TiJtfs I’racticc, Tth cd. 293, it is said, that bail hare been re¬ 
jected who did not know the defendant Per Cur. M. 26 tiro. 3. K. B. 
but that the cirriiinstance of not knowing the defendant bring only a 
matter of suspicion, may be explained away. 


Hatpielb’s Bail. 

nn objection being taken to bail, that he had 
been transported thirty years ago, 

Ahtjott J. overrated the objection, and said that 
the term of transportation having expired, the bail 
was under no legal disability for this purpose. 


Anonymous, 

J^ITThKDA LE opposed the jnstificalion of bail, 
on the ground that they had pul in by an 

uncertifirated atiornei/. 

IIampikk . 1 . 'I’hat is no objection; the deh-ndant 
niav not he aware ol it, nn«l 


Pollock said, that the same ohjection had bteii 
lately ovemiled in the Common Pleas. 


Addison against Fo.stf.r. 

. . .. was instructed to oppose the justifica¬ 
tion of bail in this case. When the defendant’s 
bail were called, they were asked whether they came 
up'^o justify in this cause, and having an.swered in the 
negative, they justified without opposition, under a 
supposition that there was some (»ther cause of the 
same names; but it afterwards appearing that the bail 
justified by mistake, without any default of counsel, 
the allowance wa.s stayed, and the bail were ordered to 
come up to justify to-mom>w. 



BAIL. 




Nkthersolk's Bail. 




Mtk Not. 


objection was taken to the form of rendering of ^ render uuijr 

tlic defendant, on the ground that it could not be part^SnwIf, 

made without the attorney in the cau.s<*. without an 

■' attorney. 


Lobd Ellenborougii, C. J. The render may be 
made without an attorney ; all things to be entered on 
record must be done by attomies, but the party may 
render himself. 


Bayley J. This is a disgraceful attempt to take 
advantage of a point <»f practice, against the evident 
justice of the case. 

The Court overruled the objection. 


The King against The Sheriff of Middlesex, 


in a Cause of 


Farquhar. 


attachment was issued against thoshcrilT under the 
following circumstances ; notice of justification of 
bail having been given, they were opposed by counsel 
on the day appointed, in the presence of the plaintiff’s 
attorney, and justified themselves in open Court. The 
defendant’s attorney’ having obtained the rule for al¬ 
lowance, went to the chambers of the plaintiff's attor¬ 
ney at a quarter past nine o’clock the same evening, 
for the purpose of serving it; but finding the oflice 
shut up, he went away without leaving it in the l^ter 
box. Next day at half-past twelve o’clock, he called 
and left it at the chambers of the plaintilTs attorney. 
At eleven o’clock on the same day the sheriff' was at¬ 
tached for not bringing in the body, and now the de- 


lvS'20. 

hth F.i. 

Thp shPritT is 
liabir ti) an at- 
tHobnicnt for 
not brinipnir in 
inxly, if llw 
nilf for the al¬ 
io wan' i" for 
bnil In* not 
BiTTf 1 in tinu*, 
&lthuu«:h tbt* 
b,«t owtifi'-d 
after oppo i- 
tion of conusel, 
in the prejn-nce 
of the plaiutUr* 
attorney t a). 


(ii) See TM, 7tli ed. dol. 
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1'RB Ktwe fendant came lo set aside the allacbincnl for irregu- 
Tre^hmiff larity under the circumstances above stated ; but 

OP MfOOLC- 
SEX, <N a 

^ The Court held the atuchinent lo be regular, for 
ag^t it was the duty of the defendant's attorney to have 

Faxovsuk. ggyygjj allowance of bail on the even¬ 

ing of the day when the rule was granted, by leaving 
it at the chambers of the plaintiff’s attome}-; and they 
acted upon the decision of the King v. the Sheri^ of 
Middlesex (a), where it was held that bail is not regu¬ 
larly put in until the allowance of it has been served, 
even though the plaintiff oppose the justification. 

Rule discharged. 

Chitty for the plaintifl', and Archbold for the de¬ 
fendant. 


(o' 4 T. R. 4y.i. 


1812. 

Trinity Tcrtn, 

Bail have eight 
<lam to surren¬ 
der the priuci- 
pal ; and where 
the render was 
made in due 
Ume, Court set 
aside proceed* 
inga against 
biul, and held 
that plaintiff 
was noteutitled 
to costs of writs 
issued against 
the bail before 
notice of ren¬ 
der. 


Smith against Lewis. 

JH^SPINASSE obtained a rule to chew cause why 
the proceedings in' an action against the bail on 
their recognizance should not be stayed, and why an 
exoneretur should not be entered on the bail piece. 
The facts were that the capias ad sati^'aciendutn against 
the principal was returnable the first day of this Term, 
(29th of Jifay); the principal was rendered on the 
next day,(Saturday, the SOth of May,) but no notice 
of Render was served until five o’clock on Momlatf 
evening, June the 1st. 


Campbell sliewed cause. He admitted that the 
motion was regular, but contended that he was enti¬ 
tled to the costs of writs issued against the bail, they 
having issued before notice of render. 



Espinaste contended that he was not entitled to any 
costs, and cited By me v. Aguilar, 3 East, 306. 

The Court held that be was not entitled to costs, 
the bail having eight days to surrender the principal > 
and that the rule must be made absolute. 

Rule absolute accordingly. 


Harrks against Gjlossop. 

rpi^DAL moved to enlarge the time for the bail to 
surrender their principal, who was a bankrupt, 
and he cited 3 East, 14.5. 1 Tauut. .320. Crump v, 
Taylor, 1 Price, 74. 

Uavlk^ .l.'^abked if the motion was for the bail or 
the principal. 

Tindal. For the principal. 

Aobott. J. Were not those cases moved with the 
consent of the bail f 

Tindal. Yes, and so it is here. But it not being so 
stated in any affidavit. 


1812. 

Smith 

agtlntt 

Lewis. 


1B16. 

CM .Vm>, 

The Court will 
not grant a rule 
to enlarge the 
time for the 
bail to render 
the bankrupt, 
defendant, iin- 
tew it be sworn 
that the appli¬ 
cation wa.s 
made by the 
bail. 


Per Curiam. You must get such an affidavit. 
Tindal took nothing by his motion. 
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HiTTTON asahtsf Reuben and anolfier. Bail of 
1814. ® ^ 

-— Jacob. 

Etutrr Term. 

inonier u> fix was a rule to set aside proceedings against the 

bail^for irregularity. After final judgment had 
foura^mrtc been obtained, the plaintiff sued out a capias ad satis- 
^*«%ndnoi faciendum against the principal. It appears that two 
books are kept in the sheriff's otfiee, where entries arc 
made of the writs of capias ad satisfaciendum which 
have issued against principals. The one a public 
book, for writs of capias adsatirfaciendum to be returned 
non est iareutu*, and on which no warrant is issued, or 
proceedings had, and in which book the bail and all 
other persons may search. The other a private Imok, 
from w hich warrants are made out for actual arrest. A 
w arrant had been made out in the capias ad satisfacien¬ 
dum for an actual arrest in this case, and non est inven- 
tus returned ; and this action was brought against the 
bail on their rec(»cni/.ancc. 


Topping and Lanes contended that the proceeding 
were irregular, inasmuch as the bail, before they could 
be fixed, were entitled to iiotic** by the lodging of a 
capias ad sali.facienduni, oJ the plaintiff having elected 
to take an execution against the person of their prin¬ 
cipal before they were .sued, in order that they might 
render him, whereas the bail had no notice whatever 
by this mode of lodging the capias ad satisfaciendum, 
which was private and secret. 

Pollock, contra, said they had eight days alter process 
served to render the principal. 

The Court said that the bail ought to have notice, 
or the means of notice, before action brought; and as 
the suing out a uipias ad satisfaciendum as here g.ivc 


f”) TiH'tfllh ctl. I12!l. 
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them no notice, the proceedings were irregular, and 
the rule must be made absolute. 

llulc absolute accordingly. 

Anonymous. 

J^EADER, on a iorincr day, had obtainetf a rule to 
shew cause why the name of one of the bail 
should not be struck out of the bail piece, on adding 
and justifying another in bis stead. The motion was 
grounded on an alRduvil that the bail already put in 
would be material in the cause as a witness for the 
defendant. Jt was now moved that the added bail 
might justify, and no cause being shewn to the con¬ 
trary, the bail justified, and the rule obtained by JJea- 
{/«rwas made 

Absolute. 


(a'j All :i0iiluvit4D'i.tt hr priMtiiiivl iif tlif bail’- iH'ini-a raatcrial witness. 
Youiui V. irw, Han: j, ti;i Tin' n.siiic pr.irtire |>)-i'r.ails in U. F. ns in tbo 
Court. 


.AnONVMOI.’S. 

jgTAEELEi movcil to, stay the proceediiiiis oti ;i 
bail bond, without eo^is, the assignment of the 
bail bond being made on the same day that the notice 
of render wa.s given. It appeared, however, that the 
notice had not been in fael given till after the bail 
bond WHS assigned. 

Ptn Bayley J. The Court will stay the proceed¬ 
ings on a bail bond, without costs, if the iiotiee of 
render be given before the assignment, otherwise 
not (6). 

Rule refused. 

(4) If tltc |>rinci)ial br aum^ndeivd in tuuo, but tlio bail omit Ui give 
rpitular notice of it to the plaintilT, in eonsetiiuince of wbicti he proceeds 
uiKJn the liail bond, the bail may apply to set B.side the proceedings, mi 
payment a/cmUfCyen after rxenitioii has been levied, and the money i> in 
tlie aheritf'a hands. £/rjiine e. li/inait, b 'IVrm.’Rcp. 2J2. 


IB 1.3. 


26M May. 

Bail struck ont 
of bail-piece,on 
the ground of 
his being a ma¬ 
terial witness, 
and another al¬ 
lowed to justify 
in his stesd'«>. 


J.b/ ,/anr. 

The Court will 
stay ibi pro¬ 
ceedings on s 
bail iKtnd with- 
■mt coats, if the 
noln e of rcii 
tier be given 
betorv tlif .u- 
aienmeiit, 
otherwise 
uot 6). 



liAIL 


18/A .ir'ii- 

Thf Coiirl will 
not t-nlor an 
/■x*>nrr<‘/itr on 

l>nil pitH'o. on 
I be cn’nnd tliat 
the iirincipal 
a a$ » lunatic, 
and that the 
marshal had 
refused to rc- 
ccii-e him into 
his ciistodv. 


Anorrson's Baii . 

G I A'.Mv) inttvod on behalf of the bail, that an 
exoneretur might he entered on the bail-|»icee, 
on the ground that the principal had become a lunatic 
during his residence in the rules; and the bail wishing 
to surrender him to the Mtirshal, the Marshal said he 
had no place tit for the reception and security «»f a 
person t»f such a tleseriptiou. Upon «hieh refusal, 
application wa> made tor his adtnissioii into a proftei 
place for lunalic^; and (ntrniy said, that such appli¬ 
cation would, ill a few days, prove sueeesstul. 

Lf. Bi.a.nc J. asked if he could shew any prccodeiil 
for such a proceeding; and added, dial he rememberetl 
such a ease had been before the Court, ami sUnid over 
for some lime for tin. eoii'idt ration of the Court; but it 
nas eveiitualiy refused (/il. 

Motion refused. 

. S.-r f .^A V Mi. 1.1 Mit, r„IJ, rtli ol. -J T. .1U“. 


Moorby «»///■//.>./(lAiMiK f/wrf Hankik. Bail (jf 
Cr.VDOK. 


Bail may apply JLl SPiyiASS K iiKtved to outer an rioiu ii’tiir on the 
to enter iiii f.r- i m • 

nuerttur, if the l>ail-j)icce, aiju set aside ail t x'cruliuii issued 

comefTbank- against the hail, on the ground that the princifiai had 

nipt «t jiny obtained his certificate on the '21st of April, and the 

they arc ar- first sciVe/hf/ns against the baii did not issue until .six 

tiiallv fixed ; , . ‘ i i i i -i 

and where first days alter, and that the bail were alterwanis fixed and 
iMuc tiU six"' execution issued thereon. 

days after thr 

bankruptcy of Reader {ot tht plairitifT .said, the aoplieation eamo 
act aside tUi- tmi lalo, a.- the bail slKinid in the first instance have 

had issued apjilied to ha\ I- an ernneretnr entered on the bail puce, 

agaiust bail, but witli i otl- to U- paid bj ibc bail. 



i*i;B CiiUi AM. The liail inav come at any lime, it 
they are not actually fi.xed when the principal became 
a bankrupt; but the bail must pay costs. 


' - - agdimt BrI'CE. 

moved for a rule uisi to enter an exoneretur 
on the l)Hil-picee, the defendant having been dis¬ 
charged under the Insolvent Debtors’ Act; he moved 
this in analogy to eases on tlie Alien Act, the bail 
being prevented by act of parliament from rendering 
the defendant. He referred to the act .5.S Geu. 3. 
c. 1 {> 12 ., whereby he contended that the proceedings in 
all other Courts were, in fact, stayed by the proceed¬ 
ings in the Insolvent Court, and that if any person 
thought proper to proceed, he could yi'b proceed 
uj>on the rect^ni/ance given in the Insolvent Court, 
and sue out execution thereon, and distribute the pro¬ 
duce e(jually amongst the credilur.-. 

Rule nisi, and afterwards, 

Rule absolute. 

(« • St’c (.’ftbca of BsUikruptc^, Ttddy 7lh cil. 311. 


Phillipson against Brohtsk. 

JpKJKK opposed justitication of bail in error, and 
contended that they ought to justify, not inerely 
ill double the sum in the condition of the bond, 
but in double the sum for which the judgment was 
entered up, winch exceeded half of the amount of the 
penalty. He referred to the statute, 3 Jac. 1. c. 8. and 
.3 Car. 1. c. 4.; and cited ‘2 Stra. 8‘2l ; I iVils. vltS. 


1814. 

15M June. 

If defriKlant be* 
discliargcd un¬ 
der ItMOlTCnt 
Art, the Court 
wiH order 
exoneretur on 

bail-]Mecc >/. 


18Ui. 


1 Xfav. 

Bail in error 
Khoiilil lx* for 
double ttie 5 urii 
for whirh jiiilir- 
mciit is filtered 
up. A,.. 


(h) 111 TM, 7tb rd. 11117, ii is said to be siiUicient iu K, 11. if the b.sil 
iustity ill double wliai U really due. 
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Baylby J. alter con^ideraliun, decided that the 
bail should be taken in double the sum lor wbick 
judgtnenl bad been entered up. 

- against Nicholls, Gmf . 

r . T . 57 fco,. 3. ° 

Thou(rh a writ J^SPINASSE obtained a rule to shew cause why 

lowed, yet if the execution issued in this cause should not be 

set aside for irregularity, with costs, on the ground of 

putin, it will its having issued after service of the rule for the nllow- 
be a nullity, „ , r i n 

though defend- aucc of a writ of ciTor. The rule for the allowance 

^*at^(^*^wrU been served on the 11th of June ; the motion was 

of morns a made, and the rule obtained on it on the l.Sth, the 
nullity (n). 

e.vecution having issued on the IQlh. The aHidavits in 
anstver to the rule were sworn on the l6'th, and stated 
that no bail in error had then been put in. it was ad¬ 
mitted thati4the action was one which requin-d bail in 
error, 

Curnri/, on .-hewing cause, in-isted that tin- mere ser- 
* vice of the rule for the allowanee of a wiil of error 
was not a stay of proceedings, unless bail in enorwas 
afterwards duly put in and perfected. 

Espinasse answered, that hi.- rule was obtained be¬ 
fore the time for putting in bail expired, and that it 
was with a stay of proceedings ; nor could the plaintitl 
in the action call upon the defendant to put in and 
perfect bail in error on a writ of error which he had 
himself treated as a nullity, by suing oat execution in 
despite of it; that it being part of the rule that pro¬ 
ceedings .should be stayed, all proceedings in the cause 
were suspended; and that it w uuld be time enough to 
put in bail in error when the rule was disposed of. 

Si;d i'Eh CtHiA.M. Tlie proceedings only of the 
« '/'itU, 7Ui «1. ]1!»7. ^ 
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plaintiff were stayed. It was the duty of the defen- 1817« 

dant to have gone on regularly, us he aflirms the writ 

of error to be valid. Where the aetion requires bail 

^ Nicholls, 

in error, the service of the rule is not sufHcient, anless Gent. 
bail is put in and perfeeted. If the aetion did not re¬ 
quire bail, it w(»u1d be otherwise. Bail here not having 
been put in, the writ of error is of no avail. 

Kule discharged. 

CJwiLLiM against Howes. ^^>7. 

3/icA. T. 

IK^SPINASSE moved for leave to justify one bail, xime granted 

^ and for two days’ time to add and justify another, 

on an affidavit that the bail was confined to his house, orpu*, 

. ... 1 , , . where one of 

and so ill as to be unable to attend, ibis was not the bail wu so 

denied by the other side ; but it was said that the 

eause was removed by /labeus corpus frofei the Mar- 

shalsca, in which case time was never given. Espinusse 

admitted that the practice had formerly been as stated, 

time having been refused in such a case by the whole 

Court, when Lord Kenj/on presided. But he suggested 

that an alteration had taken {dace in the practice in 

this respect, and Mr. Platt, the clerk of the papers, 

said it had been |p, and it was confirmed by Mr. 

Reader, as amicus curiie, and that the practiie had 

rmly been altered in respect to cases where the bail 

was prevented from attending through illness. 

Abbott J. acquiesced in this distinction, and 
granted the motion. 


Per CuRiA.M. 


Time allowed. 
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* 1808. 


Easter Term. 


iShawe against Johnston. 


Rule for 
iug prorcedings 
on Iwil-bond 
inay be obudn- 
ed the same 
day that the 
bail justified. 


Ji^IGLEY obtained n nile Ui stay proceedings t>n 
the bail-bond, upon payment of costs, on an 
affidavit of the bail having justified. The bail jus¬ 
tified on the morning of the 14th of Ma^, and tlie 
rule in question was obtained on the same day. 


Espinaisv shewed cause, and eoutendeil it was irre¬ 
gular, as the rule for the allowance of bail was not 
then served, which he contended to be ncccss.u’y, and 
that the bail should be perfected before the motion 
was made, and the rule for allowance should have 
been served. But, 

The Court held that the rule to stay prt>ceedings 
on the haiikbuiid might be obtainet^ the same day 
that the bail justified. 


1816 -. 


H. T. 50 Cfo. ;i. 


Nl nn against Rogers. 


Where bail are 
not put in >0 
time, tUeymust 
justify without 
exception; and 
if not justified, 
plaintiff tmf 
take an assign¬ 
ment of, and 
proceed upon, 
the bail-bond. 


JOSPIN A SSE, on In former day, had obtained a 
rule to shew cause why the proceedinsrs on the 
bail-bond should not be set asid% with co>ts, on the 
ground of irregularity. The irregularity contplaincd 
of was, that bail were put in on the <»tb of December, 
and no exception was entered until the 5th of January, 
at which time it was contended that the bail bad 


become absolute, not having been excepted to for 
twenty days. 


Catberd shewed for cause, that the writ was return¬ 
able the second return of Alichaelmus Term, and bail 
were not put in in time, nor until the 9th of December. 


Espinaae eoiileiided that llial lyadc no dill'ercnce. 
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as the bail were pul in for the very purpose of dis- IHIG. 
charging ihe bail-bond. Nchn 

agaimtt 

» RoOE«t. 

Bay LEY J. said, that where bail were not put in in 
time, the defendant must justify the bail. It was not 
sufficient that they were put in; for though not ex¬ 
cepted to, they were bound to justify. 


Kelly, Assignee of the Sheriff'^against Wrother. 


L 


AfVES obtained a rule to shew cause why the 
assignment of the bail-bond in this cause should 


not be set aside, with costs, for irregularity. 


The Attorney-General and Espinasse, contra, ob¬ 
jected that the affidavits were wrong entitled, and 
that they should have been entitled in ^he original 
cause, and 4 Term Rep. was cileuT Lawes, in 
support of the rule, contended that they might be 
entitled cither way ; and 


The C'ourt were of llxiit opinion; but it after¬ 
wards appeared that the dv^ndant’s attorney had 
given his notice of bail, as put in before Mr. Justice 
Grose, whereas ihjjy were put in before Mr. Justice 
Le Blanc, and the Court held that this was a fatal 
irregularity. 


ASdarits in 
mpport of rule 
to set aside pro. 
ceedinps by as¬ 
signee of bail- 
bond, may lie 
entitled in ac¬ 
tion on bail- 
bond, or in the 
original 
cause (<T;. 
Notice giren of 
bail, as put in 
lie fore one 
judge, when in 
fact UH*y were 
put ill lAifore 
anbtber, is ir¬ 
regular, and 
the Court wilt 
not stay the 
IMToceedings on 
the bsul-bond. 


Pek Cl'Ria.m. 


Rule discharged. 


(e) m/, rth cd. 3-26. .'ilS. 


Rex against Salter, and others. 

I'M .epril. 

^^AMPUELL moved, that the sum for whieh the After the de- 
recuguizanccs of the defendants and their bail f*®***"^ 

- been admitted 

had been taken, upon their obtaining a certiorari, «» bail on a 

u « .« ..a criminal 

tUe Court trill oot, on afidarit of ag^ratinjf facts^ increase tbe bail. 



no 
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1815. 

Rex 

agaiiut 

SaitEE^ 

and others. 


1814. 

29/A Jan. 

K motion to 
bail a defend¬ 
ant for an as¬ 
sault must be 
made before a 
jud^ at rliam 
l>ers. 


1813. 

26/A June, 

Prisoner 
brought up on 
a charge of 
horse-itealing 
admitted to 
bail (a). 


might be increased, on the ground that the facts 
against them appeared on his affidavit to be of more 
importance and enormity than had appeared to the 
Court when thej' granted the rule for the allowance of 
bail. The charge against the defendants was for con¬ 
spiring to defraud the prosecutor and other mer¬ 
chants in the city. 

Lord ELi.KNRonouoii C. J. said that this had 
never been done before, and that the bail having been 
once taken, it could not now be taken in an addi¬ 
tional sum. 

Bayi.ey .1. doubled how the defendants, having 
been once arrested, could be arrested again, which in 
fact must be done to compel them to give additional 
bail 

Application refused. 


The King against 


W-^ LFORD mo\ed*lo bail a defendant for an 
assault. 


Pf.k Cup.iam. That is an eppliention which 
should be made before a judge at eh.iinbers. 

Aloiion rcliised. 


The Kino against 


JpUhljER moved that a prisoner b 
habeas corpus should be discharged 


(o) The Court, in tlir cxcrrisc of tueir diftcrrtion, will not in g«n«nl 
bail in caacs of felony; and wherr a prisoner haa liern commith‘d for 
felony, and »:i bi-ing brrnight up by a hohms corpus the warrant appears 
(Irfcrtire, tbi* Court will, if llirre apprara ou the (leputitiouk to be a tub- 
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Abbott, contra. The charge is for horse-steal¬ 
ing. Doubts however arose as to the property of the 
horse, and it appeared that the defendant had only 
taken it to ride a short distance, and then turned it 
loose. The notice of bail was also objected to: but 
as the defendant was in custody the objection was 
waived. 

The defendant was then bailed, himself in 100/. and 
four sureties in £5/. each. 


Ktiintial rbiirf(r, rrrominit him, notwithstanding the defect. 1 A. and .ftU. 
574,5. The rules respecting the bailing an hnhtaf enrpu* will lie found 
detailed and explained in 1 Chitty on Crim. Law. 129. 


Ill 

1813. 
The Kinu 

aiaiiul 
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l.f Fth . 

Tl>e statiite 
does not autho- 
riic the Court 
to receive affi¬ 
davits to ex¬ 
plain tlie con¬ 
duct of, and 
circumstances 
under which, a 
person was 
committed by 
commissioners 
of bankrupt for 
not satisfacto¬ 
rily answering 
questions put 
to him touching 
a bankrupt's 
estate and ef¬ 
fects. 


In the Matter o/'J ohn James. 

person was brought up by habeas corpus from 
his Majesty’s gaol of Sengate, having been 
committed thereto on a warrant of commissioners of 
bankrupt, for not having satisfactorily answered cer¬ 
tain questions when tinder examination ns a witne.s-> 
by the commissioners, touching certain bills of lading 
alleged to be part of the estate and elTecls of the bank¬ 
rupt. On the return to tlie habeas corpus the commis¬ 
sioners’ warrant was set out, in which the questions 
propounded to, and the answers given by the prisoner, 
were set forth in detail. One of the tjuestions now 
raised was, whether, under the late act of parlia¬ 
ment. the prisoner was at liberty to explain, by atli- 
davit- in this Court, in order to his discharge, the 
answers he had given to the (piestions administered to 
him by the commissioners. The other point raised 
was, whether, supposing such aftidavits not to be ad¬ 
missible, the answers of the prisoner, ‘as disclosed 
upon the return, were not sufficient to induce the 
Court, in the exercise of its discretion, to discharge 
him. 

Curnood was heard for the prisoner, and U ible for 
the assignees. 

Aubott C. .1. I have ited with considerable at¬ 
tention the quc.stiuns and answers set forth in the eom- 
inissioners’warrant, iti order to satisfy myself, if pos- 
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niblf, lhat the pristoncr hits saliti’acUtrily aiiswdKd the 
inti'rrugatorics. it appears to iii(> that lie has not, and 
that the commissioners »crc well nrarrurited in say* 
ing that they were not satisfied with the answers, and 
consequently the prisoner must be nananded. The 
prisoner may, if he pleases, satisfy the commissioners 
by other evidence, that there is no ground for the sup¬ 
position of fraud imputed to him in the questions. 
It will be competent for him to produce such evidence 
before the commissioners, but we have no power to 
make such enquiries ; and as it seems to me that the 
|»risoncr’s 4inswers could not be satisfactory to the 
minds of reasonable men accpiaijited with business, 
he is not entitled to be discharged by us. 

Bayley J. The answers given by the prisoner to 
the questions put to him, are by no menn* satisfac¬ 
tory, and therefore he was properly committed. He 
may apply to the commissioners, or lie may ptflilion 
'the Lord Chancellor, in order that he may be again 
allowed tt) give more satisfactory answers than those 
he appears to have given. The late act of parliament 
does not apply in this case, so as to let in a statement 
by affidavit, for the purpose of e.xpiainiug the pri¬ 
soner’s conduct. It only authorize', the Court to en- 

to ' ^ ^ ^ 

quire into the truth of the facts stated on the face ot' 
the return to the habeas corpus. All that the act of 
parliament enables us to do is to enquire whether, in 
point of fact, there was such an e.vamination as the 
return states, and whether such and such questions 
were put, and such and such answers given. The act 
does not, in a case like this, authorize tlie Court to en¬ 
quire into all the circumstanci '. of the defendant’s con¬ 
duct by affidavit. 

Holkoyd J. 1 am of opinion that the prisoner 
must be remanded, for the reasons slated by the com- 

VOL. II. 
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JoffM Janh. 
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inissionrrs in tlu'ir warrant; and I alsi* think that lli« 
ff, late net of parliament dtws not np(>ly to this ease. 

John 

Best .!• The application for a habeas corpus was 
made to me ul chambers, on a suggestion, that the 
prisoner was in a state of iiituxication wlien he was 
examined by the commissioners, and that that fact 
could be .satisfactorily demonstrated bv aftidavits. 
Luder the oircunistiinccs represented tome, 1 certainly 
thought that it was a fit case in which to grant the 
habeas carpus, in order that the cummissioners in^ht 
have an opportunity of falsifying the fact, if it was not 
true. I am. however, uow convincetl, that the act of 
parliainciil brought in by my brother (Jns/ow d{>eR not 
apply to this ease, and that it i.-; nf>t eompeU-nt fur us 
to allow the prodiuTion of aflidnvits evpianatorv of 
what look place before the eoinmissiuucrs. It appears 
to me, that upon lljc auswers uiven by the prisoner, 
the eommi.ssioners were well warranted in eommitting 
Itiin, and therefore that he ought to b<'remanded, lie 
will have an opportimitv hercaltcr of exnlaining, if he 
can, to the cummissioiKT^, tlu’ eirctuuslaiices uudur 
which the bills of lacing were destroved. 

I be prisoner wa*. remanded. 


isgo. 




PitiE.sT against Mienrs. 


Thss).orirfl.;.v- nTlHl.^ WHS a rule, callinc on the nlaintitf to shew 

me ipviecl upon A '■ • 

goods in pos- causc w’bv H M-cond execution, under a //. fa, 

fendant,"who*^ against the defendartt’s goods, should not be set aside, 

ni'pu"prid‘‘Jvor ground that the phiintirs debt had been satis- 

the proevris to lied by a fornuT execution. 'I’he f.aets were these ;_ 

the aAsi^zKM «>, iiri I /. • ys 

oiithrir Hahn VVDcn tho first//. fa* was executed^ lh«^ bhertfi levied 
dcfcmia™i »f- surn of ; but linding that the defendant wiis 
bankrujrt, he paid over the money to his 

banWnipt, s.iid ol.totmnc hi* certifirate, but not pnyinir 15*. in the pound (and Mwrrforr 

'**1' • ■' ‘ c*ic«Ur>D Usiud for Uic houic debt; sml Urld, 

that the lath r * xccution wa* regular, without Uic timt writ having hi eu n-turnrd. 
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assignees, and iLe writ fell tu Uie gruuiid. SHice then 
till* defendant had again heeoine bankrupt, and had 
obtained ili^ certificate; but it did not appear that he 
had paid I5s. in the pound, ai> required by 5 Geo.2’ 
c. SO. s. y. so as to discharge his future elfects. After 
the certificate, the plaiiitifi' sued out a fresh execution, 
and that execution, it was the object of the present 
motion to set aside. 

Hlackburne now shewed cause, atid contended that 
the second execution was regular, referring to Cover- 
ley V. Merley (a), where it was held, that in an action 
against a bankrupt, who has obtained his certificate 
under a second commission, the certificate is no bar, 
unless it appears aitirmatively that his estate has pro¬ 
duced 15s. ill the pound; and evidence that it will 
probably produce so much is nut suHicieiit. 

Parke, in support of tlu- rule, insisted that the 
second execution was irregular, and ought not to 
have issued until the sherilf had made a reluru to the 
first writ, and that in all events tin- second writ should 
have been special. The sherHl’ having made no re¬ 
turn to the first writ, the regular course would have 
been to move for a set. fa. against the defemlant, to 
shew cause why a second exectition should not issue 
upon that writ. The sheritV should either have returned 
nulla bund to the first writ, or a special return of./?. 
J'eci, and that he had paid over the proceeds to the 
assignees ; and then the Court might have awarded a 
second execution. 

Peb CuKiAM. I'lie second e.xecution is perfectly 
regular, because the first writ was wholly inelfectiial, 
inasmuch as the levy was upim the property of thi" 
assignees, to w hom the proceeds were paid over by the 


18 « 0 . 
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agfOiul 
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1820. 


Priest 

a/fm'mt 

Masts.^' 


sheriff. The second writ, therefore, need not. be special, 
for in effect the sheriff took nothing under the first. It 
is not sbevrn by the defendant that the shcrifi' look any 
thing under the second execution, which was privi¬ 
leged by the certificate under the second commission. 
Supposing the sheriff bad returned to the first writ, 
that he had levied, as between the plaintiff and the 
assignees under the first commission, that would have 
been no objection to the second execution. But in 
fact the question here does not aiise, as between the 
sheriff and the defendant, and the return to the first 
writ is quite immaterial. The defendant must shew 
that the first writ has been operative, before he can 
complain of the second. The sherifl' could not pro¬ 
perly return /f. /ecf tti the first writ, because in legal 
effect, he took the goods from tin- assignees of the 
bankrupt. 

Rule discharged. 
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BARON AND FEME. 


Harttord against Mattingly. 

^iASEItEE moved to enter up judgment against 
husband and wife, on a warrant of attorney given 
by the woman dum sola, and cited 1 Slioteer’s Rep. 91. 

Damimeu J. said that he could sec no reason against 
its being done, and therefore granted the rule. 

Rule granted. 


,'rt) St-i' Ti Ul, 7tli cd. 5/0. n. !k\. 


Glover against Proprietors of Dri'ry Lane. 

DD y moved to set aside an inquisition, for mis* 
direction of the under-sherid'. This was an action 
h)r the wages of the plaintiff’s wife, due from the pro- 
prietorsof thetheatre. Wages to theainountof lOO/.had 
been paid to Mrs. Glover, after notice from the plaintiff 
not to pay to her. The under-sheriff directed the jury, 
that the wife having the care of the plaintiff*s children, 
and maintaining them, and living separately from her 
husband, she might be treated as the agent of her 
husband. The verdict was one farthing damages. 
[Lord Ellenuorouoh C. J. Were the wages before 
the notice paid under any authority from the hus¬ 
band .Q Taddj^. None appeared. [Lord Ellenbo- 
imuciH C. .1. Did the husband contribute to the 
inainteininee of the children r] Taddp. Nothing very 


H.T.bk Geo. 3. 

Judgment at* 
low^ to be en- 
terednp against 
husband and 
wifeon warrant 
of attorney 
given by /nn>- 
dum wla - a). 


ISIS. 


3/ay. 

Though wife 
lire separate 
from her hus¬ 
band, and sup¬ 
port her chiU 
dren, and earn 
salary for her 
services, yet 
the party owing 
it cannot pay 
tier after notice 
not to do so ; 
and if he do, 
the husband 
may ^ue him 
for the salary. 
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BARON AND FEME. 

distinct uppcaml on that ground. [Lord Ellen- 
BORoccH C. .1. The wife was the meritorious cause 
of debt.] 

Rule Nisi. 

On Wednesday, lOth June, Pollock F. slicwed calisc, 
and the rule was made absolute. The Coe rt holding 
that the husband was undoubtedly eiilitlcd to the 
wife’s eaniings; and the payment having been made 
after notice not to pay, was inoperative. 

Holroyd J. referred to Buckley v. Collier, 1 Salk. 
114. 



ISll.LS OK EXCHANGE, AND 
NO'l'fiS. 


Marryat against Winkfield. 


1320 . 
\2th Feb. 


B URMESTER had moved to make a rule abso¬ 
lute, upon aHidavit of service, for referring it to 
the Master to compute principal and interest upon a 
bill of exchange, authorizing the defendant to sign 
final judgment, and execution thereon, without a writ 
of incjuir 3 -; where 

Chith/ said he was instructed now to move to set 
aside tlie judirmcnt, on the ground of irregulariu'; the 
irregularity being, tliat the declaration was delivered 


It u no cftUK 
agaiMt a rule 
fur renirring a 
bill of excliange 
to tike Miutcr 
to comimtc, to 
!.hrw that the 
judoiaent sign¬ 
ed was irregu¬ 
lar; such irre- 
pularity must 
hr the subject 
of a counter 
motion, tos«-t 
aside the judg¬ 
ment » . 


with notice to plead in eight days, the judgment being 
in fact signed at the expiration of four dav’s. 


Holroyd J. said, that /li/r/rtcsfer's rule would be ab¬ 
solute as a matter of course, and that the ubjectiua to 
judgment was not now available in shewing cause 
against the rule, but must be made the subject of a 
counter motion. A rule tlierefore might be taken to 
shew cause at Cliuiiibers, w lty the judgment should not 
be set aside; uud in the mean time Bunue$ter\ rule 
might be enlarged until that motion was di.-<posed of. 


Chittif accordingly took a rule nisi, for setting aside 
the judgment. 


(<f) See \ Taunt. -187. 7tH eiK r>yi. 
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ISKi. 

h/A 1/ff'/. 

A |>srl,v is lialiU' 
on a jinniii'- 
son" ni'lo iiiadi’ 
in tin- 11.11110 of 
tbo firm ill 
whiob ho hail 
l>ecn a part nor, 
though it w.is 
drawn after the 
dissolution of 
the part norship, 
he having siif- 
ferod his namr 
to rontinuv 
in the firm, and 
although plain- 
tiif know the 
farts at the 
time ho took 
tbo note. 


Hrown againat Leonard a-nd Bush. 

^CARI.LTT moved lo set aside a verdict for the 
plaintiff. The action was brought on a promis¬ 
sory note, according lo the direction of’ the Lord 
Chancellor. Spring, Leonard, and Ihish were partners. 
Bmh, the defendant, before plaintiff became the hold¬ 
er of the note, informed him that he had ceased lt» be 
a partner with Leonard and Spring, but that bis name 
was to continue tor a certain lime. The f|iieslion was 
whether Brotrn tlu* plaintifl', having this private notice 
of the dissolution of partnership as to the defendant, 
Bush, was bound by such knowledge. Broun the 
plaintilf wa- the |»ayee, and the notes were drawn by 
Spring in the name of the partnership of Spring, Bush, 
and LfonarJ. Bush was out of the p.irtnership wIk'ii 
these ni’les were drawn, Inil hi' name wa;. to con¬ 
tinue until a future day. 

.1. notwiihslanding tin knowledge 

of the dis'olution of the partnership, Iviu w that Bush's 
name was to l>e continued, and that he was ihi.-rcfore 
responsible; and of course he relied on that responsi¬ 
bility. 

Annorr .1. I am of the .same opifiion ; he must lie 
taken to have relied upon that responsibility which 
Bush hini-self had stated to him. 

Loud ELLi.NBoitocoH C. J. Jiufh snid he would 
lake care that money should be ready tor ibt notes, 
and so took a direct responsibility. 


Kule refused. 
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Wright and others ^ against Pulham. 


1816. 

9MA'w. 


JiOPPlNG moved to set aside a verdict for the 
defendant in an action tried before Loro Ellen* 
BOROUGH C. J. at Guildhall. The action was 
brought on a bill of exchange. The partnership was 
dissolved after the bill was dated, but before it was in 
fact drawn and accepted. One question was whether, 
after the dissolution, the other partners could be affect¬ 
ed; and the other, whether the notice in the Gazette 


A bill drswB 
and accepted 
after the dlaao- 
Indon of uart- 
iienhip,thoagk 
dated before, 
does not bind 
the other part¬ 
ner. Notice of 
the disaoiation 
in the Gazette 
is notice to all 
the world. 


was sufficient against the defendant, who, it did not ap¬ 
pear had had actual notice of the dissolution. 


The Cou rt held that the verdict was correct. 

Hule refused. 


Walton against Hastings. 

JfEia rs moved to set aside a nonsuit. The de¬ 
fendant was the acceptor. The date was altered. 
The acceptor suggested the alteration to the son of 
the payee who presented it for acceptance, and he al¬ 
tered it in the presence of the acceptor, who accepted 
it afterwards. 


181G. 


6M Afaj/, 

A bill of ex¬ 
change, altered 
in the date by 
the son of the 
payee, at the 
suggestion of 
the acceptor, 
who afterwa^ 
accepted it, is 
unavailable (a;. 


Lord Ellk.nuukouuh C. .1. Can you let a stamp 
go on from time to time till it .shall find a good bill 
that it can fit.' It was a good bill at the time, and 
available; and if the parties change their intention it 
makes a new hill and should have a new stamp, parti¬ 
cularly if done without the consent of the parties. 


(«i) Sec this case at Nisi Prius, 4 Cmnpb. 22.1. 1 Siark. 215. CMlv 
on Kills, (>(h ed. 104. n. /. 
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1816. Bayi-by J. At all events, the bill in iu uriginal 
shape was biadiog »n Uie drawer. 

(iAtrijros. Abbott J. It was binding on the draw«T; and H 
so, you would make it binding on one |MuTy. and not 
on the other. 

Efpinassc. Jr would make no difference to the re¬ 
venue, for the commissioners would allow the stamp. 

Lord Ellenbobouch C. J. That can make no 
difference as to the validity of the bill. 

Rub' n fusetl. 


1813. 
26M .Tan. 


JoHSsos asainsf Garnf.tt. 


Bill sltcnd in 
date after ac- 
reptsnee, but 
before it was 
put into inrior- 
•M’s hands, 
heU good. 


JpARKE, for llie dcfeiuianl, moved UJtnier a not>- 
suit in at) acUoii on a!>i!l of exciiautr)' uhich had 
been altered jiyter dr.iw rt and acc< i>ted. in the dale, from 
8Ut to 2Stb June, 


Le Ula.nc J. as it altered upon a suli-«-(|uent 
reason and fur a subsequent purpose ' 


Parke. It was. At the trial I oited Calvert v. Ro. 
herts, 3 Camp. 343; and Mr. Scarlett cited Pepton\. 
Winter, 1 Taunt. 420. 


Ellenbouul'ch C. j. I left it to thejiiry, whether 
upon the evidence they did not think that the acceptor 
was the creature of defendant, ttud defendant altered it 
as agent of acceptor; and jury so found. 

Parke. My objection proceeds on the stamp laws ; 
and even Garnett himself, il acceptor, though he 
might alter if befort^ acceptance, yet could not alter it 
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after, and Garneit, at Gibb*a agent, could not do more, 
than 0$bb himself; and Gibb a» acceptor could not, 
after acceptance, alter it. 


18«a 


JOBHMN 

mgmbmt 

GAancrr. 


Le Blanc J. You mean to say, that the accep¬ 
tor may alter the bill before acceptance, but cannot 
after. 


EhhBNaonovaH C. J. The hill had not been 
handed over to Johnson before alteration, had not been 
in his hands. Defendant asked Johnson's leave to al¬ 
ter the bill. I left it to the jury as a thing in fieri. 
The acceptor gave, according to the finding of the 
jury, authority to drawer to alter it as he liked, and at 
that time* it was not negotiated. 


Bayley J. It never got into Johnsons hands, be* 
fore it was altered. 


Le Blanc J. Whilst the parties wer«j,all together, 
and before bill completed, they agreed it should be 
altered from Hth to '28lh. 


Ellenbosottgh C. j. 
done. 


The art still was to be 
Rule refused. 


IP 15. 

•Tohnsun against (^bb. - 

f-'attrr Term. 

fpOPPISG moved for a new trial. Plaintiff non- Thouith bin 
suited action against acceptor by indorsee, drawn Sl-Hwcr 
by Garnett upon Gibb, 28th June, 1814, sixty days „f 

after date; brother of Johnson had cKoini on Garnett, tin* piaimiir the 
for which Garnett gave this bill, carried to Gibb for ac- IritXmtThe ac¬ 
ceptance; after accepted, altered from 8th June to |!I,V 
2Hth, without knowledge of Gibb ; Johnson present **- 

" tcratiun made 

the bill payable 20 days later; yet, semhie, the acceptor in liable, where it appears to be an 
accommodation-bill, and acceptor would accept any bill drawn by the drawer, and there¬ 
fore stronft presumptive evideneo that the drawer wa-s siiffictently thr agent I'f the acceptor 
to have authority to make this alteration. 
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when altered; difference of interest paid by 
It was an accommodation bill; and contended, that 
Garnett's action, and some evidence that Gibb indem¬ 
nified by Garnett, but disproved. 

Ellbnbokoi'uh C. J. I left it to the jury to find 
for defendant, unless they tboug'ht that there was a 
general authority front Gibb to Garnett to draw upon 
hint, and that Gibb would accept any bill. 

Rule nisi for new trial, on payment of costs. 

On 3l8t May, tbg rule was made absolute. 


181 A. 

JOUNSOS 

mgmia* 

Giu. 


18)4. 
27M Jmu 


Henry against Lee. 


A witness on 
the tria) of a 
cause mav re- 
fresli liU me¬ 
mory from a 
document, 
tliotur)) not 
written bf him¬ 
self. 

Presentment of 
a bill out of the 
usual hours is 
sufficient, pro¬ 
vided some- 


yOPP/AG moved, on behalf of the defendant, for 
a rule to shew cause why a new trial should not 
be had, under the following eircumstatiecs. The pluiii- 
tiff was a je#elJer at Liverpool, and the indorsee i>f a 
bill of e.vchangc, drawn and indorsed by the defendant, 
and accepted, payable at a banker’s, lAtndon. The de¬ 
fendant pleaded the general issue and bankruptcy, and 
a verdict was found for the plaintiff. 


At the lime of the trial, a material witness said he 


body be at the 
place, and also 

sees the bill, or rccolleei a fact; but having looked at a paper 

swcr.otherwiM! which be hiiiiself had not written, he said that he dis- 
not • ff). 

tinctly recollected the circumstances,* though he had 


before said that he did not know whether he should 


recollect the circumstances after looking at the paper; 
and Topping contended, that this was neither suilicicnt^ 
nor the best evidence. 


Lord Ellenboruugh C. J. It is sufficient if a 
man can positive!}’ swear that be recollected the fact, 


(a) See HmTtKti v. Wouthotk, I Start. 475 i CkUty on Bills, W7, 6tb 
e,l. .S. 1*. 
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though he had totally forgotten the circumstance be* 1814. 
fore he came into Court; and if upon looking at any 
document he can so far refresh his memory as to recol- 
lect a circumstance, it is sufficient; and it makes no 
diflerence, that the memorandum was written by him¬ 
self, for it is not the memorandum that is the evidence, 
but the recollection of the witness. 

Topping now' made another ground of objection, 
namely, that the bill of exchange was presented after 
usual hours. 

Lord Li.LENBORorGH C. J. It is not in general 
sufficient, and it will not do if nobody is there to re¬ 
ceive ; but if somebody is there, and the person present¬ 
ing the bill gets an answer, which 1 understand was 
the case hcr<^ it is sutbeient. 

Bay LEY J. If it is presented after the^sual hours, 
it is at the peril of the person presenting it; for if no¬ 
body is there, it will not do ; but if there is, then it is 
immaterial at what time it is presented. 

Rule refused. 


Pole against Ford. 

fiHlTl 'Y moved to enter satisfaction on a judg¬ 
ment against the drawer of a bill of exchange, or 
that plaintiff might be prohibited from issuing execu¬ 
tion on such judgment. The plaintiff had proceeded 
on the same bill against the acceptor and drawer, and 
had obtained judgment against each, and sued out a 
jfi. fa. against the acceptor, and took his goods in exe¬ 
cution, which he afterwards abandoned, and gave time 
to acceptor, by receiving from him another security to 
to pay at a future time. He contended, that this dis¬ 
charged the drawer, and was a satisfaction as to the bill. 


IKHI. 

T,th .V r. 

Tlio <lra‘.v. r of 
a hill is mil dis- 
chnixrd, 
thou(r>> tt S./a. 
sued out 
against the Re¬ 
ceptor on the 
same hill lie 
waived. 
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1816. 

Polk 

mgmmsi 

font*. 


Abbott J. t-xpresscid couMdvrablc doubt of iki»>. 
and liesiuiingly granted rule nisi. Tin; ruU* wa* en¬ 
larged till next Te«u, wbeu Hairlett hlirwed caute 
against the rule in the next Term, ami tlie (!<nirt de¬ 
termined, that the withdrawing Uie against the 

acceptor, did not discharge the drawer, and that the 
rule, that giving indulgence to an acceptor without 
the consent of the drawe r discharges such drawer, does 
not apply after judgment. 


1817. 

16tA Jm. 

Debt tics on a 
bill of exchange 
payable to the 
drawer’s own 
order at the 
suit of the first 
indorsee 
against such 
drawer. 


STR.\TTO>i*lff "rt/M aY H I LL . 

Jj^^ERElVETHER moved for a rule w/st in arrest 
of judgment. The declaration was in debt; the 
first three counts were for rent. The two next counts 
on bills of exchange, and the money counts. The bills 
were drawn by the deiendant, payable to his own or¬ 
der, and indorsed by him to the plaintitf. He objected, 
that debt would not lie against the maker by the in- 
dors6fcof a bill, and that there was a general verdict on 
all tlie counts. Per Lord Eidon, Bishoji\. Toz/wg,‘J 
Bos. and Pui. Tf, and the eases there citi cl. 

Knle 


Taunton and Chitty, contra, obtained a rub- nisi to 
amend the postea, and enter a verdict only on the first 
three counts, and that both rules should be brought on 
together. 

On 27th November, Taunton and Ciutty declined 
availing themselves for the present of their cross rule, 
and answered the objection raised by Mereuether, con - 
tending that debt w'luld lie by the payee against the 
maker of a bill of exchange, and that the plaiatiif iu 
this suit being the first indorsee of a hill payable 
to the maker’s own order, was the saiuc as payee|; 
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le? 


nnd they commented on fiithop v. Tourjf, and relied 
on the cns<> in Skinner there mentioned. 

Tiif ('uukT thought tiic plaintifT here was to be 
taken as the payee, and accordingly, Merereether’s 
Rule was discharged, with costs. 


1817. 

9mAn«N 

agmhu! 

fkLi.. 


W-RLKY against S.tUNDERS. 


26 th .Aon. 

1817. 


yr.4 DDV moved to set aside a nonsuit, stating that 
the action was hrou^t on a bill of exchange, 
drawn the I.‘ilh jV«y, by one Starke on the d<‘fendaiit, 
at four months after date. The defendant accepted it, 
and Starke indorsed it. The defence set up at the 
trial was, that there was a deed of dissolution of part¬ 
nership between Saunders and Starke, daU^d before the 
bill was drawn. That the accounts betweeii Saunders 
and Starke were in progress, but not settled. Bv a 
certain deed Starke was to pay the debts, and receive 
the credits, and a balanee was to be struck by u cer¬ 
tain linn'. The bill liad been in Price the bSoker's 
hands, when due; but wa< dishonored and returned to 
Sltirkt’, who indorsed it over after it was due. On 
these cireu 111 stances l.ouD Lli.kn uoRovr.u .1. 
tliouglil this was a good defence. 


A bill furrn for 
a nippoiird ba. 
lanrc of 
acruimts, to l>e 
hereaftrr »et- 
tlfi] oil B diiy 
appointed, and 
wlitrh hill was 
dishonoured by 
the acceptor 
; the defendant) 
and after it wa.i 
doc inilorseil 
by the drawer 
to the plaintitf, 
the relative 
situation of 
debtor and cre¬ 
ditor not iH'ing 
created lie- 
tween the 
drawer and ac- 
reptor, the 
plaintiff cannot 
maintain an 
action on it as 
inJors«*e. 


JWt///contended, that the rule that a party taking e 
bill after it is due holds it subject to the same objec¬ 
tions that would have affected it in the hands of the 
indorser, went loo far, and did not govern this case. It 
was first ruled in Itiou n v. Davis, .3 T. R. 80. and the 
cases there cited in notes; Charles v. Mursden, 1 
Taunf. 224. that it was incumbent on the defendant to 
impeach the consideration of the bill, which he had 
not done. Saunders accepted the bill, because he 
knew that on a settlement of the accounts between 
him and Starke, such a sum would be due from him. 
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Bay LET J. There is no jirovision in the dce<l i»f 
dissolution as to the bills drawn in/fr te. Charie» v. 
Mnnden was on a demurrer, and therefore there was 
no evidence ; here it could be, and was shewn. 


Lobd ELLKNBOKOtxai C. .1. rend the note.s the 
evidence: 6rst, the hand-wTiiing; secondly, that the 
bill was given <»n the partnership account. The evi¬ 
dence for the defendant was, tliat there was no in¬ 
dorsement when the bill was rtdurned dishonourt*d to 
the drawer. That a balance was struck on 7th Juuf, 
and that Starke was heard to say, that he w as not to 
proceed for this bill. 


Lord Ellenbokodgh C. J. I rertainly took it that 
the bill was for an unliquidated acroiint; that there 
was a day fixed for the liquidation, which was the 7th 
June; and that day not beinu; come when the bill was 
drawn, there was no n.-Iative situation of debtor and 
creditor. 

contended, that tlie Court could not extend 
the presumption upon the bill being ovrril.u farther 
than it has been curried already. 

Lord Ellbnbokoi oii C. .1. That in a different 
questioti. The case does not proci^ed on that ground 
at all. 

Kule tiisi. 


1817. 

zsrrf Jan. Wigan against Fowler and another. 

A RLETT.moved to enter a nonsuit. The action 

4 Gto , a , giTiDfr 

protection to was brought on a bill of exchange. The statute 

England d. directs that not mure than six persons in 

partnership togelher^should take up promissory ootes, 

prevent n»er- unless dated for six months, 
chants is- 

•uiug billi short of six months date, thouc^b there be more thxn six paitners in their fina, 
if really not baukers, and only done for the purpose of their commerce. 



BILLS OF EXCHANGE, AND NOTES. 

Lord Ellenooroogh C. J. My impression at the 
time was, Uiat the statute was only intended to apply 
to bankers, and to restrain their number, and not to 
apply to transactions in the ordinary course of corn* 
merce. 

Bayley J. Who is the plaintiiT? 

Scarlett. The party who discounted the bill. 

Bayley j. Does it |ippear on the bill how many 
partners there are ? The statute seems to be only pru> 
hibitory. 

Lord Ellenborouoh' C. J. If this is the con. 
struction of the statute, it would enable any secret 
party in a firm who gave a bill, where there are more 
than seven partnos, to defeat it, which would be a 
most dangerous doctrine. 

Abbott J. Does the statute make the bill voifL 

Scarlett. No. 


Bayley J. Then it is only penal against those 
who knew the fact. 


Rule refused. 
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WjOAir 
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13M Fti. 

A ctrtkrari ■will 
Dot be granted 
to n'mnvc an 
indictment 
ajrainst aereral 
defendant* 
charged aritb a 
misdemeanor, 
unless they all 
concur in the 
application ; 
and it tttTiu that 
a consent by 
counsel is not 
snfficient, un¬ 
less supported 
by an affidarit 
of the consent. 
The Court will 
remove !in in¬ 
dictment for a 
misdemeanour 
from Lnnca- 
ihirt to Ynrh- 
thire, if there is 
any reasonable 
rause of suspi¬ 
cion or appre¬ 
hension that 
justice will not 
be impartiaDy 
administered in 
the funner 
county. 


Thk King again.sf Hkniiv IIuw, and others. 

fTlHlS was an indictment found by the grand jury^ 
at the last assizes for the county of Ijancaster, 
against Henri/ Hunt and nine other defendants, charg¬ 
ing them with a conspiracy to disturb the peace, 8cc. 
ancf in pursuance of that conspiracy, causing a multi¬ 
tude of persons to assemble at Manchester, on the Ifith 
of August last, with seditious and inflammatory flags, 
&c. and thereby disturbing the peace, &c. On a for¬ 
mer day the defendant Hunt, in persfun, obtained a 
rule to shew cause why a writ of certiorari should not 
issne, directed to the Justices of Ch/er and Terminer, 
ai)d,(Jjicncral Gaol Delivery in and for the county pala¬ 
tine of Lancaster, commanding them toremove into 
this court an indictment against Henri/ Hunt ami 
nine others, upon all the defendants const iiiing to pro¬ 
ceed to trial at the next sissizes, to be held for the 

couutv of lorA-, or such other '•ountv e.s ihc (*ourl 
• * *. 

shall please to direct; pleading iminediaU h and tak¬ 
ing short notice of trial at such next assi/.cs ; catering 
into fresh recognizances to appear at their trial as be¬ 
fore ; the pro.secutor having liberty to give notice ol' 
trial at such next assizes. The alhdavit upon which 
this rule was obtained, suggested, that the defendants 
could not have a fair and impartial trial in the county 
of Lancaster, as the deponent < Henri/ Hunt, who made 
the aflidavit) verily believed, by reason of the preju¬ 
dices which prevailed in, and in the neighbourhood of 
Manchester, against the defendants, in con8c<|uetiee 
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of the transactions in that town «>r the Ifith of August 
last. 

The Attorney General and the Solicitor General, for 
the crown, now shewed cause against the above men¬ 
tioned rule; and in the first instance, objected, that 
the application ^as founded upon the afiidavit of one 
defendant only, and there was no evidence before 
the Coart that the other defendants concurred in the 
motion. 

Chitty for the other defendants alluded to, interposed, 
and said, that he was noa^ instructed to consent on be¬ 
half of those persons, to any terms that the Court 
should impose, in order to give effect to the applica¬ 
tion for the certiorari, and the removal the indict¬ 
ment into Yorkshire. 

The Court said, that the consent of counsel in this 
instance might not probably be binding upon a^^.|he 
defendants; and as there was no attorney upon the re¬ 
cord for the defendants, the Court must require some 
evidence that all the defendants were bond fide consent- 
lag to the application, and really meant to be bound 
by such rule, as the Court might think proper to pro¬ 
nounce. 

In consequence of this requisition, lime was given 
for the production of additional ailiduvits for the 
satisfaction of the Court, and accordingly the ath- 
davits of Henry Hunt, Charles Pearson, and IVilliam 
TJunn, were produced, from which it appeared that 
all the defendants had originally instructed and re¬ 
tained Mr. Pearson to act as their attorney, when this 
indictment was found by the grand jury, by putting 
in bail on their behalf, and preparing their defence, 
when thehr trial should come on ; and that he was 

K 


1820 . 

The Kino 

tlEKRT Hunt 
and othtn. 
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tf»rf othrrs. 


now instrnctrd to uunseut to such rule ns the Court 
might he pleased to pronounce, in order to carry this 
application into effect; that the other deponent, 

Dunn, had, since this rule was granted, seen nil the 
other defendants except one, and had procured their 
several written consents to this application; and that 
with respect to the other defendant, who was now a 
prisoner in Lancaster i'usth, he had Stained his con¬ 
sent from a near relative of that person, duly author¬ 
ized to give such consent. Upon the production of 
these affidavits the Court suffered the case to proceed. 

The Attornei) General and Solicitor General, in 
shewing canse against the rule, contended, ^first, that 
this application was too late, having been made nearly 
at the close of the Term, when there was no possibility 
of procuring affidavits on behalf of the Crown, in 
answer to those on which the rule had been obtained ; 
and therefore as the alleged reason for removing the 
indictment had existed ever since the indictment was 
foti^, the Court, under these circumstances, would 
not make this rule absolute. Second, supposing this 
an objection, which would not prevail with the Court, 
there was no ground made out for changing the venue 
into another county from th.al in which the indict¬ 
ment was found. The affidavit upon which the motion 
was made, contained nothing from which the Court 
could presume that the defendants would not have a 
fair and impartial trial, in the large and populous 
county of Lancaster. All that the deponent ventured 
to state was, his belief that he could not in that 
county have a fair and impartial trial; but there wer6 
no facts stated from which the Court could draw this 
inference. It rvas impr>ssible then, without some evi¬ 
dence of that sort, for the Court to enter a suggestion 
upon the record, that a fair and impartial trial could 
not be hadin Lancashire, as the ground for moving 
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the iodictmcnt into Yorkshire. The Court must de 
cidc upon facts and circumstances, in order to justify 
them in drawing the conclusion which the defendants, 
without facts, had suggested. The mere belief of the 
party that he should not have a fair and iinjlkrtial 
trial, in the county from whence he sought to remove 
the indictment, w’as not sutlicicnt, and reference was 
had to Rex v. Ifarris^ti), Rex v. Amery{b\ and Rex v. 
Waddington {c) i therefore the rule' must be dis¬ 
charged. 

Chitty, for all the defendants except Henry Hunt, 
contended in support of the rule; Jirst, that the late¬ 
ness of the application was no answer to it, if the 
Court, under all the circumstances of the case, were 
satisfied that the defeudatits were entitled to have the 
indictment removed. Second, that it was enough if 
the defendants, who were indicted upon a most serious 
charge, ventured upon their oaths to state positively 
that they verily believed, from their knowledge of the 
state of the public mind in the county of Lankier, 
upon the subject of the transactions to which the in¬ 
dictment referred, that they could not expect a fair and 
impartial trial in lhatcounty. It was not necessary that 
they should state facts and circumstances to enable the 
Court to draw this conclusion; still less was it neces.-ary 
to state such fact> and circumstances, for'the pur[>ose 
of entering the suggotion on the record, because the 
suggestion would not be traversable. It was enough 
for the conscience of the Court, if the defendants 
themselves undertook to swear as to their belief upon 
this subject, because this was suHicient, for l!io pur¬ 
pose of this application, to justify the suggestion. If 
the Court saw sufKcicnt reason for removing the in¬ 
dictment, such a rule might be drawn np, as would 

(<tJ .1 Hurr. 13 ,0. <1 1 T. R, [r] 1 R. R. U:. 
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bind all the defendants to a compliance with the 
terms on which the certiorari should go; and the con¬ 
sent of counsel for this purpose was quite sufficient to 
bind the defendants. 

If 

Mr. Hunt addressed the Court in support of the 
rule, as far as it concerned his interests ; and he 
urged, amongst other topics, that if there was the 
slightest suspicibn as to the administration of impar¬ 
tial justice in this case, that was quite a sufficient 
ground for removing the indictment. It was there¬ 
fore not necessary to state facts and circumstances, 
to shew that the defendants could not have a fair and 
impartial trial. It w'as notorious, that in the unfor¬ 
tunate transactions of the l6th of August at Man~ 
Chester, several persons lost their lives. Many of the 
relations, friends, or acquaintance of those persons, 
might happen to be summoned on the jury to try this 
indictment; and it could hardly be supposed that those 
persons could divest themselves of the prejudices 
naturally arising from such causes. The bare chance, 
therefore, of having such persons on the jury, was 
sufficient to raise a doubt as to the impartial adminis¬ 
tration of justice. That doubt ought to tuni the 
scale in favour of this application. 

The Court said, it was of the greatest import¬ 
ance, that the administration of justice should not 
only be free from s]>ot or blame, but that it should be, 
so far as human infirmity could allow it to become, 
as free from all suspicion. The great difficulty, and 
almost the only difficulty, which the Court felt*in 
granting the present application, bad arisen from the 
conduct of those by whom the application was made, 
and the lateness of the time at which the matter was 
brought before the CourL The removal of an indicU 
menl from one county to another is attended with 
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serious consequences, both as it affects the defend- 
ants, who are parties to it, and as it respects the pro- Tm Kikc 
secutors. As to the defendants the consequences arc hekIsy^tmt 
most serious, because it may have the effect of carry- 
ing many of them, at a great expense, and under 
circumstances extremely inconvenient, from the neigh¬ 
bourhood of their own residence, to a more distant 
count}'. As to the prosecutors, it was also attended 
with serious consequences; because, when a writ of 
certiorari is granted, it became necessary that the de¬ 
fendants should enter into fresh recognizances, in 
order to secure their appearance t<i take their trial, 
when the indictment came to be removed into another 
county. For these reasons it was necessary that the 
Court should be perfectly satisfied, that the defend¬ 
ants were all desirous of having the indictment re¬ 
moved, and also that the effect of that removal should 
not be to delay the trial, and cause it to be postponed 
until another assi'/cs. The diHiculty of preventing 
that was great, on account of the time at which the 
application was made, and the short period likely to 
elapse before the assizes occurred. But certainly that 
difficulty was not absolutel}' insurmountable; it was 
not insurmountable, if all the defendants were really 
in earnest in the application that had been made, and 
were desirous of obtaining the benefit of it without 
causing delay to the prosecutors. There were eircum- 
stances somewhat extraordinary in the conduct of the 
parties who made the application; but as the great 
object of the Court was to take care that the admi¬ 
nistration of justice should be free from all suspicion, 
the Court upon that ground had made up its mind to 
accede to the application. The Court were not in¬ 
fluenced by the suggestion, that as fair and as impar¬ 
tial a trial c(<uld not be had in the immensely populous 
county of Lancaster, as in any other; but as it was 
possible that persons connected with those who were 
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1820. the opponents of the defendants, in the transactions 
THiTKixu which were the subject of the indictment, might 
he on the jury, and as that fact would be a good 
Mtti o/Affs. cause of challenge to such pershns, the Court were 
disposed to make the rule absolute, subject to certain 
limitations which would be propounded. 

The rule was then made absolute for the certiorari; 
and the Court after ordering a suggestion to be entered 
upon the record of the cause of the removal of the in¬ 
dictment, ordered a rule to be drawn up, requiring the 
defendants, within ten davs, to enter into fresh recog¬ 
nizances, to take their trial at the next assizes for the 
county of York, to take short notice of trial for such 
assizes, and to appear and plead de novo forthwith ; 
and it was further ordered, that the service of all no¬ 
tices and proceedings, toudbing the prosecution, on 
Mr. Charles Pearson, should be deemed good service, 
upon all the defendants respectively. Lastly, that if 
the terms of this rule were not complied with in the 
time specified, a procedendo should issue, and the cer¬ 
tiorari should become a nullity. 


1S13. 
26 th jlprtl. 


Rex against 


A statute tak- ^PA^thlL moved for a cerliorarx tor the Crown. 
Aoran does not the act took awav the certtoran, hut he con- 
tended that that was only from the subject, and not 


expressly men- 
tioned (a). 


from the Crown; and he mentioned the case of Rex 
V. Justices of Cumberland. 


Batley J. assented to the doctrine, and granted 
a nile for the certiorari. 


a) Set Brx V. thrvi', h T. R f>26. /luirJ. tit. ‘ t'rrtiorari.' 
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Rbx against - 

JplULLER moved^ for a certiorari lo bring up a 
conviction before a magistrate for selling other 
than a fVinehester bushel. The defendant produced 
the vendee before the magistrate as a witness, and 
the magistrate rejected him as incompetent. 

Bayley J. granted it. 

Rule for a certiorari granted. 


Anonymous. 

fpiIE Attorney-General moved for a certiorari, to 
remove proceedings!, from before Commissioners 
of Sewers, for improperly rating Martello towers, by 
Board of Ordnance. 

Ellenborough C. J. It must be a rule nisi, for 
we do not remove the proceedings from the Com¬ 
missioners of Sewers in the first instance. 

Rule nisi. 


1816. 

. 7th Feb. 

Certiorari 
granted to 
bring up a con - 
riction where 
the magistrate 
had rejected 
the vendee as a 
witness, to 
prove that the 
defendant ns<‘<l 
the Winchetter 
bushel. 
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I'JtA .V,*.. 

There must be 
a rule niri in 
first instance 
for certiorari 
against com¬ 
missioners of 
sewers. 
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1815. 
26 M Afra. 


Rex against Croker. 


It is not neces- 
saiy, on prison¬ 
er beinar 
brongiit up by 
kabtat corptu, 
that the war¬ 
rant of com- 



URNEY, for the prisoner, who w'as brought up 
on habeas corpus, contended that the warrant 


of commitment did not state that the act was done 


feloniously, and that therefore there was no ground 


mitmentsbould for the commitment. 

state that it 


was feloniooaiy 

done. Rmay Marruat contended, that it had been decided not 

gronnd for to be necessary. The offence here appeared to be 

Md*B»tb^iwr, ibe embezzling bank notes to the amount of SiiOO/. 

'*• - Term Kcp. iS.'i i 

notbesufficirnt 2 Leach, 544. to shew that the word “ feloniously’' 
to conrict 'aj. , , . . i 

need not be used in tlic cominitment. 


Lord Ellen borough C. J. Though there may 
not be sufficient facts formally stated to sanction a 
verdict of “ guilty,” yet it is sufficient if the carpus 
delicti be shewn to us to ground the commitment. 
The act says, that the offence shall be deemed a 
felony; we have, therefore, only to see that there 
was sufficient to found a commitment. A commit¬ 
ment need not have the precision of an indictment. 
The commitment states general evidence; and though 
not formally sufficient to find him guilty, there was 
enough to justify the commitment. 


.o) .See 3 E(ut, isr. 1 Chti. Crim. L. 112, 113. ■ 
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Biddlb, (]. t. against Ustonson. 

j^ELfVYN moved, that the defendant in this case 
might be committed under the 13 Geo. 2. being the 
Goldsmiths* Company Act, which directed, that after 
judgment, if the defendant did not pay the amount of 
the ]>enalties he ihould be committed for three months 
by the Court in which judgment is obtained. 

The Court however thought, that as the plaintiff 
had proceeded by action, he ought to go on to the 
ulterior steps, and should have sued out Siji.fa.; after 
which, if the defendant did not then pay, the plaintiff 
might come to the Court again, and it would interfere. 

Selwyn took nothing by bis motion. 

N. B. As the defendant was insolvent, the Court 
suggested the expediency of taking out a ca. sa. against 
the defendant, which would answer all the purposes of 
the commitment. 


1814. 


‘ SM Feb. 

A commiU 
inent m execu¬ 
tion for three 
months on 
12 Oeo 2, the 
Goldsmiths’ 
Company Act, 
for not paying 
penalties re* 
corereA by 
judgment in an 
action, cannot 
be 'obtained, 
till u fieri findat 
has b^n inef¬ 
fectually is¬ 
sued. 
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J6JH, 

llM jtpriJ, 

Constable seu- 
a Pfison by 
direction of 
Cnstom-bouse 
officer, who had 
himself no 
power to seize, 
is not within 
protection of 
the Custom¬ 
house act, there 
being no pre¬ 
tence that he 
was acting with¬ 
in the scope of 
his duty. 


CONSTABLE, &c. 


Norton against Miller. 


(^CARLETT moved to set aside a verdict for the 
plaintiff for 1600/. damages. The defendant was 
a constable, and went on board a ship with the collec¬ 
tor of the customs ; and by his order, and without any 
warrant, plaintiff was taken on shore to be carried be¬ 
fore the magistrates, and was imprisoned five days, 
waiting for a witness. He referred to 24 Geo. .3. c. 47. 
sec. 33. reciting a previous statute as to e.vcise officers, 
and enacting, that it shall be e.vtended to custom 
house officers, and any person acting under their order. 
It extends e.\pressly to persons aiding custom-house 
officers. He then cited 21 Cco. c. 37. sec. 2. giving 
a power to seize implements of manufacture intended 
to be put on board, and a power to search without a 
warrant, on a bare suspicion ; but he admitted that there 
was no power under any act to detain any person. Here 
there was an excess of jurisdiction ; but still th<‘ defen¬ 
dant was entitled to protection, for these acts were not 
intended to protect a party when he acted within the 
scope of his authority. He cited Theobald v. Crick more, 
1 Bar. and Aid. 227. [Bayley J. There the defendant 
was doing something connected with his duty.] Scarlett. 
1 admit there was an excess of authority ; there had 
been recently many exports and embarkations. There 
was an order from the Treasury, and many persons 
had been arrested. [Abhott .1. The magistihtc had 
a power to grant his warrant to any body.] [Lord Er.- 
LENBoRovcH C. J. The defendant made a gross 
blunder, in exercising as a custom-hou.se dlficcr an an- 
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thorit}' he eouhl ;ic<{uire ftniy under a magistrate’s 
warrant; then it.watf'a mere blunder. Was there any 
f.ul>seqiient effort to bring themselves in a due course? 
'I’hey lost their passage.] 

Scarlett. The captain refused lo take them. 

Lord Ei.i.F.Nn|^ouGii C. J. The, party who does 
the wrong must be responsible for all the consequence. 

Scarlett. It does not appear why the captain refused 
to take him. 

Loan Ellen BOROUGH C. J. The defendant had 
no other authority than any other person in the realm, 
lie has no pretence for authority, or for saying that he 
was within the precincts of the law. 

Abbott J. The acts must be taken w'ith reference 
to the party’s office, and there is no pretence that this 
was within the scope of the defendant’s office. 

Rule refused. 


1818. 


XORTOX 

aifaimsf 

Miller. 



CONTRACT. 


1}^14. Sir J. Honkvwood against Stone. 

^ _8/A JpARKE moved for a rule to shi||| cause why tHe 

liver pheasants verdict obtained for the- plaintiff in this cause 
ra tte Ml of ghould not be set aside, and a new trial era^ited. The 
snfficientifthey action was brought on a contract for the exchange of 
day to the horses ; and it was contended, that the plaintiff had 
ihoupii°thoy’do performed his part of the agreement, which w'«s, 
not arrive till that if he did not approve of the horse sent to him by 

sftCTWSttdS* * * * 

the defendant, he should send it back, with a brace of 
pheasants, on the 1st of October. It appeiued that 
the pheasants were killed on the 1st of October, and 
sent to the coach-office, but that they did not arrive 
till a subsequent period. 


Lord ELLENBoRorcii C.J. All was done that 
could be done, or that ought to have been expected. 
The delivery to the carrier on the first of October was 
equivalent to a delivery to the defendant. 

Per Curia.\i. 

Kule refused. 


1818. 


Smith and Taylor against Hunt. 


14<* April. 

Two persons 
contracting to 
assist defendant 
witli their re¬ 
spective horses, 
but to give in 
their accounts 
separately, held 
separate ron- 
tracts. 


fJpAUNTON moved to set aside nonsuit. The 
question was, whether the plaintiff could join. 
It was an action for work and labour. The defend¬ 
ant carried from Cheiteiibam to London : he wanted 
assistance, and engaged the ttno plaintiffs to assist 
him with their horses ; each had three horses, and the 
six drew the waggon. 
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Lord Ellenborouoii C.J. The contract was with 
tl\e two. 

Taunton. The agreement was, that the two plain- 
^ifTs^should make out separate accounts. All rested 
on that stipulation. [The judge thought it was a se¬ 
parate interest.] I resembled it to Wellers and Wife 
V. Jiaker, 2 WilSf^l^. 

Ba,yi.ey J. There diere was no separate injury to 
any one, all were equally injured. 

Taunton. There was also tort; so in the case of 
thi owners of two mills. Coryton v. Lithebye, 2 Sound. 
n«. 

Abbott J. There they must join ; neither could 
say the defendant was bound to grind at his particular 
mill. 

Taunton. There is a case in assumpsit by Roll 
J. cited from a note in Sanders. If here each was to 
have had 12/. it would have been separate; there was 
a servant of each of the plaintiffs there. 

Lord Ellenborouuh C. J. The evidence that 
they were to account separately is strong to shew that 
it was :i separate contract. 

Ba Yi.EY ,1. And it is necessary that it should be so, 
for ulberwise the whole benefit of tlie contract would 
survive to the one upon the death of the other. 

Rule refused. 


181S. 
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181 B. 

23rrf ^/ay. 

Thoujfb bye¬ 
law of corpora- 
reutiirm 
iodentiife of 
apprenticeship 
to be inroHed, 
if it has been 
exhibited to 
town clerk,who 
marked it in- 
rolled,it is suffi¬ 
cient, notwith¬ 
standing it is 
not inroUed in 
the corporation 
bocdcs. 

2nd. Under 
bye-law, ser¬ 
vice at another 
place is not 
sufficient, un¬ 
less the trade 
thei€ was sub- 
serrieut to the 
trade at Cam~ 
krtd^e 


CORPORATION, BYE-LAW. 


Rex against Mayor, ^c. of Cambridge. 

^ASELEE moved for a rnanAtlmus to admit a 
freeman of Cambridge. The person applied as 
having been apprentice. 1st. By a bye law it was ne¬ 
cessary that the indenture should be inroUed. The 
indenture was carried to the town clerk ; he made an 
entry upon it of a memorandum, that it was inrolled; 
but on searching the books it did not appear to have 
been inrolled. 

Abbott J. The party had done all he could. 

Gase/ee. It was the fault of the officer of the cor¬ 
poration. 

Lord Ellen BOROUGH C. J. The officer had made 
a memorandum, and intended to have inrolled it, bul 
did not do so. 

Gnseiee. The second point was a'; to residence. 
His father was a corn merchant. There was a bve- 
law to serve a free burgess for seven years as appren¬ 
tice to the same trade as the master used, in the same 
town. The master had a manufactory at Eoifston, but 
Jived at Cambridge. The apprentice lived with his 
father one year, and for the last six years at Ito^sion, 
carrying on the trade at Royslon : he cited Ret v. Mar¬ 
shal/. 

Lord Elle.nborol'gh C, J. Can an effectual non¬ 
residence be a residence? The object is, that the ap- 
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prentice should be instnuncntul in forwarding the 
trade of the towi^ 

Bayley J.The trade at Royston was not in further¬ 
ance of the trade at Cambridge. Certainly it is a 
trade of the same kind, but it is not the same trade. 
A trade any where over the world then might he con¬ 
nected with that ^tde. 

To move again if the ndidavil can be amended. 

Rule refused. 


VOJ-. ir. 


Rex 

agttinut 

Mayor, &c. OF 
Cambriime. 
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26(A Jm. 

Thr defendant 
was arrested at 
the suit of a 
plaintiir, who, 
becoming 
bankrupt, the 
proceedings 
were dropped, 
and the as¬ 
signees hariog 
again arrested 
the defendant, 
the proceedings 
were set aside, 
the Chancellor 
haring super¬ 
seded the com- 
mismon; hut a 
fresh commis¬ 
sion hariog is¬ 
sued, and an¬ 
other set of as¬ 
signees being 
chosen, they 
arrested the de¬ 
fendant again, 
and were pro¬ 
ceeding in thmr 
action; Held, 
that these pro¬ 
ceedings could 
not lie stayed 
until the costs 
of the proceed¬ 
ings at the suit 
of the 6tst set 
of assignees 
were paid. 
Sembtt, Where 
liroceedings 
hare been set 
aside Utr irre¬ 
gularity, the 
plaintiff is nut 
bound to pay 
the costs there¬ 
of, before he is 
at liberty to 
commence a 
fresh action. 


Dawson against Sav^ok. 

E. L JIVES moved to stay the proceedings in this 
* action by the assignees of a bankrupt, until the 
costs of former proceedings for the same cause of ac¬ 
tion, which were set aside for irregularity, were paid. 
The facts were these: the bankrupt, before a com¬ 
mission was issued against him, had arrested the de¬ 
fendant, on bailable process; but, ii{>on becoming 
bankrupt, no further proceedings were bad. The as¬ 
signees, under the commission, arrested the defendant 
again; but before they had proceeded to declaration, 
the commission of bankruptcy was superseded, and 
the proceedings in that action were set aside. A 
second commission was sued out against the bank¬ 
rupt, and the now plaintiffs being the fro.sli assignees, 
again arrested the defendants, and were now proceed¬ 
ing in the action ; and it was contended, that thev 
could not do so until the costs of the proceedings at 
the suit of the first set of assignees Acre paid ; but 

Bavlev J.(a) said, that the Court could make no 

« 

order in the terms required, because the proceidings 
at the suit of the present assignees appeared to be re¬ 
gular, for they had nothing to do with the proceed¬ 
ings at the suit of the assignees under the former com¬ 
mission, which it appeared could not be supported. 
But supposing this were the ordinary case, where a 
party had commenced proceedings against a debtor. 


{aj Tlie only •IiiJirc hi Cuurt. 
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wiiich turned out irregular, and were conse- 

<|uenlly set aside/"could it be said that the plaintiff, 
to whom perhaps a sum of a thousand pounds might 
be owing, was to be restrained from commencing fresh 
proceedings until he paid the sum oi5l., which he pro* 
bably might not be able to raise, for the purpose of 
paying the costs o(^the first proceedings ? This was a 
doctrine which thc’Court would require a very strong 
f-asc to be made out, before it was propounded. 

Rule refused. 


Edginton against Hood. 

RULE was obtained, calling on the plaintiff to 
shew cause why he should not pay the defendant 
the costs of the action, under the statute 43 Geo. 3. c. 
4(i. s. 3. the plaintiff not having recovered the sum for 
which he had arrested the defendant. 

The action was on a bill of exchange for 60/., 
whereof the plaintiff was indorsee, the defendant the 
indorser, and one Jenkins the acceptor, and the plain- 
tiff only recovered judgment forGS/. 

Jekyl and Comi/n now shewed cause, and produced 
affidavits directly contradicting the affidavit on which 
the rule was obtained ; ^d Comyn said, that the plain¬ 
tiff’s demand of 60l. was reduced by an account pro¬ 
duced by Jenkins the acceptor, in which he stated that 
40/. was paid towards this 60/. 

Loro Ellenborovgh C. J. observed, that at any 
rate that was a questionable matter fit to be tried. 

Comyn. There were two bills, and the 40/. paid was 
applicable to the other bill, and not this. The plaiu- 

lG 


1820. 


Dawson 

agatuMl 

Sampso.v. 


)313. 


2Ath AW. 

Costs for de* 
frodant under 
the 43 Geo, 3. 
c. 46. where a 
verdict was 
taken for a leas 
sum than that 
which the 
plaintiff held 
the defendant 
to bait for, 
refused where 
the right to 
recover llie 
whole sum 
claimed was 
fairiy triable. 



14S 
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lift’ had no opportunity of laying any evidence before 
Edbikton the jury, for the transaction was between the plainti 
Ho^ and Jenkim, and the jury were disposed to defeat the 
plaintiff’s claim. No vexation appears, and the plain¬ 
tiff insisted on his claim before the action was brought 

• 

Topping said it w'as as gross a case as any case could 
be. The defendant had done woiiic for Jenkins, and 
between Jenkins and the plaintiff there were consider¬ 
able money accounts; and Hood had no other trans¬ 
action with Edginton. The aibdavits on the part of 
the defendant stated, that before the action was brought 
defendant had repeatedly cautioned the plaintiff not 
to hold him to bail for the w hole bill. 


Loan Ellenbohocoii C. J. After hearing the af¬ 
fidavits, said, I am not at all prepared to say that the 
plaintiff ought not to have recovered the additional 
sum of 40/. If there had been any payment speeifi- 
eallv made, as in discharge of any particular bill, it 
iiiigUl have varied the ease. Here the payment was 
on the account gc nc ral : there is no sum paid of xht' 
same amount as the sums charged. The ruh- of law' is 
clear, that the payer may apply the moxiey at the time 
of payment; if not, the payee may afterwards apply it- 
The plaintiff’s demand against drawer i.- entire ; and at 
any rate, it cannot be saitl that then was no ground 
f»jr the arrest : it was a fit question to b«- tried, and 
even upon a bailable arrest. ♦ 

Kuh di^eha^ged. 


1613. 


29/A A’«. 


against Bonar. 


Costs of a sjH!- THHE plaintiff sued out a special original for IGOO/. 
lowcTbctwcpn obtained a verdict for 20/., being arrears 

attorney and edient, where action was brought on a bond, the penalty of which was inora 
tlian fifty pound-, but the snm found due was only 2(1/, (oj 


(«; Sire I '/iitil. Clli ed. 95. 
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of interest secured by a bonc^iri the penalty of 1600/. 
As between attorney »and client, the Master allowed 
the costs of proceeding by original, and Parke there" 
upon obtained a rule, calling on the plaintiil'’s attor¬ 
ney to shew cause why it should not be referred back 
to the Master to review his taxation, on the general 
rule, that if the plaintiff should proceed by special 
original, and recol^ less than the sum of 50/. he shall 
not, on taxing costs, be allowed any more or other 
costs than he would have been entitled to in case he 
had proceeded by bill, except in such actions in which 
he could not proceed by bill, or in which any defen¬ 
dant shall be actually outlawed. 


1813. 


ngaintl 

Bonak. 


Jervis now shewed cause, and contended that this 
rule only applied to costs as between plaintiff and de¬ 
fendant, and not to those between attorney and client. 


Le Bla.nc J. and Dampicb J. The judgment must 
be for the penalty, and will stand as a security for the 
whole debt. 


Loro Ellen borough C. J. He could only have 
sued for the penalty in the bond. 

Parke. But he might have proceeded without the 
special original. 

Bayley j. Then il is error. 

Lord Ellen borough C. J. Your whole argument 
goes on the assumption, that the action is in fact fur 
2Q/., whereas it is for the penalty, and could not have 
been brought in any other shape. '^Vc cannot refer 
it back to the Muster. 


Rule discharged. 
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1820 . 
12IA Feh. 


HANcocK'a^flMiA^ Smith. 


Tlio Court will J^ILDE, on a funner day, obtained a rule lo shew 
fhat'Viaintiir cause why the plaintiff should not give security 

costs, upon an attidavit that he had become bank- 
thntigfa it does rupt, and that the suit was now carried on for the 

not appear that , ™ « 

appltration has benent oi the estate. 
bMU made to 

him to ifire se* . , • , • , 

curity.notwith- thitlj/ HOW shewed cause against the rule, and coii- 

pi^^risiM* i^cndcd, that as the defendant’s affidavit did not state 

to the contrary that anv application had been made to the plaintiff for 
in Mtc. 5.^ C. 3. . t r i 

security, the rule could not be made absolute ; and he 
referred to Bass v. C/tve{a), where Lord Ellk.sbo- 
ROUGH C. J. said, that it was an universal rule, that 
the authority of the Court was not to be interposed 
without ascertaining whether the party will refuse to 
give security. Hut per 


Abbott C. J. That case has been overruled this 
morning, in an application precisely similar to the 
present. It is not necessary to shew that ilie plaintitf 
has refused lo give the security, if it ap|(ear upon the 
affidavits that the case is such as to require the secu¬ 
rity to be given. 

PkR Cl RlAM (f>). 

Huh absolute. 


.< .W. ft S, 28.1. .Sfo ni'xl c«»f. 
'll Un! J. was absent. 


1^* Anonymoit-s. 

21.W April. 

The Court wUl ARRIS moved for a rule lo shew cause why 

to suy^pi^ the proceedings should not be stayed till the 

cecdings till security for costa be fpven, unless a previous uppliration be made to the plain¬ 
tiff’s attorney for wcurity of coats ; nliier, when it is not tiioiwl to stay the pniceedinpa 
And it must be swum that dcfciidant has not pleaded (r). 


,' .s-e ri M. A .V. 2K\. 1 I'M fith cd. f>U7. aa. 
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plaintift', who wa» living at Amsterdam, should give 1815. 
security for costs, in case a verdict should be given XKONyiiioiJs. 
against him, or he should be nonsuited. 

DAMeiKB J. Unless you produce an affidavit, that 
application for security for costs has been made to the 
plaintiff’s attorney, and also that the defendant has 
not pleaded, the rule as to the staying proceedings 
cannot be granted. 

Dwarris nut being prepared n ith such an affidavit. 

The rule was refused. 

N. B. Blackburn made a similar motion without a 
stay of proceedings, and Dampieb J. granted it, say¬ 
ing, that it might be obtained without an application 
to the attorney, if it was not to stay the proceedings, 
sed (juare. Sec 3 M A S. <28.3. 


Anonymous. 


1814. 


J^AfVES, E. moved for a rule to shew cause why the 
proceedings should not'- be stayed till the plain- 
tifl', who tvas resident in Ireland, should give security 
for costs; and in support of his motion he produced 
an affidavit that the defendant verily believed that he 
should establish a sufficient defence to the whole ac¬ 


10/A Feb. 

Rule granted 
for proceedings 
to be stayed 
till plaintiff 
rive security 
for costs, 
though after 
pica plead¬ 
ed ^a). 


tion. The defendant had paid money into Court, and 
pleaded. 


Bayley j. thought it too late to make the appli¬ 
cation, after plea pleaded. 

Laues referred to a late MS. case in the Common 


(ff) TM, 7th rd. The iiiotioii for obtaining security for costs should 
in all cases be made as soon as llic defendant can reasonably do it aftei 
knoieledge of the fact of the plaintifl's residence. 
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1814. 


AXOKV>H>US# 


1815. 

36M Jan. 

If the plaintiff 
is a natire of 
England, and 
departs for 
Franct, for a 
mere tem{»>- 
rarr absence, 
the Court will 
not compi ‘1 him 
to yirc security 
for costs. 


Pleas, where, though such a rule as this was discharg¬ 
ed, it was made no objection that the motion was 
made after plea pleaded ; and accordingly 

The Court granted a rule nisi. 

Laavs afterwards moved to amend his rule nisi, by 
making it part of the terms, that the money paid into 
Court might be detained in the hands of the officer of 
the Court as a security for the costs, and 

Bay LEY J. said the rule might be so drawn up. 


Anonymous. 

JN the course of last Term Abbott moved for a rule 
to shew cause, why the plaintiff, who was a 
foreigner, and r«sidenl in France, should not give se¬ 
curity for costs; hut the defendant not having then 
put in and perfected bail, the Court refused the rule (a); 
and now Abbott renewed his application on the same 
affidavit. 

Bayley .1. thought at first it was not a sufficient 
cause for having security. 

But on Abbot observing that the plaintiff w as a na- 
five of France, which differed inaterialiy from a native 
of resident in France on a mere temporary ab¬ 

sence, 

Bayley J. concurred, and considerd the grounds 

(a) The defendant, if sued alone, ma«t put in bail previous to the ap¬ 
plication. 4 T. R. fi97. See cases cited in T^dd, fith ed. 5h5. If the 
plaintiff be a fondgiier, or native, and departs for a foreifTn country to re¬ 
side there for a conxideritble len^rlh of lime, the Ojurta will in general 
stay the proceedings till his rctuni, or roinp<d tecurily to be given for the 
costs. 1 Tidd, 6 tb ed. .'>.' 16 , and the cases there collected. 
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sufticienl tu cull on the plaintiff' to shew cause why 
security should not be given; for it should be known 
whether the plaintiff was in France or not. 

Rule Nisi. 


Bavlis against Dynely. 

action was brought against several defendants, on 
a bond. Some of them pleaded pleas on which 
issue in fact was taken, and trial had, and verdict 
giveit for the plaintiff'; and another defendant pleaded 
infancy ; and, on demurrer to a replication of ratifica> 
tion after age, judgment was given for the defendants 
generally. The Master would not allow any costs to 
those defendants on whose pleas the trial had been 
had, and 

Campbell now moved fora rule, calling on the plain¬ 
tiff" to shew cause why the Master should not review his 
taxation, and allow those defendants the costs. 

Bay LEY J. refused the rule, and likened it to the 
doctrine, that where one of several defendants lets 
judgment go by default, and the other pleads a plea 
which goes to the whole declaration, and shews that the 
party had no cau^e of action, then, if the pica be 
found for the defendant who pleaded, he shall have 
costs; and being an absolute bar, the other defend¬ 
ants have the benefit of it, and do not pay costs; but 
where (us in this case) the plea does not go to the 
whole, but is merely in discharge of the party plead¬ 
ing it, there the other party shall not have the benefit 
of it, but shall pay the costs, though even a verdict 
be found against the plaintiff*. 

Rule n'fused. 




1815. 


|AxOXyMOU:i. 


1815. 

20/A 

Where in an 
action on a 
bond against 
■everal defend¬ 
ants, they sever 
in pleading and 
issne, ns fact, 
and verdict for 
plaintiff .against 
some defend¬ 
ants, and the 
other defend¬ 
ant pleads in¬ 
fancy and ob¬ 
tains judgment 
oil a dcniiirrer 
to a replication 
of ratification 
after age, the 
defendants who 
tried the issue 
.ire not entitled 
to costs \ a). 


(a) Sec TtiUr.\ I’rae. 7lhril. 



)54 
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CuRSUM against Durham. 


Wliprp the rpHIS action was for dilapidations. Deacon moved 
for a mle «iM, for the Master to review his 
foi^npn* taxation of costs, on two grounds; first, that he had 
not allowed the proper costs of a special jury, but only 
entitled to ^ the sums which had actually been paid them; and 
secondly, that sufficient expences were not allowed 
tending jury in fQf jjjg witnesses. The judge had certified. 

court : It IS the jo 


constant prac. 
ticc not to al- 
Joar more costa. 


Lord Ellenbokovgh C. J. at first thought that 
the act only allowed in such cases the money actually 
paid to the jurors : but upon referring to the statute, 
he and the Court were of opinion, that where the 
judge certifies the party is entitled to all the costs 
from which he is by the act excluded if the judge 
does not certify; and therefore here the party is en¬ 
titled to all the costs of the special jury. Ilule nisi on 
both grounds. 


Deacon, on a subsequent day, moved that this rule 
might be absolute ; whereupon 

Le Blanc J. said, that he concluded there would 

be cause shewn; fur if this rule should be made 

4 

absolute, it w ould set aside the practice of this and ail 
the other Courts, ever since the act, as they have ail 
only allowed the costs paid in Court. 


Kule absolute as to expences of witnesses, and dis¬ 
charged as to the costs of special jury, on the ground 
of the constant practice; though the Court seemed to 
think the words of the statute would bear the other 
I’oii'-lruction. 
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J.V^ 


Anonymous. 


1817. 


All* BELL mentioned a case to the Court, as 
to the taxation of a bill of costs of an attorney ; 
upon which 


Bayley J., Abiiott J., and Holkoyo J. ail said, 
that though the statute as to taxation of costs applies 
only to particular cases, and bills of particular de¬ 
scription, yet the Court still retains, and has always 
exercised a right, as at common law, to direct taxation 
of other bills of costs; such is the constant practice. 


TrMty Term. 

Independently 
of the statate 
as to taxation 
of costs, the 
Court still re* 
tains power at 
common law to 
order bills ge¬ 
nerally to be 
taxed. 


Pedley against Frampton. (Exchequer.) 


1816 . 
28M AW. 


JJI^EREIVETHER moved that the postea might be 
amended according to the indorsement by the 
associate. The action was in debt, on the statute of 
Edu’. 6, for not setting out tythes, with counts for the 
single value, and the money counts. The cause was 
referred, and the arbitrator made no award, by the 
consent of both parties, but directed that the postea 
should be entered for plaintiff for treble value, 30.<!. 
The postea was entered as a general verdict for that 
sum ; and the modon was, that after such amendment, 
the Master shoula review his tn.vation of costs, and 
that the defendant should bring the costs taxed into 
Court, and in the mean time proceedings should be 
staid. The objections were at first, that the postea 
should have been entered merely as a verdict on the 
first count, and no costs should of course be given 
plaintiff on the other counts; and that the plaintiff, 
on the authority of Bernard v. Moss, 1 Hen. Bla. 107. 
AS not entitled under the statute of B'iU. 3. to costs, 
where ihc finding is by ihe award of an arl)i(ralui, and 
not by a finding of a jury. He contended that an 


Full costs in an 
action on 
statute of 
Edw. 6. for 
treble value of 
tytbes not set 
out,where there 
was a verdict 
for plaintiiT, 
subject to a re¬ 
ference, and the 
arbitrator di¬ 
rected a verdict 
to be entered 
fortreble value, 
U. lOi. 



IdU 


16U>. 


Pedlkv 

tgaimt 

PRAltPTO>. 


1816. 


IStA JuM. 

An award of 
less than hi. on 
the reference of 
a cause, bring'^ 
it within the 
L'mdon Court 
of C-onscici.ee 
act{o,. 


COSTS. 

arbitrator was not iu the situation of a as argued 
by Laurence Serj., iu ——. v. ——. 

The Chief Baron and Wood, Baron, seemed to 
think otherwise. Merewether said that the argument 
did not avail in the case cited. He also contended, 
that it must be proved that tlie arbitrator was aware 
of this case, and that he intended to decide according 
to the justice of the ease, and give plaintiff only the 
sum directed to be entered on the postea ; and that he 
should not have the costs. He added, that by the 
consent of both parties, no award was made. Per 
Curiam (after some eousideration) granted rule «i«, 
on 24th January p 1817. Cause was shewn by Casberd; 
and it appearing that a verdict was taken at the trial, 
the rule was discharged with costs. 


D.w against Mearns. 

v.’ 

>jpHlS wa.-. an action agaill^t the defendant for the 
recovery of the sum of — /.; but before the cause 
came on to be tried, the parties referred it to an 
arbitrator (u), who afterwards awarded that the de¬ 
fendant should pay a less sum than 5l. to the plaintiff; 
and now 

Campbel/ moved for a rule, calling on the plaintiff 
to shew cause why a suggestion should not be entered 
on the roll, (under the stat. 39 & 40 Geo. 3. e. 104.) on 
the ground that the original cause of action did not 
exceed 5/., and that the defendant was subject to the 

(a) See S £att, 289. 1C Eati, 161. By the 12th lection of tlie 
•Utute 39 ami 40 Cm. 3. c. 10>. it it enacted, “ that if aay actim or mit 
hteommmttd in any other court than the Courtof Ke<|ueKta, for n debt not 
earecdiiii' and roeovcrablc by the action, dec. in the Miici Court of Re¬ 
quests, tlie plaiutid hhsll not, by reason oi a vndut fur liiin, or nthrmue, 
be eutiUed to any roal»," At. 
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jurisdiction of the London Court of Conscience Act, 
at tlie time of the commencement of the action; andft 
Campbell contended that the act was not confined to 
the recovering by verdict, for the words of the act were 
bv ** verdict or otherwiseand for this he cited the 
case of Dunxter v. Dai/, 8 East, 


IJat 

Mkarms. 


Lord Ellknborough C. J. said, that in that case 
it was tantamount to a verdict, and it did appear so in 
this. The Court, however, granted a rule Nisi. 


Abbott J. doubted as to the form in which the rule 
should be drawn up, but said, as there was no verdict, 
that it should be to shew cause why the suggestion 
should not be entered on the roll; and why, upon pay¬ 
ment of the sum awarded to be paid, without costs, 
the proceedings should not be staid ; and 

Campbell took his rule accordingly ; 4 ind uow[(,lult/ 3) 
Marrpat shewed cause against the rule; attd 


^A^LEY J. on the atithority of Ifoldeii v. Neri^man, 
13 East, l6l. n.{a), pronouneed the rule 

Absolute. 


Bell against Bklson. 


1814. 


if'th Jan. 


rpilE parties bad entered into a submission to an ifthcsubmU- 

award, of all matters in difference in law and enre mentions 

equity, without mentioning any thing respecting costs, ^ts. 

The arbitrators awarded their own expcnces to be paid J**® arbitrators 

tiavo no power 

out of the sum which they had awarded to be. paid over to award them 
, £••••* to l)e paid by 

by one of the parties. cither part)' in 

___ particular (a). 


(o) If no dircrtionii arc ofiron respecting the award, they arc to be paid 
by both partiea. t 7'iiuhI, UI.'i. F.ii.u, Ifl.'i. - TUIJ, tith ed. Srt. 
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1814, Puiier now moved l'»*r a rule, calling on the dei'eiiJ- 

flint to shew cause whv he should not pav the costs of 

iSS. ‘I><-reference. 

5erfperBAYLEY J. Can the arbitrators award cost* 
to themselves ? 

Loro Ellen borough C.J. This has been a point 
so often settled that we cannot now entertain it. 
There is no doubt that the arbitrators cannot award 
their own expences under such a submission. 

However, the Court granted a rule .\«i, but which 
w as afterwards discharged. 


1815. 

StA May. 

If a party ob¬ 
tain a rule for 
getting aside 
judgnient and 
execution, on 
condition of 
Us paying 
coats, the Court 
will not issue 
an attadiineut 
in tbc fint in¬ 
stance for nut 
paying those 
costa. 


aoainst Mvndk. 


^jpHE tl^endai^t in this case had signed judgment of 
nonpros.and sued out an execution for the costs, 
and made a levy thereon. The plaintiff afterwards 
moved to set aside the judgment for irregularity, and 
obtained a rule nisi ,* but on shewing cause, the Court 
made the rule absolute, on condition that the plaiitlifT 
should pay the costs. 


Lr/Gres E. now moved that an allarbment might 
issue in the first instance, for not paying the costs. 


But the Court said, that they could only grant hint 
u rule to shew cause why the defendant or his attorney 
should not pay them; and added, that if they did not 
pay, or shew good cause why they did not pay them, 
they (the Court) would (hen make an order fur them 
to do so ; and should they disobey this, an attachment 
should immediately i<isue against them. 

Hull' .V?si on (hose grounds. 
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Rex against Gilbie. 


2Ut S,h: 


>JpH E defendant was indicted at the Morpeth sessions, ^cre m in- 
for running stolen goods, and he removed the ia> icmored by 
dictinent by certiorari into the King's Bench, and 
the Court sentenced him to be imprisoned for a space 
of time in the gaol of Morpeth. The Master of the bnM^t npia 
Crown Office, upon the taxation of the costs accord- ^fnehto w- 
ing to the statutes 5 and Q W. 3. c. 11. s. 3. allowed 
the prosecutor the expences of carrying the defendant *hoaid be im- 
from the King’s Bench prison down to Morpeth- 
Chithf now moved for a rule, calling on the prosecutor 
to shew cause why the Master should not review his ing thither 
taxation, and allow to the defendant those costs and ed to the de* 
expences attending his removal; and he intimated 
that he made the motion at the suggestion of the 
Master of the Crown Office, who thought it ques¬ 
tion of some doubt, and fit to be disccrased. 


AnnoTT J. considering it a question fit to be looked 
into upon the construction of the statute, granted a 
rule Msi, and afterwards, in the same Term, it was 
made absolute. 


Rex against 


J^NOWLYS, Common Serjeant, moved, that it 
should be referred to the Master of the Crown 
Office to tax the costs of a certiorari, the prosecutor 
having removed the proceedings by c-ertiorari, carried 
it down to trial, but afterwards withdrawn the record 
without notice thereof to the defendant. ' 


1814. 

14M JVoD. 

Rule* granted to 
refer it to the 
master of the 
Crown Office to 
tax, in favour 
of defendant, 
the costs of a 
certiurari, the 
record having 
been withdrawn 
without notice. 
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1814. Le Bi.a.nc .1. H«.s this over boon done belbrer do 
H,, i^lhey not Ibrin costs in the cause r 

^mut 

’riie Master of the Crown OHicc said not, and that 
it was usual to grant this rale. 


IluFc granted. 



161 


COVENANT. 


Cooper against Robinson. 

rpHIS was ua action of covenant for not paying 
taxes, and for not indemnifying the plaintiff* 
who was the purchaser of a lease, and in the deed of 
assignment the defendant covenanted to pay all taxes, 
and indemnify the plaintiff from them. There was a 
plea of set-off, and a demurrer to it, and joinder. Man¬ 
ning contended, that the amount of taxes must be cer¬ 
tain, and an action of debt might have been brought 
for the same. Chitltf, contra, was stopped 

Per Curiam. The plaintiff might have brought 
an action of debt, but he was not compelled to do so. 
He is entitled to have damages for any injury which 
may have arisen from the non-payment of the taxes, 
and which damages must be ascertained by the jury. 
It cannot be taken ns liquidated, and therefore there is 
no pretence for the set-off. 

Judgment for the plaintiff 


1818. 


5M June. 

In an artion of 
covenant for 
not indemnify¬ 
ing against 
taxes, no plea, 
of set-off can 
be sustained. 


VOL. TI. 


M 



CRIMINAL INFORMATION. 


18 U. 

30M Maf. 

Au affidavit to 
found a motion 
for a criminal 
information for 
a libel must 
diatincUy nega> 
tivr the chai^, 
unless the party 
libeUed be 
abroad, or the 
cluuyc l>e ye- 
Doral. 


Rrx cigaimt Wright. 

THE Attorney-General moved for a criminal infor¬ 
mation, on the prosecution of Lord Berkeley, 
against the defendant, as the publisher of a Sunday 
paper, called the Postscript, charging the prosecutor 
with having ravished Lady Deerhurst at his own cas¬ 
tle, during her iioncy-mooo, he being intoxicated, 
and going into her room in tlic dark, where she re¬ 
ceived his embraces as her husband. Tlie Attorney- 
General produced an aihdavii of the prosecutor, nega- 
tivii^ the charges, in order to found his motion ; the 
ailidavit swore that the prosecutor did not go into her 
room against her will. 

The Court thought that this was not a suilicient 
negative; and added, that they always require a direct 
negative, this being the constant rule, and always 
strictly attended to, except when the party was abrurid, 
or the charge was so general that it cannot be an¬ 
swered. 

Lord Ellenroroi gh C. J. referred to Rex v, 
Hastcell, and Rex v. Bate, Dougl. 3S7 ; and to a case 
where the party was charged with inunopoli/.iiig the 
bread in India, .igd starving the people. 


Le Blanc J. referred also to the Brewers’ case, 
where the application was refused, because they did 
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not distinctly negative the charge; and he added, it 
was usual to do it in the words of the charge. 

Information refused till a better affidavit produced. 

Afterwards {June 8th,) a rule Nisi was granted, on 
the prosecutor’s producing better affidavits. 


Rex against Hii.bebs. 

Jf^ARRYAT shewed cause against a rule obtained 
by Scarlett, for a criminal information against 
the defendant for a conspiracy to raise the price of oil, 
by making fictitious sales, and monopolizing. He 
said the conspiracy was denied, and the monopoly, as 
here stated, was no offence at common law, and the 
statutes were all repealed. 


Per Curiam. What other person has beeq^hewn 
to have been a co-conspirator i no one. In this case 
therefore there can be no cons}»iracy. 

Rule discharged. 


M 




1815. 


Rex 

ogainMi 

WmoHT. 


1818. 


9th Feb. 

On motion for 
criminal infor¬ 
mation against 
two persons for 
enduTDuring 
to raise price 
of oU, it must 
appoardistioct- 
Ip that they 
combined to- 
gctiier, as it is 
no offence for 
an individual 
separately so to 
endeavour. 
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1820 . 
IIM Ftb. 


M'Quoick against Davis. 


It is irrefroiar 
to serre tb« 
writ aod the 
notice of detJa* 
ration at the 
tame time; but 
wbere the de¬ 
fendant omit¬ 
ted to take ad- 
rantage of the 
objection until 
after judgment 
was aigned, 
and a whole 
term had elaps¬ 
ed, the Court 
would not set 
aside the judg¬ 
ment with 
costs (a}. 


motion to set aside judgment for irregularity, 
first, that there was no personal service of the writ 
on the defendant; and, second, that the notice of de¬ 
claration, and the copy of the writ, were both served 
at the same time. In June last the action was coni- 
inenced against the defendant, who is a sheriff's offi¬ 
cer, and the writ and notice of declaration were served 
on the same day, at his house. The defendant imme¬ 
diately served the plaintiff with a notice of this irregu¬ 
larity, but notwithstanding which the plaintiff pro¬ 
ceeded, and filed common bail. Both parties lay by 
until the 1st of ./am/ary last, when the plaintitf .signed 
judgmeul, and on the iGthof that month he executed 
a writ of inquiry, and in this Term the plaintif}' ap¬ 
plied to set aside the jndginent. 


Peake, Serjeant, for the plaintiff, and fVilde for the 
defendant, contended, on the one hand, that the de¬ 
fendant was guilty of laches, in coming so late lo the 
Court with the objection staU-d, and therefore he 
could not be relieved; and on tlie other hand, that 
the plaintiff was entitled to no indulgence, in having 
gone on with the proceedings after he bad been ap¬ 
prized of the irregularities complained of. 


The Court thought the plaintiff's judgment was 
irregularly signed; but it must be .>-et aside without 
cost.s, the defendi^ undertaking to appear and plead 
forthwith. 


Rule absolute, without c 



(a) See uext csce. 
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I6ji 


H ill against Parker. 


LAW ES shewed cause against a rule of Abbott, 
to set aside a declaration and subsequent proceed* 
•ngs, for irregularity, in serving the copy of the writ 
and notice of declaration at the same time. The ser¬ 
vice was in last Hilary Term, and nothing further was 
done till the notice of enquiry in vacation after Easier 
Term, and this nile was obtained the fourth day of 
this Term. It was contended, that the defendant was 
loo late in this application. 


1815. 

7(h June. 

A notice of de¬ 
claration serr- 
ed with a 
copy of a writ, 
is bad, and the 
defendant is in 
time to take 
advantage of it 
if he comes to 
the Court im¬ 
mediately after 
the next step 
the plaintiff 
takes. 


Abbott, contra, said, that they were not obliged to 
take it for granted that they were proceeding upon this 
bad notice, and that the^’ were in sufficient time if 
they came to the Court immediately after the next 
step they took upon such notice. 

Uayi.ev J. assented, and said, that they were not 
to assume that the plaintilF would proceed on a notice 
which was in fact a nullity. But the declaration was 
good, and therefore, as to that, the rule must be dis¬ 
charged. But as to the remainder, 

Rule absolute, but without costs, for the de¬ 
fendant obliged the [ilnintifl' to come here, 
having moved to net aside mure than wa.-> 
objectionable. 


Anonymous. 


1813. 


6lA June. 

BUTT ahewed cause against a rule of Reader, judgment si-t 
for setting aside a judgment. * He admitted that 
there was on the face of the affidavit a ground to set filing dfcUm- 
asidc'^e declaration, as being delivered in chief be- tef?)re”«pp«ar- 
fore the common appearance was filed ; but he said, 



DECLARATION 


IW 

1815. 

A^oktshu.*. 


1814. 

2fi/A ko,: 

Serriceablc 
process in tres- 
passandasMult, 
and the dechi- 
ratioii in trover, 
the variance is 
not material. 


as the motion was to set aside ihcjiuigmcnt, the Court 
would not do tha^ though they might have set aside 
the declaration if the motion had been pul in that 
shape. 

Lf. Blanc J. The motion should have been to 
have set aside the declaration, and all proceedings 
thereon; by moving to set aside the judgment they 
cannot afterwards move to set aside the declaration, 
and therefore they have affirmed that; but ns the 
Court sees the foundation of the judgment is wrong, 
they must set it aside. 

Rule absolute. 


Campbell against Palmer. 


JJT ONG moved to set aside proeeedings, for variance 
between writ and declaration. Two writs had 
been issued, one bailable in assumpsit, the other not 
bailable, but requiring defendant to answer in a plea 
of trespass and assault, and one declaration was deli¬ 
vered in assumpsit, the other in trover, lie contended 
that the latter was a variance from the writ in trespass 
and assault, and cited the dictum in Triiing v. Jones, 
5 T. R. 462. 


Baylev J. If no declaration, by the bye, was filed 
till the end of the second Term, the plaintiff may 
declare in any form of action. In eases of ail bills of 
Middlesex for trespass, if this motion was granted they 
could not sue in assumpsit, which is every-day's 
practice. 


Motion refused. 



DISTRESS. 


Jenner against Yolland. (In Exchequer.) 

.1 former day a rule had been obtained by Pelty 
Serjeant, Gaselee, and iVi/lde, to shew cause why 
a verdict for the defendant in this case should not be 
set aside, on the ground of misdirection of the Judge 
to the Jury. It was an action for taking beasts of 
the plough for a distress, whilst there were other 
tilings. And on the trial Abbott J. left two points to 
the jury : First, win Ihci the defendant, by due diligence, 
could have known that tlicre was sufficient distress, 
w'ithout taking beast^ of the plough. Secondly, 
whether the sale was fiiir, and for the best prices. Pell, 
Serjeant, abandoned the second point. 

Williams now shewed cause; and cited ol Hen. 
and I Harr. 683. The sale was not the question. It 
was the taking every thing on premises, and it 
should have been proved that there w'as a very consi¬ 
derable e.vcess. [G.vrkow B. In cases for excessive 
distress. Lord £li.enborough C. J. always considered 
that the landlord might take things which could be 
got together, rather than those of a bulky nature, 
which could not be divided.] Williams. The property 
taken must be sold in the ordinary way. 

Adams, on same side. The sale was not thegrarame/i. 
The question was, whether a person who took the dis¬ 
tress, had reasonable ground to think the goods 
alone were sufficient. If enough had not been taken, 
and a seeonu distress was made, there would have been 
an action. If otherwise, the propriety of the distress 
would depend upon extraneous circumstances. There 


1818. 

2C</i May. 

Landlord dig- 
truniiifr br.asts 
of ttip plough, 
not liable, if be 
bag ug«d due 
diligence to as- 
cert.iin whether 
sufiicient dig- 
trcHs without. 
Landlord not 
to he affected 
by snbsequ'-iii 
gale at higher 
price than wa> 
ez|iccti;d. 
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1818. 

J*N-jirK 

Yoti.A'in, 


niSTRRSS. 

ii. no aulhonly lo shew that yon ihnst begin the sale 
with any particnlar article, or sell any parlicniar thing 
Inst. 

Bayi.ey .T. There were only 14/. surplus, according 
to the estimation of defendant's neighbours. No 
landlord would take beasts of the plough, if his right 
so to do was to depend on future circumstances. 

Gase/ee, contra. The sale was the gravamen by law, 
and was sufficiently averred in the declaration. The 
sale was the gravamen under the stat. of fViU. 3.; for 
if the landlord sells under that statute what he could 
not take under the former statute, he is liable to an 
action. 

Gahbow B. The declaration concludes against the 
form of the statute, in the singular. 

Gase/cp. The >ali was, at all events, evidence to 
shew that the dl•«tre^^ ot bea«ts of the [ilougb «as un¬ 
necessary ; there uas an excess of 7.^/.; the l>ea‘-ts of 
the plough were sold lor only »>ne (juarter of that sum. 

fVy/dr, on th< same side. It is a question if the 
landlord is discharged, by shewing he acted on the 
opinion of persons in whom he confided ; and whether 
the sale was evidence of an exce-,,. No extraordinary 
prices at the sale were shewn to have been given, and 
yet there was a great overplus. As notice to the land¬ 
lord of the value of llw* goods is not neces.sary, due 
diligence is no answer to the first question. 

\\ ooD B. The whole question is on the first count, 
whether it was found or not. It is said that Ahe sale is 
■ufTx ieiit to support tin evidence of an * .xces-ive dis¬ 
kless , hin that i^ not '-uibcierii niili-," the di-lres> it- 



DISTKKSS. 

s(‘H was illegal; tlilkl is the unly question. I tbink the 
distress was properly made : whether there was other 
distress does not depend upon subsequent events, as a 
sale at a high price. The true construction is, I think, 
according to fair price, in fair judgment, at the time 
of the distress. So the direction was, whether there was 
reasonable diligence used in the estimate, and 1 think 
it right. On the estimate it does not appear there,^as 
sufheient property without beasts of the plough. The 
rent was 194/. The appraisement on oath was 211/., 
being l.'i/. or 14/. more than the rent. It has been said 
there might be a second distress : that is, if all was 
sold; and in the mean time the tenant might drive the 
cattle away. 

Gakmow B. I :un of the same opinion. The evi¬ 
dence was left to the jury, and the direction of the 
judge was correct. The jury have found that the dis¬ 
tress was reasonable. The direction is objected to, 
first, that the distress was at the landlord’s peril, and he 
was liable, if the excess were shewn by future events; 
{ think it a fair construction, that reasonable diligence 
is sufficient. £dly. It w'as said that beasts of the 
plough must be sold first; there is nothing in the sta¬ 
tute to shew that there must be a second sale, but if 
that is so, no landlords will ever take beasts of the 
plough ; and before a second distress is made they may 
be driven away, or a judgment creditor may seize 
them. In this particular case, when the distress wa.s 
taken, the value of farming slock was very low, and 
the sales under the distress were particularly so. The 
defendant bid himself, and improved the sale. The 
auctioneer says there would have been a difficulty to 
raise the rent without Uie beasts of the plough. I think 
the vert^ct right, and that the parties acted bona Jide. 

llnle discharged. 


169 

1818. 


Jenmek 

agaaut 

Yo1.LA?(1}< 
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1818. 

lOM /V«. 

Verdict in 
rjectmeot on a 
coont on a sup¬ 
posed demise 
by a paitv, 
without bis au¬ 
thority, and 
without his 
coururring in 
the action, set 
aside (a). 


EJECTMEN'r. 


Doe ex dem. Hammek aW Corporation o/" Ply¬ 
mouth against Fillis. 

JN this ejectment on several demises, the plaintiff 
obtained a verdict only on the first demise, staled 
to have been made by the corporation of Pli/moath. 
At the trial, evidence was given that the corporation 
had given no authority for their names to he used; and 
on this ground, and on an affidavit that no such 
authority had been given, Pei/, Serj. obtained u rule to 
shew cause why the verdict should not be set aside. 

Casfwt/now shewed cause, and reli**d on the ease 
of Doe ex dem. fine and others v. Fig^im and another, 
:> Taunt. 440(a). 

The Court, however, distinguished that case from 
the present, and said that certainly the want oi' autho* 
rity was sufficient to set aside tlie verdict, provided 
the affidavit to ground the motion clearly proved the 
want of such authority. The affidavit being suffi¬ 
ciently positive and certain in this respect, the Court 
pronounced the rule 

.\i*sohite. 


(a) In ht. T. 1817, in aa ejectment on demise of llatmtU uiH of C,tr- 
jmatian of PfyiiuMth, After verdict for [^aistiff, the f^tirt of Kiug’* Bench 
stayed jtidgment, on athdavit that the Corporation had not given <onsent 
to use their name. BmpiUn, attorney, Aldnmn^ry, lltli 
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Doe dcm. Shepherd and another, against Roe. 

^HITTY moved, on a former day, for a rule nisi, 
why the name of one of several lessors of the 
plaintiff, who was beneficially interested in the estate, 
as a co-heir in gavelkind, should not be struck out of 
declaration, behaving been made co-lessor without his 
consent, and without any tender of indemnity : such 
lessor swore to these facts. 

Campbell opposed the motion, on ground of its being 
premature, before appearance, and that it did not ap¬ 
pear that motion was on behalf of such lessor. 

Holboyd J. It is proper to move before appear¬ 
ance ; and as lessor swears, that shews the motion is 
on his behalf. 

Rule absolute. 


Doe dem. Thomas against Roe. 

moved for judgment against the casual 
ejector, stating that the declaration was by 
original, and the notice at the foot thereof was not 
wheresoever, &c.” but as in proceedings by bill in 
the K. B.; and referred to Doe v. Hazlewood, 3 T. R. 

Per CluKiAM. It is suHicient. 

Judgment against the casual ejector. 


Anonymous, 

f^ASELEE applied for judgment against the ca¬ 
sual ejector, where notice had been given by 
mistak^ for Hilary instead of Trinity Term, but the 
tenant in possession w'as afterwards informed of the 
mistake. 

Rule Sisi. 


1820. 

23rrf Feb. 

If a person be 
named in a de¬ 
claration in 
ejectment as 
one of the 
lessors of the 
plaintiff, 
without bis 
authority, the 
party served 
with declara¬ 
tion may, be¬ 
fore appear¬ 
ance, move the 
Court to hare 
such party's 
name struck 
out of declara¬ 
tion. 


1814. 


lltA /;*. 

Judgment 
granted against 
the casual ejec¬ 
tor when the 
declaration was 
by original,am! 
the notice was 
as if by bill, 
omitting 
“ whereso¬ 
ever, Ac.” 
and it was held 
immaterial. 

1814. 


15M June. 
Rule niti for 
judgment 
granted against 
the casual ejec¬ 
tor where the 
notice was in 
thcwrongtemi, 
but the tenant 
in possession af¬ 
terwards knew 
of the mistake. 



I7« 


LJHCTMKN'I'. 


1815. 

6lA M. 

Declaration, 
intitird of 
A/ick. Tenn, 
54 Gn. 3, in* 
stead of 56 C.3. 
but notice dat¬ 
ed lltb,fan. 
1815, requiring 
tenant to ap- 
I>ear “ next 
HUary Term,” 
held auffirient. 


Goodtitle dem. Ranger against Roe. 

JffACKJ}^ESS moved for judgment against casual 
ejector. The declaration tvas entitled Michael, 
mas Term, 54 Geo. 8. instead of 55 Geo. S. and the 
notice to appear was dated 1 Ith .Janiiart/, 1815, requir¬ 
ing the tenant in possession to appear in next 
Hilary Term.” This mistake, it was submitted, was 
not materia). 

Lu Rlanc J. ruled that the declaration was suf- 
ticient, and et)nsec|uently 

Kule absidule. 


1820. 

IIM Ft*. 

ITic notice to 
appear being in 
“ TVintty Term 
next," instead 
I'f " HUary 
Term next," 
judgment was 
alloired against 
tlie casual ejec¬ 
tor. 


Doe against Greaves. 

J?"" ES moved Ibr judgment against tlie casual 
ejector, and mentioned, that the notice at the 
foot of the declaration required the defendant to ap¬ 
pear in Trinity 'I'erm next, instead of Hilary 'I’erm 
next; contending, that as it was a mere clerical mis¬ 
take, the tenant in possession could not be deceived. 

Holroyd J. («) was of opinion, that the error 
would not vitiate the proceedings, and therefore grant¬ 
ed a rule for judgment. 

Tlif only judge in Court 


1815. 
14rA Kao. 


Anonymous. 


Awrongtitleof ijj^ A ft 72 FA if’moved fur judgment against tlu ca- 
theTermina allidavit of the suiiioietit ser- 

The declaration was entitled 
Term, .ifi Gvi, 5. uliich had not yel arrived, and 


declantioo in 

rjcctmcnt,isaii vice of’lhc declaration 
imouitenai 
irror. 
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there was no date to the notice further than that of 1815. 
the service thereof However, AiroNmoi 

Lb T3lanc J. thought it an immaterial error. 

Rule absolute. 


Anonymous. 


27th Jan. 


E. TAUNTON moved for judgment against 
* the casual ejector, on the usual adidavit of 
service. The declaration was entitled as of IlUartf, in¬ 
stead of Michaelmas Term, but the notice to appear 
was right. 


.ludfrment 
granted against 
tUc casual ejec¬ 
tor, where the 
declaration was 
entUled bjuiiis- 
take of a wrong 
Term. 


Bavley J. thought the mistake immaterial. 

Rule ahsohilc. 


Anonvmou.s. 


1817. 
29/A AptiL 


^ROSS moved for judgment against the casual 
ejector, on the atlidavit of suilicient service. The 
title of the declaration was as of Michaelmas, instead of 
Easter Term, but the Term in the notice was right. 

The Court said that it was an immaterial mis¬ 
take, since the notice was correct; and granted judg- 


If the title 
to a declara¬ 
tion in ijcct- 
incnt is wrong, 
and the notice 
to appearthere¬ 
to is correct, 
the defect in 
the title is 
cured. 


niciit. 


Anonymous. 


1816 . 
20/A Jan. 


DAMS moved for judgment against the casual 
ejector. The declaration stated that J. Mills 
(the real defendant) was attached to answer, &c. and 
then went on, and used the name of the casual ejec¬ 
tor throughout the remainder of the declaration, 
the declaration, instpitJ of the casual ejector. But the party should amend. 


Judgment 
granted against 
the casual ejec¬ 
tor, though the 
real defend¬ 
ant's name was 
inserted at the 
beginning of 
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181 (). HolhuydJ. You may have judgmatii, bat ii ik 
ANoKTMort. a-<>rtli joar ('oiisideration whether it will not he ndvUe. 

able for you to amend ; tor though, if the defendant 
do<*s not appear. thi» will be immaterial, yet if he 
does, he tday set aside your proceedings. 


IH'iO. 

13M Frb. 


Dok on thv t/rtn. of Philltp Worthingtxjn anil 

jA.MIt$ ^^’oIlTHI^•GTO^ ngaiust BfTCHKR. 


Tbe declantioQ 
innetitaent M as 
tDOtled “ Dot 

on tlic demist' 
of A. and v. 
n.'' and tlu» 
affidat-it of tlic 
senricc of tho 
dfclaratkiu 
upon tbe tenant 
in posaesaioii 
was entitled 
“ Doe on the 
demise of B. & 
A. T. B. and 
the Court, not- 
withmamlinjr 
the Tariance 
between the 
arrangement 
of the lessors' 
names, gave 
judgment 
against the 
casual ejector. 


DA MS TOoWTt! f*>r judgment against tin- casual 
tjecloi in this case, and ihought it necessary t<» 
mention a peculiarity in the pri>cccdings, hefore th« 
rule for judgment was drawn up. The title of tin- 
cause in the declaration was “ Doe on the demise of 
Phillip If orthingtuH and James If orthin"io>i v. Butcher 
and in the aihdavit of the service of tlie decl.oration, 
the cause was entitled “ Doe on the demi'c of James 
If orlhington and Phillip IVorthiugtnu v. Butdu-r^ 
merely changing the order of the names of the lessors 
of the plaintitf from that in which they stood in tii* 
declaration. 

The Cuvkt said it was a mere clerical mi>.take, and 
ordered the- rule for judgment to he drann up. 


Dok detn. Fired against Rok. 

jj^ITTLEDALK moved lor judgment against the 
casual ejector. There were two tenant' in possc.'- 
sion, being joint tenant.' and copartner' in trade: service 
of the declaration was good as to one, hut the othei 
had not been served at ail; and Litlledulc eontended 
that it was unnecessarv, as the serviee of one was suf- 

entitle the 

pisintifla to judgment Mra'uut the ratnsl ejertor in tlir firal uMUnri*, lint then- nui.sl hr s 
rule to shew cause (o). 


1815. 

19M June. 

Service of a de¬ 
claration in 
qectment on 
one of two 
joint-tensttU 
who were also 
copartners in 
trade, is not 
snfficient to 


(a) I li. and B. d<i9. 
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ficient; for if they were only joint tenants it would 

have been sufficient for a rule nisi, but where they are 

copartners in trade they are entirely of the same inter- 

esty> and the plaintiff is therefore is entitled to a rule 

absolute in the first instance. 

* 

Bavlev J. We can only look to the Joint interest 
in the estate as joint tenants. 

Judgment against one, rule to shew cause at^ 
Chambers as to the other. 


Right ex dem. (igainst Wrong. 

jnAYI.EY, R. moved for judgment against the ca¬ 
sual ejector, on an affidavit that the declaration 
had been served on one of three persons who were all 
tenants in possession, without naming them as joint- 
tenants, or tenants in common ; and Bayley contend¬ 
ed that it was unnecessary so to state them, because, 
being in possession generally, and not of separate parts 
of the premises, the inference was that they were joint- 
tenants, and the defendant could not swear to their 
mesne interest in the premises ; and he cited the case 
of Doe ex dem. Bailey v. Roe (b), where, under similar 
circumstances, the affidavit only stated that the three 
defendants were in possession of the premises ; and he 
read LoRn Eyre C. J.’s judgment. 

Lord Ellenboroucm C. J. thought the service 
upon one of two persons in possession was sufficient, 
and he granted a rule Msi. 

(a) The affidavit must shew that they are a!i io possessioD. 1 Chisty't 
Repts. 141. 

(i) 1 lim. aud Pul. 369. 


1815. 
Doe dan. 

PlBlD agalmtt 

Roe. 


1817. 


7lh Jan. 

A rule nisi for 
jiidirment 
against the 
casual ejector, 
wiiere the ser¬ 
vice was on one 
of three ten¬ 
ants in posses¬ 
sion, and the 
affidavits did 
not state them 
to be joint-ten¬ 
ants (a). 
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I JliCTMEN r. 


1814. 

•fan. 


Anonymoits. 


Rulo Mui 
STuntcd where 
tlie service WM 
on one of two 
ioint-tenants. 


yii\DA L moved tliat the serviee of a declaration 
in ejectment on one of two joint tenants in pos¬ 
session should be deemed ’good service, and he cited 
the case of Doe er dem. Hailei/ v. Iio'\ 1 B. 6i' I*. 36y. 


Bayley J. granted a ruh* .Vi.t/ («). 

(a) Hie rule for jufignent in the CASe in 1 ti . and f . .tfiil, absolute in 
the first instance. The tenant himself must l>e served, and not the ser¬ 
vant. 1 Ch^ty\ Rep 121. 


1814. 

22/f jH»t. 


Doe ex dem. Murphy against Moore, and others . 


Though service 
of « declaration 
in ejectment 
on one of three 
several defend' 
ants Ls not 
sufficient, 
judgment will 
be granted 
against tlic 
<’ther two. 


Oflf y.V moved for judgment against the casual 
ejector. Th^ were three defendants, who held 
severally. The service t,as appeared by the allidavits 
produced) was perfect as to two, hut imperieel as to 
the other. Cnmiftt thert fore moved for judgment 
against the two only. 


And the Cot k r granted tin iule for |udgnu:;! 


1818. 
6M Aov. 


Doe dem. Hatson against Roe- 


The affidavit in 
support of the 
rule for judir- 
meM .‘igaiiL't 
the casual ejec¬ 
tor, where 8‘V 
tenant keeps 
out of the way, 
should staU* the 
lielicf of till- 
deponent that 
he kept out of 
the way to 
avoid l>eing 
served 


ASBEjRD moved in 
fr>r a rule for judgment 
It appeared that the tenant 


an action of ejectment 
agatnst the casual ejector, 
in possession kept out ol 



'bj Where t)ie teiuint alMConds or keeps out of the way tn avoid bciiig 
scrvi-d, the copy of the derlaratnm should Ih- delivered to oiii- of his 
f.iinily; or if there be no one in (Mnsevsinn, may Iw affixetl on some r<Mi. 
«pieuous part of the premises, /irfrf. 1‘rar. 6th ed. .'•O'J. .\ny iiecnliariiy 
in the -en-ire of the declaration in ejectment eliould be mentitmed to tbe 
(.’imit on moving for judgment against the casual ejector, 'itie irenrral 
roles reapi-etin.' the affidavit of serv;ce t>l the de<'lnratiuu, will la* found 
detailed in efdm/i. >'i Ejectment, 2iid ed. 211. 
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the way, and could not%e served with the declaration; 
but the aBidavit upon which the motion was ground¬ 
ed did not state any reason for the tenant’s keeping out 
of the way, or that he did it to avoid being served. 

AnnoTxJ. expressed an opinion.tliat the affidavit 
should state the belief the deponent, that the party 
kept out of the way to avoid being served with the de¬ 
claration in ejectment.. 

Rule refused, in order that the affidavit might 
be amended. 


Doe dem. Lowe against Roe. 

fiROSS moved for judgment against casual ejector, 
on an affidavit which stated that the declara¬ 
tion was stuck up upon the house ; that no one was 
in the house, and that the neisjlibours believed the 
tenant had absconded. 

Dampier J. It is not sufficient to swear that no 
one was in the house. If there was a vacant possession 
the party must proceed as such ; but almost any matter 
will suffice to prevent a vacant [>os»cssion. The affi¬ 
davit should go on to slate that the deponent believes 
the tenant has absconded to avoid being served, in 
which case you may have judgment against the casual 
ejector. 

Rule refused. 


Anonymous. 


JgARLOIV moved for a rule to shew cause why the 
service of a declaration in ejectment should not 


service of a drclaratton in ejectment Iw f^>Oil, stating that the tenant kept 
&c. is insufficient, nnless it swear that the person serving the dcciaration 
defendant, and could find him no where (a). 


(a) See imti', I7(i, uole. S.-rvice nt’.i dechiratiun in ejectment, by leaving 
Vol.. 11. 


1818. 

DOEttrm. Bat- 
SOK agaitut 

Roe. 


1814. 


14<A Ajml. 

Judgment as 
against casual 
ejector, adiere 
uo one in the 
house, must 
state in the 
affidavit that 
the party has 
absconded with 
vifw to avoid 
the service, or 
at least, must 
swear to his 
belief of it. 


l8kJ. 


23r(f Jm. 

An affidavit to 
ground a mo¬ 
tion that the 
out of the way, 
searched for the 



17tt 


ItKI. 

Vkontmoi'c. 


IF Iff. 

.Vui-. 

KiiW iitfl and 
aiterrard* 
rule absolute 
fur judgment 
again.'t tlie 
casual ejector, 
wberetLehouM! 
vat shut op and 
DO tenant was 
in posscMuon, 
and the dec la* 
ration was St lick 
up OB tbe must 
eonspiruous 
part of the pre- 
loiae*. 


EJECTMENT. 

be tieemeti stiflicienl, and abtf that the Cottrl should 
direct that tlic service of the rule on the premises 
should be deemed gowl service. The affidavit to 
ground the motion stated, that tlie tenant in posses¬ 
sion had deserted the premises fifteen months, that the 
declaration had been served on the tenant’s servant 
maid on the premises, and that the nature of tlie dc«-la- 
ratiou had been explained to her j^but the affidavit did 
n()t proceed to slate that the person serving the decla¬ 
ration had searched for the tenant and could not find 
him, or did not know when he could be found, &e. 

Bavi.k^. J. •■..ud il was itiMilbtlent. 

linle refused. 

it with R sen-ant of the tenant in )>n.s!.essinn, is luul, tor want of an sr- 
knowlcilgment that tbeaetvant hai) received it. 1 t'hirty, 100 ; and .•ee 
fKttt, 18". IVhere the tenant keep' out of the way to avoid beitij; sen-ed, it 
will tv sufficient to deliver .a copy of the derlaratjon to one of lu» famil) ; 
or if there tie no one in po.<se.<'ioii, it iiiay Ik- affixed on jkiihc eons|iieiK<i(' 
part <if tin pri ini.M-,'. .lumiti on t!ii etnienl, iJml ed. dlO. 7Wi.', 0th ed 
■SOS. .Me. l,":*. 


I)oK er (hm. IIelk asainst Roi.. 

E. LAlVES moved for judgment against the 
casual ejector, on iiti affidavit swearing that for 
some days previous to the service of the declaration, 
the premises in dispute were shut up, and no body was 
the^; uud that on the ‘2d Nui'. 1810, a copy of tiic 
declaration waa fi.ved on the door of the house, being 
the most conspicuous part of Ihc prcUiisc- • and E. 
Lanex r< b-rred to Eenn n dem. liutkfe v. 1 New 

Kept'. 29*1. 


AniioiT .1. gratitcd a rule nttt, as it was so dune in 
that ease; and he added, that the service of the rule 
“lioiild be made in the suine inunne'r as the declaration. 
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and tliat it sliuuid bt* deemed i^ood service, unless the 
tenant should be found. 

Kule Nisi, afterwards absolute. 


Anonymous. 

jLAND in^lV'cd for judgment against the 
casual ejector, on an affidavit, that the tenant in 
possession being out of the w'ay, and as no access to 
‘her could be obtained, e.vcept a reference to her at¬ 
torney, application was made to him, and he directed 
that the declaration should be sent by the twopenny 
post to the tenant’s last place of abode, which was done 
accordingly. The atlidavit also swore, that servict; 
had been made on the premises, on a person whom 
the deponent believed to have been left there by the 
tenant in possession, and also on the attorney. 

Au»ott J. grantird a rali“ fiisi, and afterwards the 
rule was made absolute. 


181«. 

14/A ffuv. 

•ule absolute 
for judguient 
against the 
casual ejector, 
where the ser¬ 
vice of the de¬ 
claration had 
been made on 
a person be¬ 
lieved to have 
been left in 
jKJssessioii by 
the tenant,who 
was out of the 
way, and also 
on her attor¬ 
ney ; and a 
letter sent by 
the two-jK-nny 
pi>st, acrording 
to tlic attor¬ 
ney's direction, 
to the tenant's 
last place of 
abode. 


Doe ex dem. Atkins against Roe. 


rpiNDAL moved for judgment agaiusl the casual 
cjt'ctor. The tenant in possession was dead. He 
had no wife at the time of his death, and no adminis¬ 
tration had been taken out: his goods were in fte 
ljous(‘, and his servant was in possession. The notice 
to the declaration was addressed to the tenant in pos¬ 
session, or Ids personal reprcseiilalivc ; and the service 
thereof was on’the servant in possession. 


lloLKuYi) .1. I think it is insulHcient; you must 
lake some other cour-sc; you perhaps had better en¬ 
deavour to get possession, and if the servant who is in 

N 


18l(i. 


K/A .Vor. 

Wberethc ti*n- 
uiit ill posses¬ 
sion U since 
■lead, and bis 
lale servant is 
ill {Missosion, 
the plaintiff 
had fietter en¬ 
deavour to get 
(losscssion; and 
if the servant 
who is in pos¬ 
session resists, 
till'll treat him 
us tenant, and 
serve the decla¬ 
ration <m him 
.'IS such ; aiiil it 
he iloe.s iii>t tbvi^ 
re.sist, perhaps 
it may be treat¬ 
ed as a vacant 
possession. 



reni 




l>or rr linn. 
ATKixSff^aiW 
Roi:. 


ISI 


Tih «/vnr. 

An acknow¬ 
ledgment by 
the defondaiit 
of the receipt 
of the decla¬ 
ration is not 
sufficient toon- 
title tiie pl'tin- 
tiffto judgment 
ngain.-t the 
c.'isual ej.'i tor. 
Unless it la- 
sworn that the 
adtriis-ion wti» 
before the c>- 
>o;^n 


1814. 

SfA Ffb. 

Scirice of a de¬ 
claration in 
ejectment on a 
bmtlier of the 
tenant in pos- 
scasion U bad, 
for want of an 
Bcknowleilp. 
nieiit by tlie 
tenant that he 
had received 
it(«,. 


WECTMENT. 

posseiision resists you, you may llion treat iiini as te¬ 
nant, and serve him with a declaration, with notice 
addressed to him; and if he does not resist vou, per¬ 
haps yovi mAy then treat it as a vacant possession. 

Tindal. Perhaps service on the solicitor ol’ the de¬ 
ceased would besufticient. 

IIoI-RoydJ. I think not. 

Rule refused. 


Doe dcm. Tindale against Roe. 


BEUD moved for jiulwment against the cifkua! 
eieclor, on an allidavit that the house was vacani. 


and the notice was stuck upon it, ami the defendant 
subsequently admitted that he had received it. lUil 
it did not state that tiie admission was before tin- 
essoign day. 


R.avlev .1. thought it insuflicicait, and he would not 
grant a rule ni'i, saying it had been refused thi^ Term 
before. 


Right Fhek.man againtt Roe. 

J^PANKIE moved for a rulg> to .shew cause why 
judgment should not be entered up agaiii>l the 
casual ejector, on an allidavit that service of the de¬ 
claration w as made on a brother of the tenant in pos¬ 
session on the prenu>es, hut the tenant had made no 
acknowledgment of a receipt thereof. 

Bayley J. said, that as there had been no ucknuw- 


'<i\ So wticro liu- •i-rvici- wi^ on .1 ^crvanl. 1 Chilli/'i Rep. lOi 
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Icdgnienl, lit* could not even grunt a rule nisi. The 
circuinstaiico of the party served being the brother of 
the tenant in possession, affords no legal ground for 
presuniiiig that ibe hitler received it. ^ 

Rule refused. 


Anonymous. 

J^ICIJ-‘IRDSOy moved that the service of a de¬ 
claration in ejectment on the clerk of a public 
body (an act of parliament having directed Uie clerk 
to be up|>oiitled) should be deemed good service. 

Rayi.ey J. granted a rule mmi; but 

“Richardson, on looking at the affidavit, observed 
that it was entitled with the names of the real defend¬ 
ants, instead of Richard Roe; and 

Bay LEY J. said that it was then no affidavit in the 
cause at all, and if the rule nisi was to stand, the 
plaHItiff might be turned round. 

Richardson said be would amend his aliidavit. 


Anonymous. 

J^O L.dyi moved for a rule to shew cause why ser¬ 
vice of a declaration in ejectment should not be 
deemed good service, on an affidavit that it had been 
served on an attorney who represented himself lb be 
the agent of th^ tenants in possession, and who desired 
the person serving it not to trouble the tenants, but to 
give it to him and he would appear for them. Xjian 
also moved that the service of the rule on the attornev 
should be good service. 

Tm-e Couut granted a rule nisi, which might be 
served ns moved for. 


ISl* 


IB 14. 


RtOUT dem. 
Fheeman 
agahut 
Roe. 


1814. 

>3rf Feb. 

Rule nisi grant¬ 
ed to make the 
service of a de¬ 
claration in 
ejectment on 
the clerk of a 
public body (the 
clerk having 
been directed 
to be appointed 
by act of par¬ 
liament) good 
service. 

The ^davit to 
ground such a 
motion must 
not be entitled 
in the real 
uaiues of the 
defeudanU. 


ISlG. 


2S{/t June. 

Rule nisi grant¬ 
ed for judgment 
against the 
casual ejector 
where service 
of the declara¬ 
tion was made 
on an attorney, 
who represent¬ 
ed himself to be 
the agent for 
the tenants in 
posscs-ion, aud 
would appear 
for them. 
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ISIS 

Tlu' Court will 
ill till- first iii- 
Maiiiv only 
srniiit a nilc nijn 
for jiuigmrnl 
against thf 
casual rjcctor* 
where the 
davit iUh’s nW 
swear that the 
import of the 
rterlamtion was 
esplaiiieil to a 
sen-ant to 
whom it was 
delivered [a). 


Anonymous. 

^yOUy> SEL niovt'd tor judgment against the casual 
ejector, f>n an nfliduvit that the person serving 
the dechnation went to the premises of the tenant in 
possession, and there found her ill in l»ed up stairs, 
but she said she could not come down stairs to receive 
it; the declaration was then served on the servant 
maid to earrv it to her mistress; she did so, and re¬ 
turned, saying that she had delivered it to her. The 
albdavit, however, did not state that it hiid be«-ii e.\- 
plained to the servant, or that site had been di. sired to 
explain it to her mistiess, or that she had so ex¬ 
plained it. 

Bavckv .1. on aecount of this defect in the atb- 
(\avit, said that be must only have a rule to shew 
caiist. 

Kn!i- Nisi. 


a' 77>e coatcOL* of s licclAratioc larjrduuut ahuulil br < ipia||lr>i at 
thr liDic tolhr parly on whom thrilnlsrji! *. rvni. .IJami on r.y«ct- 
ment. 2tM).* 


18 la. 

H/A .V.„-. 


ANONYMdlS. 


Ruiegranu-d TOOSS moved for judgment against the casual 

to shew cjkuso m ^ ~ 

why the scr- cjcctof. Oil an aflidavii that the declaration Was 

nokM^ia^rt- Served on the son of the tt nant in possc.>.sioa,^H ho 



said that his father was unable to f ttend to any busi¬ 
ness, and that a person representing to be tbe 

wife of the tenant in possession, and whom the depo¬ 
nent verily believe!, was sueh {fA, called at the other 


Meat on a coo 
'4ltlike teaant 
'do, 

1 til At 
' WAS 
I At- 
ibu- 

1 Afcut>-i‘<jaecil i^iiia'ioii hv a (x r-on hIkmii tli)- dcpci 

tia poM'f’SMon. V. hi hiT hiisSntnl h til r^<*» il jth 


lit U liuVt .i H*»» iHft i»is* of 
■ilt| Ik- €t'*« ikrnrifi-. 


(t .\ii AffidAvil of the terviie of a derlArAtioii in rj. i tm. iit on a wumAu 


rcpreieDtiiig henelf Ufbe the wife of the teoaiit in puMcwiiaii.' nol tuiing 


.dpponcat’* b4|pf dut du «u «o, if istuKckut. Dot drin. v. 
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of the plaintiff’s .attorney afterwards to settle the 
business, and admitted that the tenant in possession 
had been served with a declaration (a); and the alii- 
davit swore that sifch admission was made before the 
cssoign day. 

Le Blanc J. thought it insufficient service, but 
granted a rule calling on the tenant fo shew cause 
why it should not be good service. 

Rule Nisi. 


(a) Sccl CAiV/y'* Rc|i. 121. 


Doe pxdem. Lord Aylesbury against Roe. 


D. JONES moved for a rule to shew cause why 
judgment should not be signed against the 
casual ejector, on an affidavit that service of the de- 
cladition had been made on one A. B., wh^ had the 
care of the person, and the management of the affairs, 
of the tenant in possession, who was a lunatic; and 
D. Jones asked if the rule to*shqw cause should not be 
directed to the said A. B., and that it was so done in 
the case of Doe V. Roe ex dem, Wright^ Barnes, 190. 

Bayley J. There the person was appointed by a 
regular committee.; it does not appear to be so here, 
and the rule u^t be generally to shew cause, and it 
is not necessary that it should be directed to any par¬ 
ticular person. 


1816 . 

AxO^THOUS. 


1814. 

8th Frb. 

Judgment 
against the 
casual ejector, 
where the ser¬ 
vice of the de¬ 
claration thu 
made od a 
person who had 
the care of ten¬ 
ant jn posses¬ 
sion (a lunatic) 
and the manage¬ 
ment of his 
affurs, though 
not i4ppointw 
1*7 .a regular 
committee. 

N.B. The 
rule aw* m such 
a case should 
be generally to 
shew cause, 
without 1)61117 
Erected to any 
party in parti¬ 
cular. 


Rule Nhi, afterwards abselute. 
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Rnie absoluir 
for jod(rmoiit 
Mfsiiut the 
rasiuU ejector, 
^rre rule nisi 
WM (terred on 
Uir eerrmot it 
the tenant 
posMasion ra 
the pmnises, 
vlticn weiv 
locked up, and 
nobodyinfoem, 
except the ser- 
rant, who had 
the keys of the 
premises, the 
declaration 
haring been 
aerred on the 
aerrant under 
neailythe same 
cirrumstanccs. 


Dor tiem. Akins against Roe. 

HULK bad been obtained to shew cause why 
judgment should not be signed against the casual 
ejector, on an affidavit that service of the declaration 
had been made on the servant of the tenant in posses¬ 
sion on the premises, which were shut up, and no¬ 
body in them, except the servant who had the keys of 
the premises; and a copy of the declaration was also 
stuck upon some conspicuous part of them. 

Gifford now moved to make the rule absolute, on 
an affidavit that the rule nisi had been served on the 
servant; the circumstances being just the same'hs 
when the declaration was served, except that since 
the service of the declaration, the servant had given 
some of the kevs to a friend of the defendant. 


IJ.vYl.r.v .1 thuocht tin >ervicr sniHeienl. 

Hiiic absoliil#. 


1815. 

26 Hi Ma;i, 

Rule Hwt grant¬ 
ed for judg¬ 
ment againiit 
the casual rjet-. 
tor, where it 
appesTcd from 
circumsUuircs 
thnt the parties 
undeistoud the 
contents of the 
dedantioD, 
though the affi¬ 
davit did not 
state that it was 
cifdained to 
tbm (aj. 


Anonymous. 

jpj.4 JiKE moved for judgment against the casual 
ejector, on an nflidnvit that the person serving 
the declaration went to the house and i'onnd it shut 
up, and the tenant in possession looking out of the 
window, said he knew what the declaration was; the 
person serving it then read it to him, and knocked at 
the door, and the wife came to the door but would 
not opgp it, and said that the declaration could nut be 
served when (he hou.se was shut up, and that the notice 
was not a good one. 


(a; In general the notice be read over and explained to (lie 

party wared. TiM, 7ib ed. 50j. 
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Dampiku J. thought ut iir&t that the t>ervicc was 
not sufKcient, as the affidavit did not state that the 
declaration was explained to them. But afterwards, 
concluding from the above facts that thej knew what 
it was, he granted a rule nisi. 


Wright ex dem. Bayley against AVrong. 

^ AYLEY R. moved for judgment against the 
casual ejector, on an aBidavit that the tenant in 
possession was in Neagale, and the person serving the 
declaration saw him there, but he refused to take the 
declaration, which was pushed through the iron grating 
toliiin, and in his presence; and Rayletf cited the case 
of Farmer Mills, liarnes, 180. 

HoLitoYD J. granted a rule Nisi only, observing 
that the defendant might controvert the facts. 


Anonymous. 

J^ALFOKl) moved for judgment against the 
casual ejector, on an affidavit that the declara¬ 
tion was put down on a table in the house, in the pre¬ 
sence of the tenant in possession, and was explained 
to him ; but it was not given to him, because a son of 
the tenant stood.between the person endeavouring to 
serve the dechtiRtion and the defendant, and prevented 
him from serving it. 


UoLKOYD J. said this was sufficient. 

Rule absolute. 


1815. 


ANUNYMOtiS. 


..V *^' 7 - 

2'id Jan. 

Rule nifi grant¬ 
ed forjud went 
against tuc 
casual ejector, 
where the dc - 
claratlon was 
pushed through 
an iron grating 
to the defend- 
.int, who was in 
Newgate. 


iSiti. 


2'JU JiiHf. 

.1 iidgment 
ag.iinst the 
casual ejector, 
where the de- 
eliiratiou was 
put on a tabic 
before the de¬ 
fendant, but 
could not be 
delivered to 
bim, as the de¬ 
fendant’s son 
prevented the 
person from 
serving it. 



isjEawNr. 




1 H 16 . 

W Jufy. 

Jndgmrnt 
(rruntod neainst 
the r«»uai ejoc- 
l»>r. where the 
derlamtu>ii wns 
nut iva<l ever 
or explaimtl to 
the tciuint ttt 
pn<>set«u>n on 
whom it was 
serredjbutwVto 
uibecquentiy 
acknowiedgcil 
that he had rr- 
reired it, and 
knew what it 
waa. 


1813. 

19tA Jutu. 

The Court 
will in the Arat 
instanre or.Jy 
grant a rule nin 
for judgment 
agaimit the 
caaoal ejector, 
where the mo¬ 
tion is ground¬ 
ed on an affidn- 
eit of the de¬ 
fendant's ac¬ 
knowledgment, 
that he had cn- 
dearouret) to 
atroid the ser- 
rice of the de¬ 
claration i«f. 


Dor dem. Thompson against Rok. 

JpLANAGAN moved for judgment against the. 

casual ejector, on an aHidavit, amongst other 
things, stating that the service of tlic declaration wa» 
personal, though it had not been read over or ex¬ 
plained to the defendant. It was sworn, however, thni 
the defendant had made a subse(]ucnt acknowledg¬ 
ment that he had received the declaratioif, and knew 
what it was. 

Loan Elle.n BoKoeuH C. J. It is suilicient. 

Rule absolute. 


A.NONV.MOUh. 

K moved for judgment against the casual 
ejector, on an aHidavit that the deponent vrlio 
served the declaration went to the premises, and there 
saw the defendant in his garden, about twenty yards 
from the house ; he then went to the front door tif the 
house, and there saw his daughter, a girl about nine 
years old, w ho said that her father was not at home ; he 
then saw the defendant at the back dour, and immedi¬ 
ately went there, but was again told that the defendant 
was not at home, upon which he left the premises; that 
application was again made at a subsequent time, and 
the person serving the declaration was again told the 
defendant was out, and thm:upon hei^t a copy of the 

[a) Where there is any thing in the serriee of a declaration ont of the 
common way, it abouid be mentioned to the Court on moving for judg¬ 
ment against the caaoal ejector ; and if they are aatUfied that the tenant 
baa bad notice of the declaration, they will make the rule for judgment 
abaolute in the first instance; but otherwise they will grant a rule upon 
tlte tenant to abew rauae why the service abouhl not, under the special 
rircqpnstanoea, be deemed sufficient, and direct that the service of the mle 
on the premises shall be deemed g(K>d service. Tuid, 7th ed. SOS, 7, and 
the cases there cited. And see aa/r, Tmdak v. Ror, 180. 
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1«7 


declurstion on the premises ; ihe afHdavit then swore 1820. 
that the defendant, after the essoign day, had acknow- AMoitrxoira. 
lodged that he had kept out of the way with the in- 
leiilion to avoid being served, but it did not proceed 
to state that the defendant had received it before the 
essoign day of the 'rcrni. 

JJavley J. You must take a rule nisi only, for 
your application is founded on the acknowledgment 
of the defetldaiit, which he must have an opportunity 
of aii^^weriiig. 

Rule Nist. 


Anonymous. 


1813. 

28M .fune» 


E. LAIVES moved for judgment against the casual 
* ejector, on an affidavit that the defendant’s at¬ 
torney had acknowledged that he had received the 
declaration from his client. 

Le Blanc .1. said that such an acknowledgment 
was not necessarily sufficient to fix the principal, and 
that it could only be a rule to shew cause. 

Rule Nisi. 


The Court will 
in the first in¬ 
stance only 
grant a rule kui 
tor judgment 
against the 
casual ejector, 
where the de¬ 
fendant’s at¬ 
torney has ac¬ 
knowledged 
the receipt of 
the declaration 
from his 
client (a). 


(») 1 Bot. fy Put, 384. 1 aut. Rep. 121 ; ante, 178. 180. 


^ 1814. 

Anonymous. _ 

28/A Jtm. 

ASELEE moved for Judgment against the casual Service of a de- 
ejcctor, ckS an affidavit that service of the decla- ejMtment'ou a 

servant of the tenant in possession, the latter having afterwards acknowledged the receipt 
thereof, is sufficietit; but the affidavit to ground the motion for judgment should state 
when such acknowledgment was luadu (A;. 


(6j Tlie service of a declaration in ejectment, before the essoign day of 
the Tcriii, on the daughter of the tenant in possession, in the absence of 
him and his wife, was bold insufficient in the King’s Bench, even though 
the tenant had si.ire declared that he had received the same, on the gaonnd 
that it did not appear tlial he ha<l received il 'before the essoign day. 
11 East, 141. ./«/r, 180, Ttnitak v. /?«•. 




188 


EJECTMENT. 


1814. 


Akoxtmoi'*. 


1817. 

tirA Feb. 

The plaintiff, in 
an ejectment 
on • vacant 
ixwscssion, 
should proceed 
more rcpilarljr 
than in a con* 
teated posses- 
bioB; .vnd it, in 
such a case, 
harin^r ohbun- 
ed judgment, 
he should neg¬ 
lect to take 
away the rule 
before the ea- 
|HrattOB of two 
days after the 
Term in which 
the rule was 
obtained, the 
Court will not 
in the next 
Term assist 
him (a^. 


ration had been made on the premises (in ComteaU) 
on the servant of the tenant in jtossession, who after¬ 
wards aeknowlcdged that he had received it. How¬ 
ever, the ailidavit did not slate when this acknow¬ 
ledgment was made; and 

The Coekt said, that for this omission it was in- 
suflicient; but as the premises were in Corntca/i, he 
might have a rule to shew cause. 

ITule \/if. 


Anonymous. 

iJiHlS was an ncliuii of cjoctnunt on a \acnnl pos¬ 
session ; the parties had proceeded regularly 
through all the formalities, and obtained judgment 
against the casual ejector in last Michaelmas Term; 
but having neglected to fake away the rule for judg¬ 
ment within the two days after the end of the Term, 
IVest moved for a judgment against the casual ejector, 
stating that though the practice was at the rule oftice 
to punish a party for not taking away the rule within 
the limited time, by obliging him to lake a rule nisi in 
the next Term, yet that this practice could not be pur¬ 
sued here, as the possession was vacant, and there w as 
no one who could be served with the rule nisi, 

Abbott J. A party who proqceob^n a \acant pos¬ 
session should perform every thing li^^locs in sueli a 
case more regularly than in a contested possession. 


(a) UolcM the rule for jiulgment agiiinM Uu- casual cj<-rlur be itrawn 
up utd taken away from the office of the clerk of the riilc> or kccoinlnrie!. 
within fieudaya after the end of the Term in which the ejeetnient aball be 
moved, no rule ahall be drawn up or entered on the hook, nor shall any 
proceedings be bad in auch ejeetmeut. R. M. 31 0>». 3. K. B. See 7idi/, 
7th «d. 507, and cases tiiere ipioted. 



liJECTMENT. 


teg 

You might have prevented the difficulty ; it is your *817. 
own fault, and one which in such a case we cannot AnowYMotrs. 
help you. 

Rule refused. 


Dor ex dem. Stott against Roe. 


1815. 


Hilary Term. 


JN this Term counsel moved to enter up judgment 
againsUthc casual ejector. The ejectment was for 
lands in Lancashire. The declaration was served in 


In rountv 
causes, though 
dedication 
served before 
ifickaelmSr 


the long vacation, to appear cenerallv of Michaelmas Tem.thcConrt 

® » I t o .. ^11 permit 

Term. No rule had been drawn up for judgment, it plaiutiffin 

being a county cause, and on ap{)lying for it at the 

office it was refused. ment ai^mst 

casual ejec* 
tor .a}. 


Ba YLKY J gave leave. 


(n) Ilia similar case on 2(ith A/«rv, IRl.'i, .I. granted only 

rule MiJi; but SCI* the next rase. 


^ 1818 . 

Anonymous. - 

Gth Jum. 


J^^EREJVETHER xno\cd for a rule to shew cause 
why judgment should not be signed against the 
casual ejector, where the notice to appear was in last 
Easier Term. There was an affidavit of inadvertenev. 

V 

Rut 

Abhott J. ^t>ii referring to the clerk of the 
rules, said lit? rule might be absolute in the first in¬ 
stance. 


Though notice 
to appear was 
in EajterTertn, 
a rule absolute 
in first instance 
for judgment 
against casual 
ejector, may Im- 
moved in Tri- 
iii/v Term. 


Holt mentioned to Merewether a case of the same 
kind, in which he had obtained a rule for judgment in 
the tirst instance. 
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K.IECTMENT. 


1814 . 


18/A Jumr. 


Anonymoi; 


move fur judiC' 
rocnt 

thermsual cjev' 
for in 7Viii«/» 
Term, vlirn 
the notirctu 
appear waa in 
preceding 
MUbaAnat 
Term. 


It i« too late to 0^ASELEE moved for a rule nisi for jiidgmeiit 
^n7a^iiwt*'” against the casual ejector, the notice being to ap 

thrra^lcjtH-* pgar iti Michtielmat 'Tvtm. 

an !r M«*far 4 


Dampier J. It is ioo late to move it now, after 
more than two Terms have elapsed. 

Rule refused. 
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ERROR. 


Pridham against Budgett. 

JffOORE, A. moved for leave to enter up judg¬ 
ment, notwithstanding the allowance of a writ 
of error ; for thwe were circumstances which, he said, 
shewed that it was only brought for delay; viz. The 
plaintiff in error said, that “ if the executor of the 
defendant in error would not take the security offered 
him, he would plague him as much as possible.” 

Lord Ellenborough C. J. We have had these 
sort of cases again and again, and we confine them to 
an ex'press declaration. 

Moore cited the case of Spooner and others v. Gar- 
loiid, 2 Maule Sf Sefu'. 474. 

Lord Ellenborough C. J. The term “ plague,” 
used here, might be by any means; in the case you 
cite the delay was stated to be by writ of error. 

Rule refused. 


Anonymous. 


J^SPINASSE moved for a rule to shew cause why 
a writ of error should not be set aside, on an 
affidavit that the defendant had declared that he 
would delay the cause as much as possible, and bring 
a writ of error. 

Andrews, contra, said that the declarations were 


1816. 


8(A iVoo. 

The Court will 
not allow a 
party to enter 
up judgment, 
notwitlLstaad- 
ing a writ of 
error, unless it 
is expressly 
shown that it 
was brought 
fur delay. 
Therefore a de¬ 
claration by the 
plaintiff in er¬ 
ror, that he 
would plague 
the plaintiff in 
the original 
action as much 
as possible, is 
nut sufficient, 
because it may 
be by other 
means than by 
writ of error. 


1813. 


30M JoH. 

If a party de¬ 
clares that he 
will delay a 
cause, and 
states the 
means through 
which he will 
delay it, riz. by 
wTit of error, 
the Court will 
•onipel him to 
shew good 
causes of error. 



ISIS. 


Avostmov*. 


1817. 

12M Ftl. 

Stmdtt^ is not 
one of the fonr 
(lays in the rule 
to appear to the 
writ of Mci.fa. 

t/uare exttutir>~ 
Mem HAM, al¬ 
though it be 
not last. 


E^KOR. 

tnade early in ihc cause, and at the tine the defendant 
ivas arre.sted. and that su^ient causes of error night 
have arisen since; and in support of this he cited 
2 Tiitd. 55(). 6th ed. 549. an^ cases dtere cited. 

Rayley J, fs there an}’ case to this extent ? fn 
other cases somewhat similar to this, the rule for set¬ 
ting aside the writ of error was refused, on the ground 
that the party had not slated the means by which he 
irould'delay the cause; but in this it was otherwise, 
for the defendant stated the means | viz. hy writ of 
error. I think these declarations are suflicienl to call 
on the defendant to shew, that there is good cause 
of error. 

Ifule absolute. 


Goodwin against Si gar. 

JpARKE shewed cause against a rule of Spatikie, 
for setliug aside a judgment for not assigning 
errors, on the ground that the rule to appear to the 
SCI. fa.quare erecutionem non had oul\- been four days, 
including Sundatf as one of the inlcnncdinte days. 
Parke urged, that in other cases, rules for Judgment, 
Sic., Snndajff, it was not the last day, was considered 
as one of the days for the rule to run. 

' V,’* 

Abbott. J. on referring U> tlic muster, said that he 
undcreloud that Sunday was not reckoned, and that 
Cfinscqnerilly judgment >vns irregdthr. 

Rule absolute. 
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Breach agahisf; Dickson and others. 

jgELtVYN moved for a rule to shew cause why a 
sci> fa. quar,f executiimem non should not be set 
aside, on the ground that it was tested before the re¬ 
turn of the writ of error. 


1814. 

14M jipriL 

A sci./a. gtatre 
extcatimunn wm 

may be tested 
before the re¬ 
turn of the writ' 
of error (o). 


The Court seemed inclined at first to grant the 
motion, but afterwards asked ‘Stlmyn if he had any 
authority to shew in support of his motion; and he 
answering in the negative, they said* they were dis¬ 
tinct proceedipgs, and ultimately refused the appli¬ 
cation. 

Rule refused. 


(a) Tidd, 7th ed. 1211. 


BycRpVE against Bollanu. 


1814. 

2\$t .Vor. 


JI^ARRYAT, on a former day, had obtained a rule 
to shew cause why proceedings should not be 
stayed, pending a writ of error. 


Lawes shewed cause, on the ground that the writ of 
error was brought for delay; and produced an affidavit, 
stating that the attorney's clerk who taxed the costs, 
upon serving the rule for allowance the writ of 
error, admitted that it was for delay. 


Adiuissioii by 
aa attorney’s 
clerk that writ 
of error has 
been brought 
for delay, is not 
sufficient to 
prevent tlic 
writ from 
operating us a 
Miperscdeas(&). 


Sed per Curiam. ;;The admission that a writ of 
error is for delay must come from either the party in 
tlic cause or th^attoroey, and not from a clerk who 
may know nottnng of,.the matter. Suppose at the 
time of suing out a writ the attorney’s clerk was tt> 
say it was issued to harrass the defendant, would that 
be evidence of malice in the plaintiff ? The admission 
must be by some person properly authorized. 

^ Rule absolute. 

(6) TM, 550. 2 Smith, CO 
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EVIDENCE AND WITNESSES. 


1816. 

26 tk JaH, 

The date of a 
letter is evi¬ 
dence against 
the writer that 
the letter was 
written where 
dated. 


1816. 


IB/A June. 

Though a wit¬ 
ness proves a 
fact to the sur¬ 
prize of the 
other party, 
and though by 
mistake he was 
not cross-exa¬ 
mined, nor was 
any evidence 
given to con¬ 
tradict him, or 
any observation 
m^c on bis 
evidence, tlie 
Court will not 
grant a new 
trial. 


Anonymous. 

fllHE Attorney-General, on a question as to Sir 
WiUiam Ftetcher's bankruptcy, produced a letter 
written by him, which said he would range the world 
at large; and it was contended that this w'as an act ol‘ 
bankruptcy. A doubt arose whether the letter came 
from Paris, though dated there. 

Lord ELtENBoHooGH C. J. If I find the letter at 
the top of it purporting to come from Paris, I must 
believe it to have been.so as against the writer. 

Rule refused. 


Bell against Thompson. 

Attorney-General moved to set aside a verdict 
given for the plaintiff, and to be let into a new 
trial on terms. He stated that a witness on the part 
of the plaintiff had proved a fact to the great surprise 
of the defendant, and that he (Ae Attorney-General) 
had omitted to cross-examine him, or observe on 
bis evidence; and on this be grounded his present 
motion. 

Lord Ellen borovgh C. J. We cannot on that 
ground grant a new trial. The witness was not im¬ 
peached at all, and no evidence was called to contra¬ 
dict him, nor were there any questions astied df him. 

Rule refused. 
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Dob ex dem . Clarke against Trapaud. 


IJIHE Attoraey-Geaeral moved for a new trial, on the 
ground that a witness was called on his subpana 
and did not appear at the moment, but came just 
before the verdict was given in. 

Rule Nisi. 


Nbwman against Bennett. 

rpms was an action for an assault, in which the 
defendant, as music-master of the Chichester 
cathedral, pleaded a justiheation of tlie trespasses, as 
committed by him in correcting the plaintiff, who was 
a chorister of the cathedral, and had absented himself 
from his duty. The cause was tried before Lens, Serj. 
at the assizes at Sussex, when a verdict was found for 
the plaintiff for the sum of 5l., it being held that the 
justibcatiun was not sustainable. It appeared that 
the plaintiff had applied for leave to go and sing at a 
catch club, but permission was refused. Notwith¬ 
standing this refusal the plaintiff went to the club, 
and on the next day the defendant, as music-master of 
the cathedral, and consequently having jurisdiction 
over the choristers, corrected the plaintiff, aud com¬ 
mitted the assault complained of. 

Gurney now moved to set aside the verdict, and 
have a new trial, on the ground of a misdirection. 
Evidence was offered at the trial of the practice at 
other cathedrals, but was rejected. Evidence was also 
proposed to be brought forward, in order to shew that 
the choristet's practising at catch-clubs disqualified 
him for singing in the cathedral. Tlie judge at the 
trial thought the evidence too general, and rejected it. 

o <2 


1818. 

18fA Jum. 

Rnle tM for 
newtrial grant¬ 
ed where a wit¬ 
ness was ab¬ 
sent, and called 
upon a sub¬ 
poena, but did 
not come till 
just as the ver¬ 
dict was taken. 


1819. 

IIM A'ov. 

\ music master 
of cathedral is 
not justified in 
even moderate¬ 
ly beating a 
chorister for 
singing at a 
catch club, 
though that 
might t)C in¬ 
jurious to his 
performing in 
the cathedral. 
Evidence of the 
practice of 
other cathe¬ 
drals nut ad¬ 
missible 
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1819. 


Newman 

a^mnsi 

Bennett. 


1818. 


IIM April. 

If upon a 
and ^igent 
enquiry an at* 
testing witness 
to a deed ean* 
not be found, 
evidence ofhb 
band writing is 
admissible. 

In accounting 
for the absence 
of an attesting 
witness, or loss 
of a written in¬ 
strument, ge¬ 
neral answers 
to enquiries 
that nothing is 
known con¬ 
cerning them, 
are admissible 
in evidence; but 
not declara¬ 
tions as to par¬ 
ticular facts, if 
the party mak¬ 
ing them is ca¬ 
pable of being 
called (o). 


EVIDENCE AND WITNESSES. 

Baylev J. observed that the boy was upder an ob¬ 
ligation to attend in the church at certain periods in 
order to receive instruction, but that the master bad 
no occasion for his services at the time when his 
absence was complained of. And 

Abbott C. J. said, that supposing the boy had 
bathed and caught cold, that would be injurious to his 
singing, but would uot justify the measures adopted 
by the defendant. 

Per Cpriam. Kulc refused. 


Doe ex dem. Johnson against Johnson. 

r|lHIS was ah action of ejectment, which was tried 
during last Term; and the case stated on the part 
of the lessor of the plaintiff was, that the third part 
of certain premises bad been devised to him by his 
father; and on the part of the defendant it was stated, 
that the defendant’s uncle had been the owner of, and 
had settled the premises on the plaintifTs father for 
life, with remainder to William Johnson, one of the de¬ 
fendants. Upon the trial a question arose whether 
there was sufHcient evidence to account for the ab¬ 
sence of an attesting witness of a deed. One of the 
attesting witnesses proved the deed, and evidence was 
attempted to be given of the hand-writing of the 
other, on the ground, as it appeared, that he had 
gone to sea about twenty years ago and upwards, and 
bad not since been heard of, except till some lime 
back, when he called on bis brother; but upon enqui¬ 
ries being made, his brother said he knew nothing of it. 
GARROW B. thought the evidence addiii|ed was not 


(«) yuk 1 TauHt. a€4. 2 Bait, 163. 



EVIDENCE AND WITNESSES. 

sufficient tu render secondary evidence admissible, 
and a verdict was given for the plaintiff, with leave to 
move to set it aside; and Phillips accordingly now 
moved, contending that the absence of the witness 
had been sufficiently accounted for, so as to render 
the secondary evidence admissible. 

Bayiky J. Hie brother was not called, as he should 
have been, to have given evidence concerning the ab¬ 
sent witness, neither was there any evidence from any 
of the neighbours that he was never heard of since. 

Lord Ellenborouch C. J. Did it appear in what 
capacity he went to sea, whether as a sailor, or how ? 
1 think if you had availed yourself of what the 
brother alone said, you certainly did wrong; but 
there was sufficient evidence without that to raise the 
presumption that he was not easily to be found. 


Phillips referred to Crosby v. Percy, 1 Taunt, Rep. 
.364. where evidence of the answers made to the en¬ 
quiries after an attesting witness to a deed was held 
admissible, althougb the person who gave the answers 
was alive, and was not called in person to give in his 
evidence. He also referred to CwUijffe v. Sefton, 
S East, 183. 

Lord Ellenbobouch C. J. The answer in that 
case was, that the patty had absconded to avoid his 
creditors ; besides ivhich, other circumstances induced 
the Court to admit secondary evidence; here the evi- 
den€:e of what the brother said clearly could not have 
been receivedfr since it was a fact; but the evidence 
that enquiii^ were frequently made, and the parties 
knew nothing of the man, might certainly have been 
admitted. 
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1818. 
Doe ts am. 

JOBMSON 

mga iMMt 

JORMSOa. 
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1818. 

Doe tx dtm, 
Johnson 
agaimt 
Johnson. 


1816. 

26th Jan, 

In an action for 
an assault, 
though the de¬ 
fendant has not 
pleaded ajusti- 
fication, he 
may extract 
eridcnce in mi¬ 
tigation of da¬ 
mages, on the 
cross-examina¬ 
tion of the 
plaintiff’s wit¬ 
nesses. 

The pltuntiir 
cannot giro re¬ 
mote conse¬ 
quences in eri- 
deuce as special 
damages. 


Phillips said, that in cases of written instroments, 
evidence is always given of answers to enquiries as to 
the existence of papers, and of search made after 
them. 

Per Curiam. The evidence of what the brother 
.said cannot certainly be admitted, whilst the brother 
himself could have been called. The only evidence ad¬ 
missible is the general evidence that unsuccessful en¬ 
quiries tvere made, but not the particular facts; and 
therefore the evidence of what the brother said cannot 
be received, although it is sutheient to shew that 
enquiries had been made, and on that ground. 

Rule Nisi. 


oAIoore against Adam. 


rpHE plaintiff moved at great length fur a new 
trial. The verdict had been given for the 
plaintiff for 500/. in an action for an assault, at Afi- 
cant, in Spain. He moved on the ground, that evi¬ 
dence of justification was admitted which should not 
have been received, and also that he was prevented 
from giving evidence of his special damage, which 
was, that in consequence of the assault he had been 
driven from AUcant, where he had before carried 
on trade as a merchant. The defendant at the trial 
called no witnesses, but all the evidence for him was 
extracted on the cross examination of the plaintiff’s 
witnesses. 


Le Blanc J. There is no doubt but that on the 
general issue in an action for an assault, the defendant 
cannot give evidence of a justification. ’’^But he may, 
on the cross examination of the p]ain^i||^s witnesses, 
extract evidence in mitigation. And all was properly 
lefi for the jury. 
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Bayley J. There is no doubt but that the defend* 
aut WB» entitled to the benefit of this evidence ob> 
tained on the cross examination of the plainti^s 
witnesses, and it was all fairly left to the jury. The 
rule as to special damage is, that you may give in 
evidence any special damage which is the clear and 
immediate result of the act which is complained of; 
but you cannot give in evidence as special damage 
any remote consequences : here the special damage is 
that the plaintiff was obliged to leave his trade in 
^licant, because be had received two or three blows 
there; this is by far ton remote. Therefore there is 
neither improper evidence admitted, nor improper 
evidence rejected. 

Rule refused. 


1816. 

Moose 

t^abut 

AltAM. 


AnoNYMOI'S. 

T moved for a rule to shew cause why the 
lessor of the plaintiff in ejectment should not be 
permitted to examine a material witness in the cause 
upon interrogatories, on the ground of an affidavit of 
a physician, staling that it would endanger his life to 
attend the trial. 

Pee CoKiAM. We cannot grant it. You must 
apply to a court of equity, or get them to admit 
the facts. 


1813. 

24M Mag. 

The Court re¬ 
fused to grant 
a rule to exa¬ 
mine a nutferial 
witneaaupon 
intem^ato- 
Ties, outlie trial 
of an action of 
ejectment, on 
the ground that 
he R-as so ill 
that be could 
not attend (a). 


(a) Sec 4 Tmmt. 46. Tljc Court will not grant such a motion, unless 
with the ronscut of both parties. 


Anonymous. 


1816. 


lOM Ftb. 

on a former day had obtained a rule. The Com will 

calling on the defendant to shew cause why in- intc™- 
^ ^ p;4t4»ru'b to be 

rciid on a trial of an iudictmeut for pcr^ir>', provided i\w dcfyadaiit con&cot^ to it. 
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1816. teiTogatories should not be read on a trial agaioai him 
AMwIwns. fof pe'tio'y» •** moved to make the ruk abso¬ 

lute, and cafled upon the Attomey-Genemi to ccmsent, 
on behalf of the defendant, that they might be read. 


The Attorney-General said that he doubted whether 
he had power to do so; and that if he had, he was 
likewise in doubt whether the Court in such cas( 
would permit them to be read; but 

The Court said, that undoubtedly it might bo 
done, provided the defendant consented to it ; and 


The Attorney-General consenting for the defendant, 
the rule was made 


Absolute. 


l8lo. 

If/ JHay. 


Adamson agaimt Nobl. 


The Court will 
BM|lirect the 


Msdw to re- 



LA jRivE moved for the Master to review his tax¬ 
ation, on the ground that the witness had not 


iMwhutaza- been called l>v the plaintiff, for whom an allowance 
tion, because ■ * , ■ n- ■ e- 

he has allowed was made, whcn in fact the plaiutin w;is informed; 

■whiS*w?renoi just before the trial, that this witness would give evi- 

called. dence directly against him. 


Per Curiam. If wc granted a rule to review in 
this ease there would be no end to such applications, 
and an issue would, in all cases, be to be tried before 
the Master, whether a witness was material or not. 

Rule refused. 


1814. 

- Anonymous. 

25M June. 

The Court will Jf^AINE moved for a rule to shew catise why the 

espeuces of Master should not review his taxation of costs, 

pl^tifTs witaesscs, brought too early to the assizes to attend on a trial there. 



£VI1XE;^CE m 

on tho'groond tfant be bad not dibmed lor dirara cx* ' 1814. 

pence* of the witnesaea. The trial of the canae took j^,yy,‘iiOT. 
place at York^ and nine witneases were hlonght tip on 
the hrat day of the aanzea, aldiongh the caoae waa^ 
entered very Jate in the list to he bied, and the wit* 
nesses were kept there eleven days. 

Lb Blanc J. BavleyJ. andDAMrisaJ. said, that 
the witnesses need not have been brought up so soon, 
and that they were the plaintiiTs witnesses, who knew 
when the cause would come on; but afterwards, on 
account of the large sum paid them, they granted a 

Rule Nisi. 


Ashton and against Haioh. 

j^CARLETT, on a former day, had obtained a rule 
to shew cause why an attachment should not issue 
against a witness Haigh, for not appearing to give 
evidence, in pursuance of a subpoena, to attend a trial 
at Lancaster. 

Garrow, Attorney-General, shewed cause, and said 
that the question was, whether sufficient money had 
been tendered the defendant to pay his expences of 
attendance ; for he contended, that unless his reason* 
able expences were paid or tendered him, not only for 
going, but also for returning from the trial, the de¬ 
fendant was not obliged to attend; and for this he 
cited Fuller v. Prentice, I Ifeu. Bla. 49. 


1814. 

lOM June. 

The whole ex- 
pences must be 
paid, or ten¬ 
dered, to a wit¬ 
ness, living at 
a distance, in 
order to iiomiil 
an attacfaBoit 
against turn ibr 
not obeyii^ a 
subpoena (a). 


Scarlett, in support of his rule, contended that it 

(a) See 2 5ifra. 1150. 13 Eatt, 16 (a). More fully stated, 1 

Bla. Rep. 36. 1 H. Bla. 49. 2 TitU, 6Ut ed. 848. This doctrine is 
only where the witness lives at a distance ; for if the witness lives witihin 
the weekly hills of mortality, it is usual to give a shilling with the sub- 
rwna ticket. 2 TM, 6th cd. 848. 



902 


EVIDENCE ANB WITNESSES. 


1814 . 


AniTON ami 
agmmsi 
Haioh. 


was only neeeuaiy to tender a small sum. and to leave 
the reminder uncertain, and pay it afterwards. 

Lb Blamc J. The practice is othi^wise; if the sum 
is left uncertain, it fs at the peril of not being able 
to attach the witnesses. 

Rule discharged, *l>ut without costs, on con* 
dition that the plaintiff should not demand 
back the surplus of the money paid (b) to 
the defendant’s witness. 


(i) Ttie money paid witness wm 15f. 



M3 


EXECUTION. 


Wilson agai^i Kingston. 


1816 . 


C lllTTY moved for a rule to shew cause whj a 
capias ad satisfaciendum, and the proceedings 
thereon, should not be set aside, on the ground of irre¬ 
gularity. A fieri facias for a debt had been issued^ 
and the return thereto stated a levy of a part, and that 
goods and a lease;, of the value of —— 1. less than the 
amount of the sum indorsed to be levied, remained 
now in the hands of the sheriff unsold. The plaintiff 
sued out a ca. sa. for the residue, and the sheriff’s return 
thereto recited the fotmexfi.fa. and return, and stated 
that the goods and lease had been sold for ■— - being 

less than the debt; but it did not state any return by 
the sheriff, what had been done with the goods and 
lease. Under these circumstances Chittif objected that 
it was no return by the sheriff, being only a suggestion 
of the plaintiff’s attorney that the lease was afterwards 
sold, and he relied on the judgment given by Gibbs 
C. J. in 2 Marsh. 78. Com. Dig, tit. Execution, H. 
Barnes, 2IS. 


14M Abv. 

Wliere sji.fd. 
has been iasMd, 
and goods 
taken under It 
hare been sold 
for a part of the 
debt, a ca. M. 
for the remidn- 
der cannot be 
issued until 
tbe sheriff has 
finally returned 
thefi.fa. (a). 


Pek CuuiAM. Rule Nisi. 

The Court afterwards pronounced the rule abso¬ 
lute, observing that the recital was not sufficient, it 
not being matter returned by the sheriff; and until he 
had finally returned what had been done with the pro¬ 
perty, no ca. sa. for the supposed residue could legally 
be issued. 

(a) Where only part of the money has been levied on a wrif, the first 
writ must be returned before a second execution can be issued. Baritet, 
213. For that must be grounded on the first writ, and recite the proceed¬ 
ings thereon. 1 6tli ed. 1066. 
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EXECUTION. 


1817. 

23rrf .Vbt. 

Rate eolarfted 
for time for 
aherilf to return 
writ, though 
there was only 
affidarit that a 
commission of 
bankruptcy had 
issued, and that 
the sh^ff was 
feaiM that act 
of bankruptcy 
was before le^. 


Anonymous. 

EREWETHER sheweA cause against a rule ob¬ 
tained by fVest, for time for sheriff to return the 
writ. The affidavit only stated tha|^ a commission of 
bankruptcy had issued, and that notice was in the 
newspaper. [Bayley J. How soon after levy ?] 
Meraeether. The levy was on the SOth October. The 
commission was issued on 4th November. 

Abbott J. Were no assignees appointed ? 

Merewether. None. The affidavit only states that 
deponents were fearful that the act of bankruptcy 
preceded. 

Per Curiam. Let the rule be enlarged till next 
Term. 



^>05 


GUARANTEE. 


Dixon against Broomfield. 


1814. 

IWA^iw. 


RKE moved to set aside a nonsuit. The action 
was brought on a guarantee, in a note addressed 
to, and left at the plaintiff's, which stated that “Mr. 
Bromfietd called to say that he will be responsible for 
goods delivered to Mr. H.” This was written by the 
clerk of the plaintiff in the presence of the defendant. 
[Loan E 1 . 1 .ENBOROUGH C. J. Was there any evidence 
that the defendant assented to it r] Parke. Yes. 
[Bavlky .1. Had he signed it r] Parke. So. [Lord 
Ellenboroush C. J. said, that if this was evidence. 


A memoran¬ 
dum written btr 
a clerk of the 
plaiutiif’s, in 
the presence of 
the defendant, 
that the defend¬ 
ant had called 
to say, that he 
would be re¬ 
sponsible for 
the plaintiff, is 
not a sufficient 
undertaking 
within the sta¬ 
tute of frauds. 


no one could safely go into a shop, for any person 
there might write down a guarantee, upon which he 
might be made liable to a large amount.] 

Rule refused. 


Bovill against Turner. 

nOLLAND moved to set aside a nonsuit. It was 
an action for the price of coals, the payment of 
which the defendant had guaranteed in these words: 
«< Y ou may let Lany have cttals to 30/., for w hich I 
will be answerable at any time.” Coals were supplied 
for many years, and many were, from time to time, 
delivered and paid for; but ultimately more than the 
sum of 50/. was in arrear. 


isi j. 

13/A \ov. 

A guamnlce for 
payment for 
coals to 50/. for 
which defend¬ 
ant would be 
answerable at 
any time, is iu>t 
a continuing 
guarantee («)• 


(«) See 12 East, 227. 2 Campb. 41.1. 43b. 



«0G' 

1813. 

Bovill 

agamst 

Ti'BNER, 


GUARANTEE. 

Bayley J. You say it is u running guaranie** An 
50l. at all times. 

Bolland. Lanjjf was n dealer; be could never l»e 
supposed to be confined to 50/. only. There was 
notice afterwards that the defendant would not be lia¬ 
ble further. 

Abbott C. J. There was evidence that the wewds 
“ at any time” were introduced afterwards, because 
the plaintiff thought they were omitted. 

Bayley j. He was only a guarantee for 30/. 

Rule refused. 
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HABEAS CORPUS. 


The King against John Cam Hobhousb, Esq. 

ON a former day, J. Evans obtained a writ oihabeas 
corpus to bring up the body of this gentleman 
from his Majesty’s gaol of Newgate, in order to be dis¬ 
charged out of the custody to which he bad been com¬ 
mitted, by virtue of a warrant under tbe^hand of the 
Right Honourable Charles Manners Sutton, Speaker of 
the House of Commons, for a contempt of that 
house. When the habeas corpus was first applied for, 
no ground of objection to the commitment having 
been stated, the Court were disinclined to grant the 
writ; but the case of the King v. Flower (a) was re¬ 
ferred to for a dictum of Lord Kenyon C. J. shew¬ 
ing that the Court would grant the habeas corpus in the 
first instance, without any specific grounds being 
stated. The Court, on the authority of that case, and 
considering that the question was one in which the 
liberty’ of the subject was involved, directed the writ 
to issue; and now, 

The Gaoler of Newgate brought up the prisoner, 
together with his return to the habeas corpus. The re¬ 
turn stated, that on the IStb of December 1819, John 
Cam Hobhouse, Esq. was committed to the custody of 
the said Gaoler, by virtue of a certain w'arrant to the 
tenor and effect following 

“ Die Luna, 13th December, I 819 . 

“ Whereas the House of Commons have this day 
resolved that a |fampblet to {Thomas Lord Erskine) is 


1820. 

5M Feb. 

The House of 
Commons hav¬ 
ing voted the 
defendant 
gnilty of a 
breach of their 
privileges, for 
publishing a 
libel upon the 
house, and hav¬ 
ing ordered him 
to be committed 
to Newgate 
daring tbmr 
pleasure, and 
the Spier’s 
warrant being 
returned into 
this Court upon 
a hnbeat eurpus, 
sued ou) by the 
defendant, the 
Court refused 
to discharge 
him out of cus- 
to^. 

The writ of 
habeas enrpas, 
whether at 
common law or 
under the 
31 C. 2. s. 2. 
docs not issue 
as a matter of 
course ill the 
first instance, 
upon applica¬ 
tion, but must 
be grounded 
upon affidavit, 
upon which the 
Court are to ex¬ 
ercise their dis¬ 
cretion whether 
the writ shall 
or shall not 
issue. 


(o) Term Rep. 
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a scandalous liixjJ, and calculated tu iiiHainc the inind'> 
ol* the people to acts of violence against the legisla¬ 
ture, and more particularly against this Hou|e, and 
that it is a high contempt of the privileges and con¬ 
stitution of this tiouse; and whereas John Cam Hoh- 
house having acknowledged himself to be the author 
of the said libel, fliis House hath adjudged him to be 
guilty of a high contempt of the privileges and consti¬ 
tutions of Parliament; and wheleas the said House 
hath this day ordered the said John Cam Hothouse to 
be committed to Newgate; these ale-therefore tu re¬ 
quire you to accept into-your custody the body of the 
said John dbm Hothouse, and him safely to keep, 
during the pleasure of the said House, for which thi> 
shall be 3 'our sufficient authority. 

" Given under my hand this 13tb day ot 
December, ■ 

“ Charles Manners Sutton; Speakei^’ 

The return havittg been read by one of the officer» 
of the Crown side of the C»mrt, 

Mr. Hothouse prayed the Court to appoiui another 
day to hear his grounds of objection to the warrunt 
above mentioned, and his comiiiitinent under it; com¬ 
plaining that the lateness of the hour, and his own 
infirmity of health, would not permit him to argue the 
case in the manner he w'ished. 

The Court said, that before they could grant the 
indulgence prayed for they must be informed of the 
nature of the objections intended to be submitted to 
the return to the habeas corpus. ‘ 

Mr. Hothouse then stated, that he intended to urge 
the following objections to the retutn :— First, that 
the House Commons i\nut a Court of Judicature 



HABEAS CORPtJS. 

¥:otn|)elent to decide on the alleged offence suggested 1820, 
in the warrant. Second. That there is no adjudica- 
tion^on the face of the return; and therefore, unless Uon^n. 
the House of Commons can adjudge, they cannot issue 
such warrant, because they are not a Court of Jndi* 
cature. Third. Sujpiposing the House of Commons to 
be a Court of Judicature, it has taken underJts cog¬ 
nizance that which cannot be conside/ed as a contempt, 
but as an offence at cogimon law, and consequently 
punishable by the laws of this country; for, the‘war¬ 
rant describes ttfah pamphlet to be a seditions libel, 
tending to inflame the people to acts of violence 
against'the legislature. Fourth. On tlie face of the 
return, it does not appear that the party accused has 
ever* bad any opportunity of making bis defence, 
which is not only against every principle of English 
law, but' is even contrary to the proceedings of the 
House of Commons itself. Fifth. Assuming the House 
of Commons to be a Court of Judicature, and having 
competent authority to take a seditious libel under its 
cognizance, it cannot condemn an Englishman to im¬ 
prisonment. Sixth. That this Court has power by vir¬ 
tue of the habeas corpSs act, to liberate a person com¬ 
mitted by the House of Commom. And, Seventh. That 
supposing all these grounds of objection were not 
available, still there is a fatal objection to the form of 
the warrant of commitment, which renders it impossi¬ 
ble to detain any longer in prison a person committed 
under it; namely, that there is no publication slated 
on the face of the warrant;—the pamphlet in question 
is not called a printed pamphlet, nor is the person ac¬ 
cused said to have authorized the printing or publish¬ 
ing the alleg6d libel. 

Thb Court, after considering the case’for some 
time, proceeded*to deliver their judgment to the fol¬ 
lowing effect-Having conferred together upon this 
VOL. n. r 
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i\0 

1B20. case, we are clearly of opinion, that, ^illini; in this 
Hgjj Court, wc arc not anthorixed to enter into llu- disciis- 

ogfrin-tt sion nnv of the objections taken by the K^xtleman 

tfuBilorsK. , * , 1 . 

on the floor to this commitment. It has been settled 

by many precedents, brought from time to time, be¬ 
fore the diflerent Courts of iVestmtHiter Hall, and Anally 
in the case of Sir Francis liurdelt v. Abbott (a), (which 
went by writ of error to the Exchequer Chamber from 
this Court, and ultimately to Uie House of Lords), that 
it is competent for the House of Commons to commit 
for a contempt of their privileges, and that they are 
the judges, and the only judges, of what is a contempt 
of their privileges. There are a great many cases in 
which this Court, and other. Courts of fVestminster 
Hall, have from time to time refused to discharge a 
person so committed, on the ground that the Court 
has no authority to entertain su<-h an application. 
The cases of Lord Shaftesburif (^b) and JR. \..PaU^ic), 
are decisive authorities, to shew that the Courts of 
IVestmiaster Hall cannot judge of any law, custom, or 
usage of Parliament, and consequently they cannot 
discharge a person committed for a contempt of Par¬ 
liament. The power of cummkment for contempt is 
incident to every Court of Justice, and more especially 
it belongs to the High Court of Parliament; and there¬ 
fore it is incompetent for this Court either to question 
the privileges of tin* House of Commous, or a commit¬ 
ment for an offence which they have adjudged to be 
a contempt of those privileges. Here the House of 
Commons have adjudged, (as appears by tlie warrant) 
that the gentleman on the floor has been guilty of a 
contempt, in having published a seditious libel, of 
which he has acknowledged himself to be the author. 
We cannot enquire into the form of the commitment, 
even supposing it is open to objection on the ground 

* 

(«} U Ea^^. Rep. 1. (b) 1 Mut. 144. (i) Lord A«vm. ll«t>. 
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of informality. Dismissing therefore the general cjues- 
tion as to the power of this Coart to discharge a person 
committed by the House of Commons for a contempt of 
its privileges, it is necessary to advert to the circum¬ 
stances under which the Court granted a habeas corpus 
in this case, in or^er to correct an erroneous opinion 
which seems to have obtained; namely, that the Court 
is bound in the first instance to issue the habeas corpus 
at all events, without t^xercising its discretion as to 
the grounds upon which the writ is moved. At the 
time when this application was made for a habeas cor¬ 
pus, the 31 Car. 2 . c. 2., could not h^ve been accu- 
rately.considered, or perhaps brought to the attention 
of the Court; for if it had, the Court probably would 
not have granted the writ. The habeas corpus act 
clearly does not apply to a case of this description, 
because it is confined wholly to the cases of commit¬ 
ment fof crime, with the exception of treason and 
felony, or the suspicion thereof. At the same time, 
under the common law jurisdiction, the Court has 
power to grant a habeas corpus; but whether it be 
granted under the common law jurisdiction, or under 
the statute, there ought always to be a proper ground 
laid before the Court, to justify it in granting a writ. 
It is not to be granted as a matter of course, and at 
all events, but the party seeking to be brought up by 
habeas corpus must lay such a case on affidavit before 
the Court as will be sufficient to regulate the discre¬ 
tion of the Court in that respect. The Court will not 
in the first instance grant a habeas corpus, when they 
sec that in the result they must inevitably remand the 
party. The Court, in this instance, ordered the writ 
to issue, upon a suggestion that the Court was 
bound at all events to grant it; and certainly a most 
respectable authority was cited for that proposition ; 
and the Court being anxious, in a case where the 
liberty of the subject might be supposed to be afTect- 

p * 


1820. 


Rex 

a^ain.ni 

Hobhouse. 
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18 ( 20 . 

Rex 

agatmt 

HoBHOL'SB. 


ed, thought it right to grant the writ, in order that the 
question might be finally settled. That decision, 
however, which could no^but have been anticipated, 
the Court is now bound to pronounce, namely, tlial 
the habeas corpus does not lie in the first instance, but 
must be left to the discretion of the Court, when 
guided by grounds stated on afhdavit. There are not 
wanting authorities for this decision. In the case of 
the King v. Schrevier (a), and jn the case of the Three 
Spanish Sailors (b), the Court, acting upon this prin¬ 
ciple, said, that they W'ould not grant the writ iu a 
case where they saw that they must remand the party 
as soon as he was brought up. The Court is ]»ound 
to exercise their discretion as to the grounds laid be¬ 
fore them for granting the writ, and they are not to 
order it as a matter of course in the first instance. It 
is necessary thus to remove an error which seems to 
have prevailed upon this subject, in order that this 
case may nut hereafter be cited as a precedent. VVe 
are of opinion, upon the grounds already stated, that 
the prisoner must be remanded. 

The prisoner was accordingly remanded to his for¬ 
mer custodv. 


{•) a Iturr. 767. 


(t) 2 Sir ir. m. 1324. 



HAWKERS AND PEDLARS 


Moore q. t. against Edwards. 

C LARKE moved to set aside a verdict obtained 
for the plaintiflT in an action for penalties on the 
Hawkers and Pedlars* Act. The defendant'bought 
books in sheets, and made them up, and carried them 
from London into the country, and sold them at places 
where he did not reside; and it was contended that he 
was a maker of the goods within the exception in the 
Hawkers and Pedlars* Act. 

Abbott C. J. This case comes within the act of 
parliament. A person going from London into the 
country is within the term travelling, and the de¬ 
fendant is not within the exception as a maker of the 
commodity. 

Baylev J. and Holkoyd J. were of the same 
opinion. 

Peu Cdkiam. Rule refused. 

(a) The 50 (7«o. S. r. 41. s. 5. (the Hawkers ami Pctllars’ Aet' imposes 
the duty upon every hawker, pedlar, petty rlmpman, and every other 
trading person, going from town to town, or to other men’s iiooses, and 
travelling either on foot or with horses, or oUierwUe, in EngloHet, If'aUs, 
or Btrwick, carrying to sell, or exposing to snlr, any goods, wares, or 
merehandixe. And the 2dd section provides, that the act shall not ex¬ 
tend to prohibit any person from selling any printed papers, licensed by 
auUiurity, or any fish, fruit, or victuals, nor to hinder the real workers or 
makers of any goods, wares, or manufactures of tirmt Britain, or t'.ieir 
children, apprentices, or known agents or servants tisnally residing with 
such real workers or makers only, from carrying abroad or expoung to 
sole and selling by retail or otherwise, any of the said goods, wares, or 
manufactures of his or their uwn making, in any mart, market, or fair, 
and in every city, borough, town corporate, and market town ; nor any 
tinkers, coopers, glaxiers, plumbers, haniess menders, nr other persons 
nsually trading in mending kettles, tubs, honsehoid goods, or harness 
whatsoever, from going about and carrying with them proper iiiatrriali, 
'■ir mending the same. See 2 (’hittg't Commen iil Law, Itil. 


Tuniagf 

IfirA Noe. 

A person bay¬ 
ing hooka in 
sheeta and 
making them 
up, and then 
going from 
Ijmdan into the 
country and 
selling tliem, 
is within the 
Hawkers and 
Pedlars’ act, 
and is not 
exempted firom 
penalties ha the 
maker of the 
goods ((t). 
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181C. 

2ith Jan. 

An indictment 
acainst a parish 
for not repmr- 
ing, will not be 
quashed on an 
affidavit that 
the way is now 
in repwr, but 
defendant must 
plead guilty, 
and pay a no¬ 
minal fine. 


Ibl3. 


','>h June. 

The C( urt will 
not gr.ai t .a spe¬ 
cial imp rlanec, 
except t Jiri- 
vent inji tiee. 


HIGHWAY. 


Rex against Lincombe and Wiocombe. 

B AY LEY, R. moved to quash an indictment, 
aliidavits that the road was in repair. 


on 


Baylet J. That cannot be dpne, for you thereby 
destroy the evidence which the indictment, and a con¬ 
viction thereon would afford, against tlie parish, in 
future, as to its liability; and as you admit by your 
application the liability to repair, and that the road 
was out of repair, you should take a rule nisi, why the 
defendants should not be discharged, on pleading 
guilty and paying a small fine. 

Kule ?iisi accordingly. 


IMPARLANCE. 


Crook against Peat. 

AMP BELL moved for leave to enter a sj)eciul 
imparlance, in order that he might be able to 
plead in abatement in this action, which w’us brought 
against one of two executors; he was too late to 
plead with a general imparlance: he read from the 
Master’s book a rule of 5 Anne, to authorize this 
motion. 

But Dampier J., admitting the motion might be 
made, said it was an application to the discretion of 
the Court, which would not interfere but to prevent 
injustice, which did not seem to exist in thi> case. 

Ruh- refused. 





INDICTMENT. 


Rex ngaimi Inhabitant.s ^^'Countv o/South¬ 
ampton. 

^iASELBE moved lo set aside a verdict for the 
Crown (on the trial before Holkoyd J. in Wills.) 
of an indictment against the county of Southampton, 
for not repairing a bridge. 'I'liere was a plea that the 
Marquis of liuckingham was liable. The motion was 
either for a new trial, or judgment to be staid till 
event of the trial with the Marquis of Buckingham. 
The Duke of Chaiulos, from whom the Marquis of 
liuckingham claims, some \cars ago pulled down the 
parapet of the bridge, and' put up a Chinese parapet, 
but took away the brieks and built another bridge 
with them. The question is, whether that was done 
under any obligation lo repair, or as an ornament. 
G. /i. has been on stone. It is an old bridge. The 
bridges bore the name of ClKindos. There was no 
evidence of any thing further done to the bridge, but 
painting the wood work. 

Bay LEY J. Carrv'ing away tlie bricks is only taking 
aw'ay the old materials fi>r the new. 

Gaselee. There was injury by delay whilst the 
bridge was repairing. 

Loan Eu.KMionoiiuH C. . 1 . If there was anv 


1818. 
13(A April. 


The Court u 
reluctant to 
stay judgment 
on an indict¬ 
ment for not 
repairing a 
bridge. They 
will not stay 
it gencraUj^ut 
oniytill fuftner 
order ; and if 
trial of another 
indictment not 
proceeded in 
with all dc> 
spatch, judg¬ 
ment will l>e 
given {a}. 


(a) The King v. the liiliahitautN ot Wait'.'yti urth. I Bar. AtH. 6.>. 
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1818. 


Rex 

a^aiHst 
Inhabitants 
Omntv of 
SorTiiAJiP- 
lON. 


doubt, and any substantia) question to be tried, we 
siiould be ready to stay tlic judgment; but since t)ie 
first case of tliat Icind, ^ex v. hihabitants of Oxford 
shire, applications of tliis kind have increased so much, 
that we do not like further to increase tlie number. 


Gaselee. There are atfidavits tliat new evidence has 
been obtained since the trial. There is no proof that 
the county had ever done any thing. 

II 

Lord Ellrnuokouoh C. J. This motion is to 
have the effect of a new trial indirectly, and to give 
advantage of sifting the present prosecutor’s evidence, 
in order to contradict it on a future occasion. 


Gaselee. This case is of great importance, as 
charging the county for ever. 

Lord Ellenbouocgh C. J. As bindit^ forever 
on the county, we will suspend it; but n6t generally, 
only till we shall make further order; and we expect 
that in the mc.an time all reasonable speed be used 
to try the question with the Marquis of Bucking¬ 
ham, and that it be brought to a conclusion with as 
much haste ns the case will admit of. And in case it 
is not so, we shall direct judgment io be entered up 
upon the present verdict. 

Hule .\f.« for staying judgmeni on 
these terms. 



INDICTMENT. 


ei: 


The King against The Rev. Joshua King and 1B'20. 

anotf^. la ret. 


was an indictment found against the de- 
f(>riOants at the last Rnuttsford quarter sessions 
for the county of Chester, for an alleged conspiracy 
to poison, by means of arsenic, the cattle of Sir 
Thomas Sian/ev, Bart.; the indictment having been 
removed into this Court by certiorari. 

Starkie now moved to change the venue from 
Cheshire to lAtncashire, upon an allidavit, suggesting 
that the ground of the supposed conspiracy imputed 
to the defendants, was the circumstance of the de¬ 


le U no'icaaon 
for chaogiiig 
the vnwe in au 
iodictnieat for 
a conspiracy to 
destroy foxes 
and other ver- 
min, that the 
gentry of the 
county in which 
the indictment 
was found are 
addicted to fox¬ 
hunting 


fendant Mr. King having placed in his lands the 
noxious drug in question, for the purpose of destroy¬ 
ing foxes and other vermin, which had injured his 
property’ that the noblemen and gentlemen of 
Cheshire, who were likely to serve upon the jury sum¬ 
moned to try the indictment, were much addicted to 
fox-hunting; and that several injurious statements 
having appeared in the public newspapers upon the 
subject of the charge imputed to the defendants, pre¬ 
judicial to their character and motives, deponent for 
these reasons verily believed, that he should not have 
a fair and impartial tiial in the county of Chester. 


Tjih Court said they could not assume that all 
the gentlemen of the ct)unty of Chester, who might be 
summoned to discharge their duty as jurors, would do 
injustice to the defendant, by reason of tlie pleasure 
ihet' took in the amusement of fox-hunting; and ns. 
no ^uggcslion was advanced that tltc prosecutor was 
the author of the injurious publications complained 
of, there was no ground for changing the venue. 

Ii’ule if'l\i>rd. 



inqihrv. 


Williams against Rkkvks. 

4fA Fet. 

Motion to wt JjnHlS was a rule obtained on the last day of last 

Term, calling on the plaintifl’ to shew cause why 

iPTe Aama^t inquisition in this case should not he sot aside, on 
must be made ^ 

on affidarits.to the ground of exccssivc dauiages(fl). 
be produced at 
the time the 

rule is ;r™>ied. F, Pol/ock HOW shewed cause, and contended that 

where^s^ha the rule uiuht be discharged, with costs, having been 

■notion iras moved for without anv aiiidavit wliatevcr, and drawn 
made ou the ^ 

^a^t day of up afterwards, as of the last day of last Term, upon an 

nffidavit.and affidavit swom several days after the Term, before a 

a^TO-ard's*' judge at chambers. It was quite irregular to draw up 

drawn upon an ^ i-njj. upon an affidavit which had not existence at 
affidavit sn oni 

before a judge the lime the rule was granted, 
in vacation, the 
Court in this 

'ed™c'nde'3lb support of ihc rule, stated that tin; 

costs. writ of inquiry had oiilv been executed jit iLrte 


./. Evans, in support of the rule, stated that tin; 
writ of inquiry had only been executed jit litree 
o’clock in the afternoon of Saturday, the 'i7th of 
November, and on the Jfowrfoy following the motion 
was made; so that every indulgence ought to In; 
allowed for the inadvertence of omitting then to pro¬ 
duce an aflidavit, supposing it to have been neces¬ 
sary, which he submitted it was nut; because this 
being a writ of inqui^- issuing out of this Court, an^- 
injustice done to the defendant would entitle him to 
relief, without any affidavit. The action was for a 
common assault, and the jury gave 250/. (|ainages. 
The defendant, in pursuance of the order made lust 
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I'l-rin, tiit<i (>:tid i(X)/. iutu Court, ibc condition of 
(Irauiiig lip the rule nia, and therefore the Court 
would liardly deprive him of t|||^ benefit of the rule, 
upon tills preliminary objection, that no affidavit was 
produced at the time the motion was made. 

Hayi.ry J. (the only judge in Court at the time 
the rule came on) said, it was utterly impossible to 
grant sucli a motion as this, without an affidavit. 
Nad the defendant’s counsel stated at the time he 
moved, that he was not then furnished with an affi¬ 
davit, probably the Court might have allowed him to 
apply to a judge at chambers, or have permitted him 
to draw up the rule, upon producing the reijuisite affi¬ 
davit. The only indulgence that could be now allowed 
the defendant was, to permit him to draw up the rule 
as of the lirst day of the present Term, on the ailidavit 
sworn in vacation. 

Pollock said he would not resist this indulgence, 
provided the defendant was ordered to bring the whole 
damages into Court, as he understood that the defend¬ 
ant had now left the country. 

♦ 

Baylky J. said this was but reasonable, under the 
circumstances stated, and ordered that the w hole money 
should be brought into Court within two days, other¬ 
wise the rule to be discharged with costs. The case 
was afterwards mentioned to the Court, Evans com¬ 
plaining of the hardship of these terms ; when 

*■ 

The Court said, that he ought to have come with 
proper instructions in the first instance; and as he liad 
not, no indulgence could be allowed. 

Rule discharged, with costs. 
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Williams 
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Rseves. 
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Burgess against Royle. 


It a<>em8 that • 
notice of esc* 
outing » writ of 
inquiry in this 
Court can be 
rontintted or 
countermsadcd 
but ODce> the 
K. B. concur¬ 
ring with C. P. 
m to the {wac* 
Oce ; but where 
serenl notices 
and counter- 
manda of en¬ 
quiry had been 
Mrrcd, and at 
length there 
was a fresh, 
and not a con¬ 
tinuing notice 
served, it was 
held, that the 
inquisition un¬ 
der it was regu¬ 
lar. 


motion to set ffide the inquisition in this case, 
for irregularity; the alleged irregularity being, 
that there were two notices of executing the writ of 
inquiry, and two countermands. Notice of e.vccuting 
the writ of inquiry was given on the 1st for the lOlh 
of December. On the yih it was countermanded for 
the 14th, and on the latter day it was again counter¬ 
manded and continued fur the I5lb. Fresh notice 
was again given on that day for the syd, when in fact 
the inquiry was executed. 

Abraham now, in support of the rule for setting 
aside the inquisition, contended, from analogy to the 
practice in giving notice for trial in causes where the 
parties have joined issue, that the notice could be 
continued but once, whereas here there have been two 
several notices, and the like number of countermands; 
and he referred to Ttdd, Ooy. (ith ed. w here it is laid 
down, ‘‘ that notice of inquiry may be continued or 
countermanded, in like manner as notice of trial;” 
and it is there said, ” that in the Cuinmuii Pieas a 
notice of inquiry can be continued but onec(H).'' It 
is not competent for a party in the case of a trial tc* 
continue his notices, and go on successively counter¬ 
manding and continuing. Therefore, from analogy to 
the case of notice of trial, there can be but one con¬ 
tinuance, and one countermand. The practice in this 
respect did not appear to be distinctly laid dow’ii by 
Tiddf but as the rule prevail* d in C. J*., it was to be 
hoped that the practice of both Conils might be con- 
eurrenl upon so material a point. 


Holhuyu J., before whom alone the question was 


<«) Burnt), 297. 
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mooted, said he would mention the case when the 
Court was full, which he did accordingly; and 

Abbott C. J., referring to Hhat was laid down in 
Tidd, 609, said there appeared to be strong analogy 
between the case of a notice of trial and a notice of 
executing a writ of inquiry ; fur in both cases a jury 
is impanelled, although in the latter the office of the 
jury is confined to the question of damages. It is 
said in the Common Pleas, that a notice of inquiry 
can be continued but once; but it was not said that 
such was the*practice in this Court. Adverting, how¬ 
ever, to the analogy between notice of trial and notice 
of inquiry, and the Court being anxious to conform 
its practice with that of the Common Pleas as nearly 
as they could, in an established rule, it seemed to be 
expedient to adopt the rule referred to in the Common 
Pleas. This rule, however, for setting aside the inqui¬ 
sition, must be made absolute without costs. 

H'al/ord, for the plaintiff. It turned out in the re¬ 
sult, that the last notice of inquiry served was a fresh, 
and not a continuing notice. The Court, therefore, 
said (liat the objection fell to the ground; and Uiey 
Discharged the rule, with costs. 
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1820. 
AtkFeb. . 


Lloyd against Neelr. 


Disdmj^un- ^JpRESPASS against, the defendant for seizing, 
^t*Deb^' taking, and carrying away the plainlifTs goods. 

^ ot Clmltif; second. That sij||ce the cause 

bar an action of action accrued, the defendant had been discharged 


Court for the Relief of Insolvent Debtors in 

tion arose be- Engtatid. General demurrer to these pleas, and joinder 
fore the insol- , ^ ■ . 

Tent went to in demurrer* 


prison, and the 
damafres were 
unliqnidated 
before the dis- 
choige. 


Hutchinson, in auppori of the demuirer, was stop|>cd 
by the Court. 


BaUaiitiiic, for the defendant. This plea of dis 
charge by the Court for Relief of Insolvent Debtors, is 
a bar to this action. By the 53 G. 3. c. 102. s. 1. 
every prisoner, in any prison in that part the united 
kingdom called England, upon any process wbatso- 
jever, issuing from any CJpurt whatsoever, for any debt, 
damage, costs, sum, or sums of money, or contempt 
for non-payment of money, who shall have been in 
actual custody for some one of the said demands 
during three calendar months, may apply by petition 
in a summary way to the Court, for discharge, accord¬ 
ing to this act. the lOlh section it is enacted, 
"'yhat in case the said Court shall be of opinion that 
such prisoner is entitled to the benefit of this act, then 
the said Court shall so order and adjudge, and shall 
in such order specify the several creditors aftd persons 
claiming to be creditors of such prisoner, who shall 
appear to have been duly srfved with notice of such 
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proceedings as required by this act.” The question 

here undoubtedly is, whether ^hc plaintiff c^n be con- ' llotd 

sidered as a creditor within meaning of tSis act. 

In support of the affirroativc^f this prafK>sition, it 
may be reasonably taken, that there is some analogy 
between the case of a person who seeks relief under 
this act of parliament, and that of a jperson who is 
discharged by the operation of the bankrupt laws. 

This act of parliament enables persons who have been 
ill actual custody for three months, to obtain their dis¬ 
charge from the demands of their several creditors, 
and all suchi*persons eiaimwg to be tbeir creditors, at 
the time the ihsolvcnts present their petition. Sup¬ 
pose, in the prelent case, the action had been tried, 
and the plaintiff recovered damages for the trespass 
complained of before the insolvent went to prison, be¬ 
yond all doubt the defendant would have been dis¬ 
charged from the debt. But inasmuch as the;inso|jrent 
goes to prison before the action is determined, it is 
but reasonable, that as the cause’ of action arose before 
he sought his discharge, he should have the benefit of 
being relieved from the plaintifPs demand. The de¬ 
fendant is aware that the plaintiff has a claim upon 
him, and he inserts his name in his schedule, thereby 
admitting himsglf to be ihc^ plaintiff’s debtor to the 
amount of the damages laid in the declaration.' Be¬ 
fore the insolvent goes to prison, he knows, by the 
declaration, what damages the plaintiff claims, and 
thereby he is enabled to insert in his schedule the 
plaintiiFs demand as a debt, from which he seeks to 
be discharged. In the case of a bankrupt the same 
principle is generally acted upon.' Where the <iama|^ 
are unliquidated, for some act done before the bank¬ 
ruptcy, the creditors- go before the commissioners, and 
swear that they have sustained certain specified 
damages by reason of the bankrupt s conduct. But 
in ibe case of the insolvtint. all be can do is to state 
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ia bis schedule, that he is indebted to such and such 
persons, and that there .are certain other persons who 
have claims upon hiin^nd then the validity of those 
claims comes to be oKussed. Undoubtedly, in an 
action of trespass, or in an action of assumpsit, where 
the daniages are unliquidated', it would be hardly pos¬ 
sibly for the creditor of the bankrupt to swear with 
precision to the amount of the debt due to him, and 
therefore it would be unjust to allow the certificate of 
the bankrupt to operate in bar of such claims. But a 
different state of things results from the discharge of 
an insolvent. He is discharged aitogetAer from the 
demands of those who in ^any way elaim to be 
creditors. Unless this construction is given to the 
act, all the persons discharged under it may be liable 
for claims accruing due before they petitioned the 
Court. Justice and good policy, therefore, require 
that a liberal construction should be given to this 
statute. 

Abbott C. J. I am of opinion, that a roan who 
has a right to bring an action of trespass before the 
insolvent goes to prison, is not a creditor, within the 
meaning of this act of parliament; and consequent¬ 
ly, that the action is not barred by the plea pleaded. 

Bay LEY J. The plaintiff does not claim to be a 
creditor, but he claims damages for a wrong done, 
which are not liquidated before the defendant goes to 
prison. Suppose this had been an action fmr an as¬ 
sault, could it be said, because the plaintiff laid his 
damages at a specific sum, that he would therefore be 
a creditor within the meaning of this statute t The 
same observation applies to this case. 

Per Cl'Riam, 

Judgment for the Plaintiff. 
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Anonymous. 


1813. 
29th Nat. 


rjiHE Common Serjeant (B^op/ys.) mov^dfora ha¬ 
beas corpus to bring up an insolvent debtor before 
the Commissioner of the Insolvent Court. The Com¬ 
missioner# had issued an order for the person to be 
brought up, signed “ by the Court,” and signed by the 
Clerk of the Court. 


Lord Ellemborovoh C. J. thought the applica¬ 
tion vras uniseoessary. The act directs the Commis* 
sioner to cause to be brought before him, which of course 
gives him power to bring the party before him by legal 
means; and this order appears to the Court to be suf¬ 
ficient. It is an order by the Court constituted by the 
act, and properly signed by the Court, and not by 
the Commissioner’s name in his individual capacity, 
which would have been wrong. The words of the 
statute arc most imperfect; which is strange, consider¬ 
ing that the usual insolvent acts supply the words “ by 
rule or order of the. Court,” which would have been 
most proper ; but here the words are so imperfect, 
that it might leave it doubtful whether a parol order 
would not be sufficient; but the Sheriff or Gaoler 
ought to have some written evidence of the order, to 
shew as an authority for their bringing up the person, 
and as an answer to an escape ; however, in this case, 
the Commissioner has most properly sent a written order 
of the Court, which we think sufficient, and therefore 
there is no necessity fur a habeas corpus ; but we can¬ 
not blame the caution of the Sheriffs or G aolcrs, where 
the effects of their acting, if they proceeded impro-i* 
perly, might be so penal to them, and where there is a 
fair doubt. 


AoommiMioner 
of the Ij^lvent 
€k>art baa 
power to have 
the ioaolvent 
debtors broi^t 
before turn, hy 
a role or o^r 
of, and irigned 
** by the 
Court," but not 
if sigT^ by the 
commiMioner. 


Knowltfs took nothing by his motion. 


^roL. II. 
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li*i5 


1814. 


Juty. 

It is no objec- 
tioa to s note 
giecn to an in- 
soleent debtor, 
that it is not 
entitled in Ute 
Court. 


1817. 

16 M May. 

An iusoleent is 
intitled to be 
discharged, 
though he has 
proceeded irre¬ 
gularly, if he 
makes an affi¬ 
davit of igno¬ 
rance. 


Cl.\rke against Davis. 

Jf^AfVES objected toVnote given to an insolvent, 
that it was not entitled in the Court. 

Abbott J. referred to the Master, who sa^d it was 
usual so to entitle it, but that it w'us not always done; 
he then referred to the act, but said he could see no 
reason for it to be necessary. However, as it was to 
settle the practice, he desired it might be luentiuned 
when the Court was full. 

ARbott J. then referred to a MS. case in the Mas¬ 
ter’s book in H. T. 1805, in which such an objection 
was taken bj' Garroa', and Gkose J. overruled it, say¬ 
ing he saw no reason fur requiring it. 

Objection overruled. 


In re Jones, an Insolvent. 

jf£EATH opposed the discharge of an insolvent 
who had given notice that he should be brought 
up in the last Michaelmas Term, but of which he did 
not avail himself. He then went up before the In¬ 
solvent Debtors’ Court, but was remanded. He then 
gave notice to be brought up next Hilary Term, 
which he did not do, but came up now in this Term. 
Heath admitted that he had hied an affidavit of ig¬ 
norance. 

BAYi-iiY J. This is a sufficient ansu’er to the irre¬ 
gularity. 


Discharged. 
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Dacosta against Edmunds. 

Allorney Geoeral mov'cd to set aside verdict 
for the plaintiff and enter a nonsuit, on a point 
reserved in an action on a policy of insurance on casks 
of oil of vitriol, slowed on deck fore and aft ; some 
were thrown overboard. lie contended that it was 
necessary to communicate to the underwriters fliat 
they would be stowed on deck; and there is another 
method of stowing, to place them in a place parted 
ofl' by the bulk head, and sunk in sand. There was 
an express agreement with the Captain that he should 
stow them on deck. Sometimes they are pot in the 
boat on the deck, in sand. When stowed on the deck 
less freight is paid. It was proved, that in other cases 
the place where the commmodity is to be stowed on 
deck is mentioned to the underwriters, and policies 
were produced to shew that the place of stowage was 
mentioned in the policy on such goods. [Ellenbo¬ 
rough C. J. Only one of the policies was so, before 
the policy in question.] [Bayley J. There was no 
evidence that it was the usage of the trade.] [El- 
LENBOROUGH C. J. said evidence was necessary. 
They should be stowed safely. Hui/wood v. Rogers, 
14 East. I left it to the jury that it is not necessary to 
communicate this, fur if it were it would then in all 
cases be necessary to communicatii the mode of stow¬ 
ing.] The Attorney-General observed that in this case 
there was a directly different mode of slowing. 


Le Blanc J. said, of course they were lashed ou 
board. 


« - 


1815. 


14(A Afril. 

Underwriters 
are not entitled 
to notice of tlic 
part of ship 
where goods are 
stowed, whe¬ 
ther on deck or 
otherwise, 
though iroods 
were oil of 
vitriol, and dif¬ 
ferent freight 
is payable 
according to 
the place where 
stowed. 
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1814. Dampier J. The cirpuDtstancc of iheir being 
Dacosta wickered shews they were sometimes stowed on deck, 
againtt otherwise they would not be at the expenoe of wicker- 

Ed.mi'.nds. 

ing them. 

Le Blanc J. There was no evidence that a different 
premium is paid for the place where oil of vitriol is 
stow’ed, that might have made a difference. 

Ellenborough C. j. difference perhaps in all 
places in a ship; some better: but not necessary to 
enter into the history of every nook and comer. This, 
in effecting a policy, would be impossible. 

Rule refused. 
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Harris against Aldrit. 

JMEAKE. at the desire of Lb Blanc J. repeated a 
motion which'he had mentioned before to Le 
Blanc J. and moved for a rule nisi to produce to the 
plaintiff, and to let him take a copy of a mortgage deed, 
on which the action was brought. The plaintiff had 
been apprehended for felony, and his papers, with the 
deed in question, were taken, and were now in cus¬ 
tody of a constable; and it was necessary to take a 
copy to declare. 

Loan Elli nBOK ouGU C. J. We have not the 
third persons in whose possession the deed is before us. 

Peake instanced that it was of course to grant a 
rule for lords of manors to permit the taking copies of 
the court rolls, and to inspect them ; and a rule of this 
kind was communicated by Mr. Short, in tlie last 
reign, where a rule was granted to inspect the copies 
of writings, in whatsoever possession they might be. 

Loan Ellbnborough (•. J. Customary tenants 
have some claim on the court rolls. Have you ap¬ 
plied to the magistrate, and has he refused permis¬ 
sion ? As it is a new motion, you should have those facts. 

Pub Curiam. The application has not been 
made for the copy ; apply first, and tender llie expence 
of making il. 


1814. 

I4M ATfri'. 

Where the 
pUintiff, in an 
action on a 
deed, has 
the same taAen 
from him, 
under a war¬ 
rant againiit 
him for felony, 
the Court will, 
on an affidavit 
of demand upon 
the magistrate 
and constable, 
direct them to 
give plaintiff a 
copy, to declare 
on, and to pro¬ 
duce the deeds 
on the trial, 
plaintiff under- 
Laking to pay 
cxpences. 


Kale refused. 



Q30 


1814. 

Harris 
againfl 
Albrit. 
need in felon's 
possession, 
copy to be ob* 
tainrd. 


Rule absolute, 
to magistrates 
and constables 
to produce deed 
of felon in thrir 
riistody, on 
paj-ing cx- 
pences. 


I8l.i. 


',ifi JuJy- 

Rule for inspec¬ 
tion of a lease, 
in order to ob¬ 
tain names of 
witnesses, to 
subpoena them. 


INSPECTION OF l)EEJ)S, 5tc. 

Afterwards on 23d November, 1814, Peake moved 
again, on an affidavit stating, that in obedience to the 
recommendation of the Court, application had been 
made to the constable who had possession of the deed, 
and to the magistrate who issued the warrant, with 
a tender of the expences of a copy; that the constable 
refused to deliver the original deed, or a copy, and re¬ 
ferred to the magistrate, who also refused the same. 

Bavlev J. Rule nisi to be served on the magistrate. 

Bai/ieif, R. «n 23lh Jan. 1815, shewed cause, and 
the rule was made absolute, for a copy of the deed, 
and for producing the original on the trial of the 
action, plaintiff undertaking to pay the cxpence of the 
copy, and of producing the deed on the trial, which 
the Court said was reasonable. 


Anonymoits. 

ItRiAT shewed cause agaitisi a rule obtain¬ 
ed by Topping, calling on defendant to produce a 
lease in his possession, in order that the plaintiff 
might ascertain the names of the w ituesses, so as to 
subpoena them to prove the same in support of the ac¬ 
tion. He contended, that this wa.s to obtain a disco¬ 
very for which they ought to go into equity, where 
they would not obtain the names but upon the terms 
of not taking advantage of any forfeiture; and this 
Court has refused to grant such a rule, in order to en¬ 
force a penalty, though they will order the inspection 
of corporation books for the purpose of supporting a 
claim of right. 


Topping was stopped by the Court. Lk Bla.nc J. 
asked Manynt if he would admit the execution of the 
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deed, which he refused. Then the plaintilT must have 
his rule ; for he is a party to this lease, and he is enti¬ 
tled to an inspection of it. 

Rule absolute. 


Ramsbottam analmt Cooper. 


vJl^^E Common Serjeant (A'«oa7ys) shewed cause 
against a rule obtained by Marryat, for delivering 
the copy of a lease, warrant of attorney, and judgment 
thereon. Two years and half year’s re^l was due from 
Lady Day 1811 to Michaelmas 1813. An action of 
assumpsit for use and occupation was brought, and 
the lease was produced, and plaintiflf was defeated on 
that account for the time the lease covered, and only 
recovered two years and a quarter’s rent. The present, 
action is for the other quarter, and for half a year from 
Michaelmas Tvrm 1813. [Havley J. The former ac¬ 
tion was for use and occupation.] [Le Blanc J. 
They now go for the time that the lease had to run.] 
Common Serjeant. It is not stated that there has been 
any demand of a copy of the lease. The parlies have 
no privity; and the lease would therefore be submitted 
to those who have no privity, thus shewing the title 
to them. 


Le Blanc J. The lease is now at an end. We 
may restrain their inspection to that part of the lease 
only which is necessary for them to have to bring 
their action on. 


Ellenborovch C. j. We will attend to any 
terms you may wish to impose on them. 

Baylev j. They need only givej’ou the date, term, 
and covenant to pay rent. 


1818. 

AnoxvMovi. 


1814. 


25<A Xiiv. 

The Court will 
confine their 
onfer for in¬ 
spection of a 
deed, to pXftB 
cularpartsofit. 
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1814. 

Ramsbottam 

CoorzR. 


Ellen BOROUGH C. J. The commuaicalion may be 
as penurious us will be necessary to satisfy this rule. 
You may put paper over the top and bottom, and 
shew them only the part they want. 

Rule absolute. 
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Bishop against Best. 

^PINASSE shewed cause against a rule which 
had been obtained by F. Pollock, for a reference 
to the Master to calculate interest upon a judgment 
recovered in an action upon a bill of* exchange. It 
was admitted that interest might be given in an ac¬ 
tion upon the judgment (b), but it could not, it was 


1818. 

20M iViw. 

Court will not 
gnat* mle to 
compute in¬ 
terest on a« ^ 
Jadgment, in an 
action upon a 
bii] of ex- 
ebsage (a). 


insisted, be given on motion. An action upon a 
judgment is watched jealously by the law. Thus, by 
the statute for preventing vexatious arrests, the plain¬ 


tiff is not entitled to costs, unless the judge certifies (c). 


Pollock urged, that the Court had clearly a discre¬ 
tionary power of granting the rule. The facts are left 
in the discretion of the Court. 


Per Curiam. 


Rule discharged. 


(ff) Where an action is hruui'ht on a bill of exchange, tiie Court will 
grant a rule to compute principal and interest on the bill, though the 
plaintiff died after interlocutory judgment signed. Btrger v. Orem, 
1 Af. & S. 229 } and sec Brown r. Mestiler, 3 At. Sl S. 281, where the 
bill was lost, and the Court granted the rule upon the production of a 
copy of the bill, yciified by affidavit of the plaintiS's attorney, the original 
having been stolen from his pocket. But in yeUon v. Sheridan, 8 Term 
Rep. 39b, the Court refused a rule to compute interest on a judgment, and 
to ascertsin the damages sustained by the pluntiff by reason of the deten¬ 
tion of die money recovered. 

(i) f'lde, Ai'Clivc V. Dunkin, I JSaol, 436, 

(f) 43 Geo, 3. c. 46. sec. 4. 
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1817. 

MtA Junr. 


Verney against Iddings. 


interpst re- YLEY, R. iu support of a demurrer in .an action 

corejuble in an -MM r . i. » j j . 

action of debt. 0‘ ^ mortg.ngc deed, upon a covenant 

cutoi^'TSScrc payment of 886/. and interest, alleged to 

there IS a core- amount to 940/. The speci.a] demurrer assigned for 
nant for intc- . , . . . 

rt'st, and at all cause, that 940/. Were alleged to be due and owing; 


events, would 
ba given as da¬ 
mages for de¬ 
tention of the 
debt. Semb.— 
The demand of 
princi|>al and 
interest by the 
declaration is 
divisible. 


and such sum could not be due, because the date of the 
deed as shewn was the 20th of January. First objection. 
Action will not lie for interest. [Peh Curiam. Tlicu 
the Court will give judgment for 886/. and damages 
for detention.] liayley, R. submitted, that as the 
plaintiff declares for one entire sum, the Court cannot 
divide it. Second objection, that there was only a 
covenant to pay interest upon February 1817. 


Loro Ellenboroi on C. J- He docs not shew 
by the declaration from what time the int<-rest begins: 
it inav be for an old tiebt. 


Baylev J. The declaration claims 886/. and plain¬ 
tiff is not bound by the statement at the ctimmenccment 
of the declaration of a plea that he render 940/.; that 
has been held not to tie down the plaintiff'(a) ; and if 
it appear on the declaration that the .same certain debt 
is demanded, it is sufficient. 

Holrovo j. Have you any case to shew that in¬ 
terest cannot be recovered in an action of debt where 
there is a covenant to pay it ? 

Per Curiam. This is a general demurrer, and you 
must shew that no judgment can be given upon the 
declaration, and that nothing can be recovered. The 


Lord v. 11 JS>aU. Ri*p. 
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demurrer is loo extensive. If the interest is uncer¬ 
tain, the Court will only give judgment for 886/. and 
then there will be an application to the Court to refer 
it to the Master to compute tlie principal and interest, 
and the interest will be given not as interest, but as 
damages for the detention of the debt; and so the in¬ 
terest, if uncertain, and therefore cannot be recovered as 
interest, will be made certain, and reserved as damages. 
« 

JIayley .1. The demand is divisible. 

Richardson, amicus curia, said, that there had been a 
case in the last sessions before the House of Lords, in 
which the}’^ had held that interest was recoverable in 
an action of debt. 

Lord Ellen boroitch C. J. asked the name of the 
case; and Bayley J. said, that interest would be re¬ 
covered if the principal was paid. 


2.V> 


1817. 

VXKNET 

against 

luSINSS. 


.ludgment for pluiutijfF. 



IRREGULARITY. 


1814. 


Hqmpay against Kenninc. 


28fA May. 

Jiregnliiritj in 
procen, on the 
ground of a ra* 
riance between 
the retnm of 
the writ and 
the day in the 
notice to ap¬ 
pear, cannot be 
taken advan¬ 
tage of after 
plaintiff had 
filed common 
bail, and also 
filed a declara¬ 
tion in the of¬ 
fice, and given 
notice thereof 
to the defend¬ 
ant. 


c OMYN obtained a rule, calling upon the plaintiff 
to shew cause why the writ and subseejuent pro¬ 
ceedings should not be set aside with costs, for irregu¬ 
larity, for a variance between the return and the day 
of the notice to appear at the bottom of the writ. 

Abbott, in shewing cause, insisted that the ap¬ 
plication was made too late. The facts were, that the 
writ was returnable the 2d of 3Iai/. The defendant 
not appearing on the 11th, the plaintiff filed common 
bail for him, according to the statute. He relied th.nl 
in the case of an irregularity the party must come in 
the first instance, and if another step is taken in the 
cause, it is a waiver of the previous irregularity. He 
said it might be doubtful whether the act of filing 
common bailw’as such a step ; but he contended that 
what the plaintiff bad subsequently done was a waiver 
of it, namely, that the plaintiff had filed a declaration, 
and given notice of it to the defendant. 


Le Blanc J. the only judge in the Court, was of 
opinion that it «v'as a waiver, and discharged the rule 
with costs. 
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Minster against Coles. 


1820 . 
4M m. 


rpHE writ in this case being returnable on the last 
return of Michaelmas Term, the plaintiff declared 
de bene esse in the vacation, and in this Term gave 
notice of executing a writ of inquiry. 

E. Lances now moved to set aside the service of the 
declaration, upon the formal objection, that on process 
returnable on or after the last return of a Term, the 
plaintiff cannot declare de bene esse; but 


Where the de¬ 
fendant by 
until he receiv¬ 
ed notice of ex¬ 
ecuting a writ 
of inquiry, and 
then came with 
a formal objec¬ 
tion to the de¬ 
claration, de¬ 
livered de dene 
reef, the Court 
said he came 
too late. 


Thk Court said he was too late in his application; 
for although the defendant might not be affected until 
the plaintiff proceeded to the execution of the writ of 
inquiry, yet knowing of the objection before, and 
having suffered the plaintiff to incur further expences, 
the irregularity complained of was not available. 

Rule refused. 


ANONYMOrS. 


1814. 


2ith Jan. 


fJOMYN shewed cause against a rule obtained by 
Header, to set aside the proceedings for irregu¬ 
larity, on the ground that no latitat iiad been issued. 
The defendant was served with a copy of a latitat in 
Easter Term last, and the declaration was of Trinity 
Term 1813, and the defendant had laid by till the 
present motion. Comyn contended that the irregu¬ 
larity had been waived; and proved, by affidavit, that 
the plaintiff had his former attorney’s bill, in which a 
latitat was charged. 


PFOceedings set 
aside for irre¬ 
gularity, where 
no latitat was 
issued, oot- 
withst^ding 
three terms 
delay in moving 
the Court. 


Rut Lk Blanc .1. said that the Court would not 
sanction any party in such a proceeding, in w’hich 
they had gone on without a latitat, and also that they 



iS8 


1814. 

AKONYMOI'*. 


1814 . 


9th ^^ay. 

It is not neces¬ 
sary to use the 
term ‘ iixegu* 
larity,’ in n rule 
to set aside the 
proceedings for 
irregularity; 
and irregular 
notice at the 
bottom of the 
copy of a writ, 
is not a ground 
to set aside the 
writ, but only 
the copy. 


1814. 

lOlA .Vur, 

No date to the 
notice of the 
declaration U 
necessary. 


IRREGULARITY. 

did not fven now shew that a latitat had been siietl 
out. And as to the phuntifTs having paid for a latitat, 
it made no difference, for in fact none was taken t>u!; 
and though that appeared to be the fault only of the 
attorney, yet the party must answer for the improper 
conduct of his attorney, whose acts are in fact his. 

Rule abaululc. 


Harvey agahtst Bennett. 


^ERFIS shewed cause against a rule of Best, to 
(luash a bill of Middlesex, the notice having the 
date in figures. He contended that it was not slated 
on the rule that it was moved for irregularity, and that 
the rule should have been to quash the copy, and not 
the writ. 

Lord Ellexhoroi'(;h C. J. I do not see that it 
is necessary to use the term ‘ irr»-gularity * on the rule, 
if it appear on the affidavit. 

Pkr Ci Ri.AM. \Vc can only quash the copy. 

Rule discharged. 


AnONVMOU.*!. 


E. LA1VES moved to set aside proceedings for ir- 
* regularity, there being no date to the notice of 
the declaration. 


D.smpif.k .T. It is immaterial. 


Rule refused. 
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Mullett against Alexander. 


1814. 

i9th June. 


Jj^OLT shewed cause against a rule of Andrews, to 
set aside the proceedings for irregularity ; which 
was, that the attorney’s name was not indorsed on the 
writ, nor was there any date to the same. Holt said 
tile motion w'as too late, 

Andrews contended that the statute made the pro¬ 
cess void, and therefore no delay could cure it. After 
s«»mc discussion on the point of delay. 

Rule absolifte. 


A statute, mak¬ 
ing the piioceM, 
on which the 
attorney's 
name and date 
are not indors¬ 
ed, actually 
void ; it is no 
objection to a 
motion that it 
has been made 
too late. 


Anonymous. 


1814. 
27M Jan. 


WM EADER moved to set aside proceedings for irre- improper 

MM/ ... ... ,, -.jj names of clerks 

gularity, stating that an old copy or a writ had on an old copy 
been used, w’ith the names of clerks of the Court sub- 
scribed, who were no longer so. 


Baylky J. That is an immaterial part. 

Rule refused. 

Anonymous. 

^yOMYN shcw'ed cause against a rule to set aside 
judgment for irregularity, which had been signed 
as for want of a plea. The action was on a judgment 
recovered, and the plea w'as nil debet. Comtfn con¬ 
tended that it was a uullity. Bui the Court asked 
what authority he had for that. 


1815. 

Sr A May. 

XU dcltet to an 
action of debt 
on a judgment, 
though a bad 
plea, ia not to 
be treated as a 
nullity. 


And Loro Ellkn borough C. J. said, that though 
it was a bad plea on special demurrer, it was not a 
nullity ; and under such a plea, payment might be 
given in evidence; and it was so held by Lord*Affl«s- 
fieUl. 


Rule absolute. 



IRREGULAIHTY. 


9H Jme. 

Wranf name 
in praceu 
cured by an 
attorney's un- 
deitaking to ■ 
appear. 


Lowks (gainst Newcombb Clarke. 

JpETIT moved to discharge proceedings ; the copy 
of the writ was against ^e defendant by the 
name of Thomas Clarke tfesveombe, and the declaration 
was against Henrjf Clarke Netccombe, sued by the 
name of Thomas Clarke Neitconilte, and the defendant’s 
attorney had indorsed on the writ an undertaking to 
appear. The defendant gave the plaintiff notice^ 
that if he proceeded in this writ it would be at his 
own l^ril, and then the plaintiff entered an appearance 
by his right name. He cited \0 Eastf S28. 11 East 
225 ; and he contended, the undertaking was only to 
appear to the writ; and Jt did not appear that the at¬ 
torney at that time Itnew thot'nam^of his client. But 
Bavlbv J. thought the undertaking was a waiver of 
the defect. 

Rule refused. 


eS/A Jitnt, 

Irrcfularity in 
issuing an exe¬ 
cution for da¬ 
mages and 
costs in original 
action,omitting 
costs in error 
cannot be ob¬ 
jected to. 


Anonymous. 

j^BBOTT shewed cau^c against a rule obtained by 
jE. Isoues, td‘ set a'.ido execution dti two scire fa¬ 
cias, one to revive judgment in atforiginal action, the 
other to revive judgment in error for the costs in er¬ 
ror, The fieri facias which had isstted on the first scire 
facias, and to set aside which this motion was made, 
had been takeu only for the damage^ and costs in 
the original action, and did nut include the costs in 


Lazees objected to this mode of splitting the judg¬ 
ment, and so putting the defendant to additional ex- 
pence and trouble. 

Le Blanc J. said that the objection must arise 
when they take out execution for the costs in error, 
but not otherwise; for the plaintiff is not obliged to 
issue execution for those costs. 



TRRUGULARITV. 


^1 


Anonymous. 

< 

JpARKE J. shewed cause in the first instance 
against a rule obtained by Chitty, to set aside a 
rule to produce the record. The defendant had plead¬ 
ed a judgment recovered, to which there was a repli¬ 
cation of nul tiel record, with a verification and 
prayer of damages, and a rejoinder entered for the 
defendant that there was such a record, and a day was 
given for its prodnetiion- The defendant struck this 
out, and returned the paper book, with noticaPthal 
he would rejoin in due time. 


26tk 

Rule to produce 
the ree(^ sup¬ 
ported, where a 
perfect issue 
was taken, and 
no costs given 
where the rule 
was opposed in 
the first in¬ 
stance (a). 


Chitty, in support of the rule, cited Cremer v. Wick- 
ett (6), Sand/ord v. Rogert.ic), Tidd's Practice (d), and 
observed, that the defendant could not be allowed to 
rule the plaintiff to produce the record in a case of 
this nature- 


Baylev J. This is an irregularity on the part of 
the defendant; when judgment was pleaded on one 
side and denied on the other, there- was a fit issue, 
and it was not competent to the defendant to rejoin 
any other matter. As the rule was opposed in the first 
instance 1 cannot give costs. 1 wish I could. 

Rule refused. 


(a) To a replication of iw/ tirl record, and a day given, if the defendant 
demur, the plaintiff need not jifin in demurrer; but if the record is not 
produced, may sign judgment. Tipping v. Johnson, 2 Bos. & Pul. 302. 
And see lUpm r. Kent, 2 New Rep. 466. There is a distinction between 
concluding a replication of nul tiel record, by giving the defendant a day 
to bring it in, or with an averment and prav cr of the debt and damages. 
In the former case, the issue is complete upon the replication; but in the 
latter there ought to be a rejoinder that there .is such a record. Cremer 
V. Wtekett, 1 Lord Raymond, 560. Tidd. Tract. 6th ed. 798. Chitty on 
PlefW. 1 Vol. 671. 

(i) 1 Lord Raymond, 550. (c) 2 ff’ilt. 113. 

(rf) ndd. Prac. 6th ed. 798.. 

VOl.. II. 


R 



1IUI[:(U LARITV. 




'i'lii* ordt'i' in 
the nurjjm of 
tlic paiier-lNHik 
isi I'tfn'inptory, 
ami it must be 
n’timned within 
the 24 hours, 
and though it Iw 
rcturued iH-fcn? 
judgiuout sign¬ 
ed, yet the 
judgment is re¬ 
gular it sighed 
after tuc expir¬ 
ation of the 24 
hours. 


ISIMMONS osailhsf Coi'B. 

001) moved to set aside ajudgniciil signed 
for not returning the paper book. Tho paper 
book had been delivered} with the regular notice to be 
returned williin Uvenly-four hours. It was not re¬ 
turned wilhin Iweniv-iour hours, nor for two hours 
after; but uhen it was returned no judgment had 
been signed, but the [daintiil'did it afterwards; and it 
was now moved to set aside that judgment as irregubir. 

Lf. Blam: J. asked if there was any case on the 
subject. 

CiiTKucd said lie could only hn^ the rule laid down 
generally, that the paper book should be returned in 
twenty-four iiours, but that in the case of a demand of 
a plea the defendant i.s bound to plead Avithin twenty- 
four hours; but if he does not do so, but in fact pleads 
before judgment i> sigiied, the plaintifl' cannot after¬ 
wards sign iudgmenl: and he contended that the pre¬ 
sent case was analogous.' But 

Ll Blanc J. said the case was differeut, and the 
order in the margin of the paper book was peremptory, 
and that the rule mu.st be refused ; but added, that if 
there wfis any authority (o be found, the case might 
he moved again. 


i’EU t'flilAVi 


Buie refused. 



JUDGMENT. 


Rucker against Ansley. 


1820. 
IIM FeS . 


rpHIS was a motion for judgment as in case of a Where kspecial 

nonsuit. The cause was set down for trial by 

a special jury for the sittings at Guildhall, so long ago 

as Hilary'Term 1816, but the plaintiff had never ap- without any ap- 
. • I mi pointnaent ap¬ 

plied for an appointment to have the cause tried. The pUed for to 

action was upon a policy of bisurance, and it appear- the Couit re¬ 
ed that there had been another action tried upon the 

* th(* defendant 

same policy, in which the plaintiff was nonsuited; but judgment as in 
the Court had reserved a case, in which judgment was suiT. ° ^ 
given \n Michaelmas Term, 1817. Carr now shewed 
cause against the rule for judgment as in case of a 
nonsuit in this case, and contended, that as the cause 
had in point of fact been set down for trial, the de¬ 
fendant could not sustain this application. 


Holboyd J. concurred in this objection, and said, 
that the proper course was for the defendant to apply 
to the Lord Chief Justice, to have the cause appointed 
for trial. 


F. Pollock for the defendant. 

Rule discharged. 
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JUDGMENT. 


1820. 

Smlmrdmii, 

lith Fib. 

Where issue 
iras joined, and 
there is a rule 
to enter the is* 
sue, and notice 
of trial is giren 
in one and the 
same for 
the odjoumed 
sittings after 
that IVrm, and 
the jAaintW 
does not go to 
trial ait fooae 
sittings, the de> 
fendant is enti¬ 
tled in the foi- 
lowingTermto 
judgment as in 
case of a non¬ 
suit ; and if no 
reason is as¬ 
signed for not 
going to trial, 
tile Court will 
not compel the 
defendant to 
accept a pe¬ 
remptory un- 
dertiUring. 


Walter against Buckle. 

RULE for judgment as in case of a nonsuit. Jisuc 
was joined last Michaelmas Term, and a rule to 
enter the issue being taken out in that Term, notice of 
trial was given for the adjourned sittings after the said 
Term; and the plaintiff not having proceeded to trial 
at those sittings, the question was, whether the de" 
fendant was entitled to move for judgment as in caac 
of a nonsuit. 

The C0U8T said he was; and as no reason was as¬ 
signed for not going to trial, the defendant could not 
be compelled to accept a peremptorjr undertaking at 
the sittings after this Term. 

Rule absolute. 

Comyn for the plaintiff and Chilly for the defendant. 
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LANDLORD AND TENANT. 


Skerry against Preston. 


^ ^EKYLI* moved on behalf of the plaintiff to set 

aside a verdict for the defendant, and for a n«w on icnt in ar- 
Irial in an action on the case for taking a distress for 
rent where no rent was due. The defendant had right of dis¬ 
agreed to receive interest on the rent in arrear. The 
distress was taken October 6th, 1812, for three years 
and a half rent. For the plaintiff it was contended, 
that the agreement to receive interest on the arrear of 
rent had converted the rent into a loan, and determin¬ 
ed the right to distrein. 


Loan Ellenborouoh C. J. This is only an agree¬ 
ment for that which the law would have given him : 
where the money is payable on a particular day, the 
jury would give interest as damages. 


Burrows contended, that where money was payable 
under a written contract, it must be discharged by 
deed of as high a nature j but here the money accrued 
due in consequence of the occupation. 


Baylby J. Suppose no rent was doe, is case the 
proper remedy i The defendant could not distrein for 
the interest, but he had a right to abandon the interest 
and take a distress for the rent. 

Ejllbnborougu C. j. There is here no suspension 



LANDLORD AND TENANT. 


C4a 

1813. ol thi' distress, only an agreement to pay that which 

Skeubt Lim; and the landlord at any lime 

P^Tto>. '** determine his forbearance and distrein 

tor the rent. 

Rule refused. 

jsk;. jj 

- WifRB.iGo and another against King. 

!•/* -Vof. ^ 

^^'wcbylhc moved for a new trial on an action for 

though the price of manure sold, tried at Lincoln before 

he tberrhy sub- m „ 

jects biiuscif to * ”OMPsoN, liaron. in which the verdict was for plain- 

»n action. damages 40/. There was an assignment by a 

tenant of land, of his stock and manure to the plain¬ 
tiffs, as trustees for creditors, and who took pos.session 
and sold every thing but manure. The defendant, 
who had had a previous assignment of the lease and 
manure, took possession under his assignment, and 
spread the manure on the land. C/arke, for the de- 
fendant, contended, that the manure was not assigna¬ 
ble to the trustees, for it would be contrary to good 
husbandry. 

EllenB oHour.i, C. J. said, the tenant might as- 
sign it, and pass the leeal properly therein to the pur¬ 
chaser, though he would thereby make himself liable 
to an action for bad hu^bandry. I’he assignment to 
defendant was before the assignment to plaintiffs; but 
defendant neglected to take possession till after plain¬ 
tiffs had taken possession, and their right to the move- 
able properly therefore could not be disputed. De¬ 
fendant must pay the value of the manure to the plain¬ 
tiff, and bring hi.s action of covenant. 


Rule refused. 
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Reid against Parsons. 


1817. 

7th Feb. 


G 


fFFORD stated that this was a demurrer to a Where there is 
plea to a declaration in covenant, for nonpay- 


ment of rent. Defendant pleaded that the lease had »°np»yn»cnt of 

■ _ rent by the les- 

becoine void by the breach of a covenant therein, see, the term 
The question arose upon a lease which contained a thVlessor^d 


proviso that the term should cease upon the nonpay- JJ"* opS 

ment of the rent; and the question was, whether the of determining 
, , , , ... 1 /. 1 lease, upon 

defendant, who was in that lease the surely ot the the breach of 

le.s8ee, could take advantage of such a termination of 


the lease by the nonfeazance of the lessee, and by his 
wrongful act in not paying the rent. Gifbrd con¬ 
tended that this was the contract of the lessor; and if 


he made such a contract, he must abide by the con¬ 
sequences; and that the consequence of such a clause 
was, upon the nonpaj-ment of the rent, to make the 
deed absolutely void by the express provision, and not 
merely voidable, which the party must contend on the 
other side in order to support their view of the case; 
and that here the defendant was not the Ic.ssee, but 


only the surety of the le.ssec, and therefore it was not 
his ow'n wrongful act that had occasioned the deter¬ 
mination of the lease. 


Lord Ei.lenbouou(;h C. J. That makes no dif¬ 
ference ; the surety is identified with the lessee ; it is 
just the same. 

Abbott J. In the case of Moifle and Finch, the 
auditor of the Crown gave the acquittance, and not 
the King himself. 

The whole Cocrt thought that it must be the 
evident intention of the parties that the lease <hoidd 
only be void at the option of the l< '>sor. ind that it 
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1817. 

Rkid 

against 


LANULOilD AND TENANT. 

never could have been intended between tlieiii, that 
the lessee should have the option of putting an end 
to the lease bj his own default, and that his surety 
should answer an action for the rent, by saying that 
the lease is void, because the rent has not been paid; 
and Bayley J. said, if this doctrine should prevail, 
if there was a proviso that the lease should be void 
fur non-repair, if a gate was out of repair, the lessee 
would be able to defeat the lease; apd Loan Ellen- 
BORovcH C. J. said, that the lessee never could take 
advantage of his own wrong, to discharge himself 
from n duly. 

liichardsou was stopped by the Court. 

Loan Ellen uoBoUGii C. J. said, that the Court 
had looked into the cases, and thought the lease void, 
as against the lessee, but not as against the lessor, for 
the benefit of Uic lessee ; and that it was so in inunv 
other leases, even when made voidable by statute, as 
an ecclesiastical lease. But it canuot be vacated by 
any parly by his own act, done in contravention of the 
lease; and a party cannot take advantage of his own 
w'rong to defeat the lease. Co. Lit. 2lG. which shews 
that the general rule is, that a parly cannot take ad¬ 
vantage of his own wrong. 


Judgment fur pluinlitf. 
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LIMITATIONS, STATUTE OF. 


Hurst against Parker. 

J^JCHARDSON moved for a new trial, and to set 
aside nonsuit in tort, for taking away plaintiff’s 
coals; plea, statute of limitations. Plaintiff proved 
subsequent admission by the defendant of trespass, 
and contended that it was the same as subsequent 
promise in assumpsit. Richardson now contended the 
same, and cited Haye v. Hastings, Ld. Raym. 389. 

-V. Tapper, Ifi East, 420. But the Court 

thought this case of trespass was not like assumpsit, 
where the new promise is a new cause of action, and 
here the admission is only of a cause of action at the 
(ime, and non constat, but statute applied afterwards, 
and the affirmative that the cause of action was exist¬ 
ing at the time lay on the plaintiff. 

Rule’refused. 

{a^ S. 1'. in at-nmipsii <<r caM* against an attorney for negligence. Shmrl 
V. o A*.and .J. < -(!. 


1817. 

StkNm. 

Subaeqnent ad> 
mission of hnr- 
ing committed 
s trespass, trill 
not take the 
case out of 
statute of limi¬ 
tations (a). 
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MANDAMUS. 


Exparte Morgan. 

■yt 

^HITTY moved for a rule to shew cause why a 
mandamus should not issue, directed to the jiid^e 
of an inferior Court of competent jurisdiction, eom- 

coiupel »court 

of inferior jii- manding him to award a new trial in a cause before 
which one Morgan was the defendant. The 
Sfore"ir Tn application was grounded on an athdavit that gross 
which allcftcd injustice was done the party ; and although no autho- 
Wn do*ne^to coiild be cited in support of tlie motion, yet it was 

' I’*’’" contended, that as this Court exercised a genera) juris¬ 
diction and superiiitendaiice over tlie proceedings of 
inferior tribunals, it could command a Court of inferior 
jurisdiction to do justice to tlie suitors thereof, or cor¬ 
rect any irregularity in its proceeding!.. 

Per Curiam. We may command the judge of 
an inferior Court to give judgment in a mutter fit and 
proper for his'cognizance ; but we cannot in this 
manner review bis proceedings, or try upon aihdavit. 
any alleged irregularity in his judgment. If there is 
an erroneous judgment given, a writ of error will 
rectify it, if error lies ; but wc cannot tell the judge 
what he is to do. We can command him to give 
judgment, but we cannot interfere to regulate the 
practice of an inferior Court, because every inferior 
Court is the proper judge of its own practice. Unless 
some authority is cited to justify this motion, we can¬ 
not interfere in the way required. 


1820 . 


SM Fti. 

The Court of' 
K. B. will uot 
interfere by 
VMHdmnus, to 


Kule refused. 
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Anonymous. 

liJiOTT moved for a mandamus to the surveyor 
and commissioner under *au inclosure act^ to as¬ 
certain the value of a modus ; he proposed to take the 
rule in the alternative, " if there was any modus to 
fix the value.” 

Lobju EllenB oHOUGii C. J. Have you any prece¬ 
dent for such an hypothetical mandamus if you have 
the rule at all, you must take it in the Hrst instance to 
enquire if there is any modus. 

Abbott adopted this form for his motion. 

Rule yisi granted, to be served On the 

4. vicar or his impropriator. 

Dam PIER J. said, that always before the inclosure 
acts are passed, it should be ascertained whether there 
is a modus or not; for otherwise, the incumbent who 
may have a large family will be obliged to litigate it, 
whether he will or not, and he may not be able to 
bear the expence. 


Hex against Commissioners of the Flockwold 
Incmisure. 

JfENMAN shewed cause against a rule of JE. 

Lawes, for a mandamus to a commissioner of an 
inclosure act, to effect an exchange. He stated the 
exchange clause. One has an estate in fee, the other 
only for life. He objected that Mr. Netccombe was 
only tenant for life, Gore tenant in fee. This ex¬ 
change is intended to give them both in fee. 

Bayley j. Is this application by (joit Y 

may,” arc only iiiip<Tative tvlicii tlir clause is for the public gooil or bencii*. 
imports equality of interest. 


1814. 

16M JuH. 

Maudatnut 
granted to the 
commissiouers 
of an inelosiire 
act, to inquire 
if there is any 
m'jdux. 


1 8 I 7- 


•23rf Jan. 

in ii mutioii for 
a mandamus, 
the Court will 
not grant the 
writ where dis¬ 
cretion was 
given to the 
commissioners 
and they had 
exercised it, 
and no ground 
be shewn that 
they have done 
it wrongfully. 

*' Shall ami 
'• Exchange,” 



MANDAMUS. 




1817. 

Rnc 
mga*^ 
Commission¬ 
ers ^tke 
Flocswood 
iNCLOSORB. 


Marryatt. Bolh Newcombe and Gore apply to the 
commissioners to efiect it, and they the commission¬ 
ers refuse. 

Dernnan, The commissioners have a judicial ofBcc, 
and they said that exchange was most unfair; as for 
Mr. Newcombe, his family would lose 800 ^. It was 
only a matter of favor, where the estates were of a dif¬ 
ferent degree. The commissioners’ affidavit shews 
that they cannot conscientiously do it. 


Marryatt. It is desirable to both parties to effect 
this. Gore’s land intersecto Newcombe's. 


Bayley J. Without the commissioner, you may 
exchange for Newcombe'a life. 

Lobd Ellenborough C. J. Do you mean to say 
that your affidavit states that the value is equal i 

Bayley J. Who is to take care of your remainder¬ 
men ? 

Loan Ellenborough C. J. Have you any case 
that shews that this Court will grant a mandamus where 
a conscientious duty is left to the commissioners, when 
you do not shew equality of interest or value? It 
would be subjecting the consciences of the commis¬ 
sioners to a matulamus. 

Bayley J. Are there any words that arc neces¬ 
sarily imperative on the commissioners? 

Marryat. ** Shall and may" have been held im¬ 
perative. 

Barley J. They arc not ilic words litre. 
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Marryat. “ May,” has been held " must,” and a 
person held indictable. 

Holhoyh J. That is where it is for the public 
good i as a churchwarden to make a rate. 


1817. 

fUx 

COHKISSISN. 
SBS ^ tie 
Fi.ocjnrooi» 
Incu>svbb. 


Marryat. Here the words are “ shall and may be 
lawful.” 


Bayiey J. That is limited by the word exchange, 
that imports equality of interest. A tenant for life 
cannot exchange without tenant in fee. 

Loan Ellen BOROUGH C. J. How does it appear 
that this statute was ever intended to allow a commis¬ 
sioner to effect such an exchange as this ? It would be 
most grievous to the remainder-men, if they could. 
” Shall and may” where they are for the public good, 
may be held imperative; but not so in a case like 
this. 

Rule discharged. 


. 1816 . 

Anonymous. - 

13M Afiqf. 

WM^ARREN moved for a mandamus to be directed Atimdammn~ 

to the Dean of Hereford, to examine and 

licence a second curate, on an affidavit that one to license a m- 
_ . , . ... oond curate, 

curate was not sufficient, and that another should be 

appointed by the incumbent, and approved of by the 

parishioners, and to be paid by them, and also to en- 

tjuire into the party’s sufficiency. The Dean refused 

to enquire into his sufficiency. 


Lord Ellen borough C. J. said that there did not 
appear to be any such office as a second curate, and 
that there was no trace of any thing of the kind in 
the books, and that the Court could not grant a man¬ 
damus for an office in fieri. 


Rule refused. 



MANDAMUS 




1814. 

3Uf Jm- 

MmiAimus lies 
to • fJ«»gyin«n 
to rvpto^ « 
clerk of the 
pa risk. 

Tbr affidavit 
for tbe numda- 
tma should 
state, that the 
clerk was ap¬ 
pointed for life; 
but it is not 
absolutoir no- 
cessarj-. 


1816. 

\2th Jvnr. 

A manrlamu-f to 
the archdeacon 
to swear in the 
churchwarden 
dulv eiccteil, 
absolute in tin- 
first instance. 


1 .- 118 . 


SOM AyriU 

If one parish 
officer applies 
for a mwaHnnut* 
against anoliier 
to concur in 
rate, yet writ 
must be against 
both, as well 
against the ap¬ 
plicant as tbt- 
other. 


Anonymous. 


JpEAKE moved for a maudamut to n clergTinnii l<> 
replace the clerk of the parish, whom the elergy- 
inau discharged. 


Le Blanc J, asked if it was sworn in the affidavit 
that he was appointed for life : [ Vfake. It only slates 

generally that he was appointed; but it has been bt-ltl 
that he is appointed for life,] 


Lr. Blanc J. It has been so licld, Init it is usual 
to slate it in the affidavit. 


Writ granted. 


Anonymous. 


EADElt movi-(l Ibr 
deacon, to swear in 
been duly chosen. 


I tiuindamus to the areh- 
i churchwarden who had 



Per Curiam. A-* it i- only to swear in, which 
does not confer any title, 

Itule absolute in the first instance. 


Anonymous. 


igCJRLETT moved for a mandamus against one of 
the churchwardens of the parish of Eiham, to 
concur in a rale with the overseers. 


Per Curiam. You must lake the mandamus 
against the whoh: of the parish officers ; against your¬ 
selves as well as the other overseer. It has often been 
so done. 


Rule yiifi. 
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ANONYIMfODS. 

^HE Attorney-General moved for a mandamus, to 
be directed to the churchwardens of St. PauPs, 
Deptford, to command tbittn to give up the custody of 
the vestry book to the vestry clerk, the book having 
been taken away by violence at a vestry meeting. 
[Loan Elienborough C. J. enquired what tenure 
the vestry clerk had in his office.] The Attorney- 
General alluded to Rex Croydon, 5 T. R. being an 
application for the restoration of a vestry clerk. 

Lord Ellv-nhorot <iii C. J. If the muniments 
belonged to him as annexed to his office, he ma\’ 
bring an action of detainer or trover. 

Kule refused. 

Anonymoi’s. 

^^ADDY moved for a mandamus to certain persons, 
to deliver up the keys of a church to a person 
who had been appointed sexton, after a contested 
election with the late sexton’s son, who was an un¬ 
successful candidate, and now performed the office, 
the keys having been delivered to his mother, the 
execulri.x of the late sexton, to whom the church¬ 
wardens had delivered the keys. In the case of Rex v. 
Churchwardens of Taunton, St. James’s, Cowp. 41:'). the 
mandamus was to the churchwardens. 

Lord Ellenborough C. J. Why did they not 
gel a new key } The key* of the church are not like 
an emblem of office, or the like. If it is likely to 
prevent any breach of the peace, we would grant it; 
but you had better get a new key. 


1816 . 


15M June.' 

Mandamut to 
the dintchwar- 
dens, to deliver 
a vntrjr-book 
to the veatrjr- 
cieik, lefnsM, 


1KI4. 


16 M iVbv. 

UaHtlanau to 
deliver up the 
keys of a 
church,refused. 


Rule refused. 



|fAN])|^MUS. 


2SM 

Bole mUfarm 
uttHuitmtuf to 
injr poOT nie, 
thouM dafend* 
•ntsliad had 
diamunable 
goods, it beii^ 
sarora that the 
goods were 
fraudalenUy 
leased, sod that 
the parish 
would he driren 
to trpan action 
OB the ground 
of the tend. 


Rbx ogaiWTHR Company ^ the Propbibtors of 
Margate Harbour. 

^^URNJEY moved for a mandmuu to the company, 
^ to pay the poors* ratelR [Lord ELi.RKDoaoiroN 
C.J. Why cannot you distrain?] Gumey. I made 
the motion two 3'ears ago, and that objection was 
then made to it, in cooseqaencc of which we dis* 
trained; the goods were bought In by the clerk of tiie 
company, to whom a lease all^ the di^trainable pro- 
pwty, which eonsists only of cast-iron benches, wind¬ 
lass, 8tc. on the pier, has been made to the clerk of 
the company. [Lord Ellenborougii C.J. You 
mean to say that the lease is fraudulent; you must 
proceed then on the assumption of that fraud, and 
distrain the goods]. Afterwards 

Lord Ellenborolcu C.J. said, as such a pro¬ 
ceeding might involve the parish in an expensive 
action, perhaps the facts which yon have shewn to 
the Court are sufficient to induce such a presumption 
of fraud as to justify the Court in granting a rule 
RMi, in (Hrder to bring the question so far under dis¬ 
cussion as to induce the parties to do what they ought. 

Rule A'ift. 


ISM 


Rex against The Mayor ^Bridgwater 


J***®®*^”* ^yASELEE moved for a mandamus in the first in¬ 
fused to fix an j 

lUy for SB elec- Stance, on the ground that the offices of Bur- 
gesses and Aldermen were actually vacant. 

left it to the 

proper («cer. .. ' „ . „ ... 


Williams, C. F. prayed th« Court that a late day in 
the next Term might be fixed for the election, on affi¬ 
davits that some of the corporation were abroad ; but 
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657 


Lord Ellbnborovgh C. J. said, that Conrt 1817. 
would not fix any precise day, they would leav^ that ■ . '»w 
to the chief officer to do ; and if he did wrong, they 
might come to»^tto;4^oort ia oblige hku ■'to act ' «» Baiua- 
properly. , 

Rule absolute. 


WSTSB. 



Rbx against Mayor ^ Truro. 


^yASELEE moved fer'a manAamtts to proceed to Conrt^gnut 

the election of a^ayor, there being no mayor “* 

for the years 1815 and TSl6, and'no Election having ■»««*. where 
y . , ' , , . ® iwWs 

taken place either on chartcr*day, or in pursuance of over, or where 
^ actuel vacancy 

11 LwCOm le occadoned by 

death («}. 


Baylet J. granted a rule m'st; and upon asking 
whether there was an actual vacancy, or a mayor de 
facto, and Gaselee stating that the late mayor held 
over, Baybey J. granted the mandamus. 


(a) S. P. in tkHater’s case, on vacancy of the capital bnrgte, moved 
by Mtrewether, HU. 1817. 


Anonymous. 


4 I 815 . 


W3ULLER moved fur a mandamus to two justices, Aiaadhmtu to 

to summon the Reverend Mr-for not paying 

poor rates, six rates being in anrear. AppRcation had 
been made to the two justices, and th^^ad refused. ****” ” 

Rule granted. 


Rex against Justices ^ Wilts. 


1818 . 

lOrt fU. 

^yASBERD moved for a mandamus to dismiss ap> Ma»damau> 
peal, and that in tho mean time all proceedings peal leiined. 
to ^e stayed. 

VOL. 11 . s 



258 


MANDAMl/S. 

1818. HoutoYD J. It there any cate in which this Court 
]p,v have interposed'to dismiss an appeal? It is in eiliSct 

jcsScM or no jurisdiction. 

Wilts. 

Abboyt j. saidL that he'and HotROYu J. (the 
only two'fudges in Cour^^onght they could not 
grant such a rule, but %a^ Casberd leave to men¬ 
tion it again to-morrow, when the Court was full, 
without prejudice. 

Casberd on the ifollowingday .renewed his applhp^- 
tion. He stated that there w^%n appeal at the Midmm- 
mir sessions called on at AticJlaclmas sessions. Thoe 
was a proposal then to refer, and consented to, cer- 
tainl/ on the understnuding that the Court should 
adopt the decision of the ;irbitrators. They were to con¬ 
sider all legal objections. The nin[>irc was at the bar. 
It was agreed afterwards that it should go before an 
umpire in the first instanee. The arbitrator decided in 
favour of one of the parlies. Tlie arbitrator decided on 
the costs. The arbittutur had not decided the merits, 
he only decided that there was no notice of appeal. 

Bay LEY .1. Why did you appear at the sessions, if 
‘ there was no notice f 

CurtcQod. I’hcre might be a notice, but not a legal 
notice. 

Bayley^^ Do you know of any instance in which 
an application has been made to this Court on the 
ground that ibf sessions have done wrong i 

Lobb ^LLENBOKui.’oii C. 4. If wc Were to attend 
tp your motion we should have an application to this 
Court whenever the parties thought the sessiops had 
decided wrongly. 



MANDAMUS. *59. 

Cuntood. We go on the ground that there is no 
other remedy. 

Bayley J. There are many cases in which there is 
no other remedy,|tgaiii8t*the sessions, where we should 
not interfere. There wa^ ease here some time ago, 
where we had reason to tmnic the sessions were wrong, 
but we refused to interfere. 

Lord EllenborovgE C. J. Our.writs of error have 
accumulated, and this w;^d increase them still more, 
if we were to entertain Inch applications in alFcases 
where the sessions are thought to be wrong. 

Rule refused. 
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MASTER AND SERVANT. 


1818. 

11/A Aon. 

In order to 
maintain an 
action for se- 
dnction, the 
daughter must 
be Ae fatiicr's 
servant; and 
though he re¬ 
ceives part of 
her wages, and 
slie is under 
age, jTt if she 
is not fab ser¬ 
vant. iie cannot 
maintain the 
action (a'. , 


Carr againsf Clarks, 

QpHIS was an action for debauching the plaintiff's 
daughter; apd at the trial before Mr. Baron 
Wooa, the plaintiff was noRsaited, on the ground that 
the daughter was not proved po be the plaintiff's ser¬ 
vant. It appeared that she was sixteen years of ^age, 
and that the plaintiff her father, on removing from 
his residence, had left her behind with a relation, a 
Mrs. Shapert, in whose employment she %vas at- the 
time of the seduction. The father, however, receiv- 
’^d from his daughter u part of the wages. Scar¬ 
lett now moved to set aside the nonsuit, and have a 
new trial. He coiuciided that there was in this 
case ao animus revert emit on the part of the daughter; 
and that her father receiving part of the wages, 
and she herseli' being under age, there was suf¬ 
ficient evidence of service to maintain t^e action. 
Dean V. Peei (6), and otj^er cases there cited, were 
contended to be distinguishable; the daughter, al¬ 
though under age, being actually in the service of 
another person, and having no intention of returning. 
In PostUth^ite v. Parkes{c), the daughter was in 


(a) Thr ujuiy done to the feelii^ of the perent, or pwon is 

hca perentu, are usually taken into coondentioa io ««iri'n**‘"g the da¬ 
mages althoogfa perhaps upon strict legal principtea the dama^ could 
not be recovered beyond the loss of service, /rwin v. Demrmum, 11 Etut, 
23. The daughter or servant is a competent witnesa to prove the case, 
although it ia not abstdotely necessary Uiat ahe ahonid be r^ll«»d . fiawr 
V. Jiuepk, iTtJt, Ni, Pri. 451. The withholding the dai^hter, however, 
wonld probably furnish matter of observation. 

(t) r. £«/, 45. (c) 3 Burr, 1878. 



MASTER AND SERVANT. 

another service, and of fulf age at the time of the se> 
ductioD. Dennett v. AUoott{d). “ The rale that there 
must be a contract for service, is too narrow for the 
liberal sentiments of the present time. ^ The slightest 
service has be^n held sufficient.” 

Abbott C. J. Even making tea has been said to 
be an act of service. But here there was in fact a ser¬ 
vice with another person, who could undoubtedly 
have brought the action; and then there might be 
two actions. The decloraBon states that the injury 
was committed, “ the party then being the daughter 
and servant of the plaintiff.” 

Baylbt J. mentioned Fores v. H^Uson(e). The 
cases go upon the express ground, that the relation of 
master and servant must exist; but the evidence may 
be very slight. The parties must stand in the relation' 
of master and servant, although a temporal^ absence 
may not be sufficient to destroy that relation. If it 
had been established that Mrs. Shapert had paid the 
father the wages, perhaps the plaintiff might have 
succeeded. 

Abbott C. J. This acti^ is founded on the situa¬ 
tion of master and servant, not upon that of parent 
and child. When the father is in a condiLioa*to bring 
the action, and the child is his servant, that circum¬ 
stance may increase the damages; but w^,can go no 
farther. In this case, the allegation thilt the child 
is the servant of the plaintiff is not proved. She was 
the sm'ant of another person. 

Baylby j. was of the same opinion, and referred to 
Saterthwaite v. Duersts {f). The action is supported 

(iQ 2 T. R. 168. per Butler J. (r) PeoAe’e Rep. &5. 

(/) E. T. 2S Cite. 3. K. B. 5 JSael, 47. c. 10. 
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1818 . 

Cabs 

agmbut 

Claru. 
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MASTER AND SERVANT. 


1818 . 

Carr 

mgimut 

Clarxb. 


1818. 


IIM jtprU. 

Master liable 
for accident la 
consequence of 
chain-stay of 
cart breaking, 
when horse ran 
avrsy and da¬ 
mage was done, 
for his negli¬ 
gence, in not 
haring the 
tackle good. 


by the evidence of one o( the criminal parties, and 
therefore should be kept widiin close bounds. The 
declaration must state Uiat the girl was the servant of 
the plaintiff. Lord Monoid, in the case referred to, 
after looking into the caa^s said, that the acrion 
would not lie, unless it ^llas laid per quod servitium 
amisit. 

Scarlett then observed, that Wood, B. was anxions 
that the motion should be brought before the Court. 
Aud, 

Abbott C. J. observed, that it was very natural 
that any person should feel anxious, that the law upon 
this subject was.ratlier different from what it is. 

Rule refused. 


WEiiSH against Lawrence. 

moved to set aside a verdict for the plain- 
tiff for the value of a horse killed by driving 
defendant’s carU JIc questioned whether the evi¬ 
dence supported the declaration, which averred, that 
the cart was under the management of the defendant’s 
servant. The proof was, that going down the hill the 
chain-stay broke, and the i^cfendant’s horse was fright¬ 
ened anc^ran away. It was averred in the counts, that 
it was damage by the negligence of the servant. 

Lohb Eli.enuokocuh C. J. The master is bound 
to have good tackle, aud is negligent if he does not. 


Bayi.ey J. if he is driving negligently as to the 
tackle, he is driving negligently. 

Nolan. The question is, whether that is driving the 
horse negligently. 

Abbott J. Clearly so. 


Rule refused. 
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MONEY HAD AND RECEIVED. 


Robson against Andrade. 
J^CARLETT moved for a new trial. 

Per Curiam. The plaintiff could not maintain his 
action against the defendant as a stakeholder, for the 
plaintiflTs proportion of the sum deposited in the de¬ 
fendant’s hands for the benefit of the plaintiflF and 
others, without shewing the plaintiff’s certain exact 
proportion. 

Rule refused. 


1816. 

I2tlt Tfm. 

The pUinUff, to 
recoTCT Us 
disreofastake 
from a stake¬ 
holder, most 
shew his exact 
proportion (a). 


(«) Sec 1 Stark. 372, 



MORTGAGOR AND MORTGAGEE. 


1818 . 
36M A'av. 


Anonymous. 


Rule gnsted 
for delirering .. 
np mortage 
deedb ou pajr- 
mentof debt, 
interest, and 
costs, in an ac¬ 
tion of core* 
naat (a). 


^tOMYN inov€?d, in an action of covenant upon a 
mortgage deed (a), for a rule culling upon the de¬ 
fendant to shew cause why it should not be referred to 
the Master to ascertain what was due for principal and 
interest upon the deed on which the action was 
brought; and why, upon payment of principal and in¬ 
terest, together with the costs of the action, the mort¬ 
gagee should not be directed to give up the mortgage 
deed to the mortgagor. 


Bay LEY J. To grant this motion seems to be con¬ 
verting this Court into a Court of Equity. However 
the rule nisi may as well be granted, as cause may af¬ 
terwards be shewn. 


The Court granted a rude mm, which was after¬ 
wards made absolute, but without opposition. 


(a) See ststutc T Gro. 2. c. 20. 8.2; and 7 T. R. 186; Berther v. 
Street, 8 T. R. 326. 410, where it was held that the Court may grant a 
rule for a reference to the Master to compute whst is due for prindpal 
and interest, in an action of covenant; but it does not appear to hare 
been usual to grant the rule in the extent to which it was carried in the 
principal case. The statute enacts, that wheremw action shall be brought 
ou any bond, for payment of the money teenred by such mortgage, or per¬ 
formance of the covenants therein contained; or where an action of 
ejectment shell be brought by any mortgagee, it shall be lawfol for tite 
party entitled totte equity of redemption, at any time pending jmtA action, 
to bring into Cooit the principal money and interest, ftc. and by rale of 
Court to obtain a reconveyance, Ac. 



MOTIONS. 


Phillips against M^eyman. 


1820 . 
12fA JM. 


was a motion for staying proceedings on pay- A rale once die* 
ment of costs; and on a former day the case had nji wgi^ient, 
been fully discussed by Counsel on both sides, and the 
rule discharged. 

xnatler hae 

Abraham now moved to open the rule, on a sugges* ■jncecometo 

j - thefcnowlfedge 

tion that new matter had come to the knowledge or ©nhe partv^ 
the agent in town, which would probably alter the for- 
mer decision of the Court if the rule was again opened. 

Campbell resisted the application, as being quite 
contrary to practice. 


Per Curiam. If we were to yield assent to this 
motion we should be called upon to discuss twice over 
almost every case which comes before us for decision. 
The time of the Court is abundantly too limited for 
the dispatch of ordinary business, and we have not 
leisure for works of supererogation. 

Refused. 


(n) Sec JUx T. SheriJ^st nf AfidtOeaex, 1 CMUy, 445, rale of court and 
decinons; and TUtf, 7tb cd. 528. 


In re Hellyer and Snook. 


1 B 18 . 


i2tk Feb. 

^^HITTY had obtained » second role to set aside The Court irill 

an award, one having been obtained before and ^nd^Se'to 

discharged. a^eanawarf, 

° wheii a rule for 

that purpose 

Lord Ellenborouoh C. J. if a rule has once 

. been dischara- 

ed (a). 


(a) Sec the last case, and note. 
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1818. oblaiued U» set ande an award, wc must assume 

axoT^us. objections taken on that rule arc all that can 

be taken to the award. 


1816. 

UJmig. 


Anonymous. 


The Court will 
not, ttthc clow 
of tbe Yenn, 
gnut a rile 
■Wtodiaw 
cause at Chau* 


ben, wlierc tl>e 
party could 
bare come 
eariier (a). 


Jjj^A YLEY J, The Court will not, at thd'closc of the 
Term, grant a rule niii^to shew cause at Chambers, 
if it is the fault of the party that he has not come sooner. 
The Court yesterday said they would not, under such 
circumstances, add to the pressure of business at 
Chambers. 


Abbott J. said the same the next day; and added, 
that the practice of shewing cause at Chambers was 
quite modem. 


(a) See r,di, /th cd. 518. 531. 
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NEW TRIAL. 

. < 


Hall agmnst St^hard^ 

• 

J^CARLETTmoved for a rule to shew cause why a 
verdict obtained for the defendant should not be set 
aside, on payment of costs, and a new trial granted. The 
cause was tried before the Lord Chief Baron at the Spring 
Assizes at York, when it appeared that the action was 
brought for refusing to receive some linseed, which the 
plaintiff had contracted to deliver within fourteen days, 
the price being payable at the time of the delivery. A 
portion of the linseed had been delivered, and the 
question was, whether the defendant was obliged to 
receive the remainder; an alteration had taken place 
in the price of the article. The action was resisted, 
on the ground that the ^defendant had applied for the 
delivery of the remainder of the linseed, and that the 
answer was, that plaintiff had not got it all to deliver. 
It was now observed, in support of the motion for a 
new%ial, that the plaintiff’s clerks, to whom this ap¬ 
plication had been made, ^ere in Court, and the plain¬ 
tiff’s attorney wished them to be called; but that the 
counsel declined to pursue that course, and that ulti¬ 
mately the verdict passed for the defendant. 

Lord Ellenburocgh C. J. The client must be 
bound by the conduct of his counsel, otherwise there 
would be no end to applications to the Cotut for neiv 
trials. Where the parties wish one course to be 
adopted, and the counsel take another, the parties 
must nevertheless abide by the acts, of their counsel, 
however contrary to their wishes. 

Rule refused. 


A clieatir 
bound b]r At 
conduct of lb 
udTocute, ud 
the Court nill 
not gimntn 
new trial oo the 
ground that Ae 
aritneaaea were 
not exaauned 
by counhel, ac¬ 
cording to the 
request of Ac 
attorney («)* 


(n) mil, 7Ui cd. 913. 
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NEW TRIAL. 



An adrainioii 
bj joiTVrili 
aadr iAer tbejr 
have aepnintcd, 
thongli on the 
day at trial, ia 
not a w gri ent 
gronad Ibr* 
new triad (a). 


Davih against Taymr. 

W^ARKE moved to set aside a verdict for the 
defendant, on affidavits that there was a conver¬ 
sation with jorymeoi that the verdict was entered 
by mistake, and thei^ were two persons who over¬ 
heard it the same day/ after the cause was tried. 
[Lomu ELLBNaoRouGH C. J. That will not do, un¬ 
less it was at the time, and a part of the Uransactiun, 
and whilst the jury were together.] Parke. Most of 
the cases in which an application of this nature has 
been refused, has been where the conversation has 
happened some time after the trial; but here it was on 
the same day. 


Lord Ellenborough C. J. It must be whilst the 
jury are together; otherwise we should have all sorts 
of stories brought before us. 

Rule refus^. 

(a) 7W</, 7th ed^lS, 6. 


Hodgson against Barvis. 

shewed cause against a rule of Rgine, 

trial in this case. The action was 

^ifcihcewsDt, brought for fees due to jilaiutiff, as steward of a 

where verdict court, against the defendant, as one of the customary 
of jwiy WAS per* ^ » j 

verse. tenants. Scarlett contended, that if the rule were 

made absolute, it should be with costs, which Raiiie 

opposed. 


New trial 
granted, on 
terms that 


^CARLETI' 

- 

for a new 


Lord £ixBNBORou|iHC. J. said, that where there 
was any perr^eness In the finding of the jury, the 
rule for a new trial had been made absolute, without 
costs; and he added, that when at the bar he bad 
often obtained such rules on that ground, without 
costs. Eventually, he said that the costs should 
abide the event. 



NEW TRIAL. 

Pott ij^ahtst pARKStt. 

AUG HAN, S. moved to set aside verdict fw That'indict- 
piainliA'. There was a saje of wheat. The only 
question was, whether the price of it, «4Z. odd, had 
been paid. There was contradictory evidence,,and an gav««fMenc», 

^ is Qo cfonBil 

mdicttnent for perjury had been found against the forConttia 
witnesses for the plaintiff, and the character of the 
defendant was at stake. 

Lord Ellenbo rough C. J. It was a question 
upon the credit due to the witness, and it was left to 
the jury. To grant a new trial, on the ground that an 
indictment for peijury has been found, would be new 
and dangerous. The only thing possible would be, to 
stay execution during the hnding of the indictment 
for perjury; but that we cannot grant. 

Bay LEY J. The defendant may establish his cha¬ 
racter on the indictmenf^fur peijury. 

Vaughati. It will prejudice the indictment if there 
is no new trial. 

Lo'rd EbLENuoRouGii C. J. Your motion is suf¬ 
ficient to answer that; you have done all you could. 

Rule refused. 

(<i) TiV</, 7tb ed. 914. 

GREATWOOD against Sims. 

23d Jtme. 

Jp4RNE said this was an agtion on a sirety bond. Newtrirffor 
A verdict at the sittings after Tertn was found iffiSSTof^r- 
for plaintiff, the cause being undefended at the trial, “* 

The affidavit stated, lhai the cause was a long way 
off J it was called on, and the attorney not attend¬ 
ing, it was undefended. That the defendant had a good 
defence, and was ready to pay the money into Court. 




1818. 

IlM 
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1813. Ellbnbobouoh C. J. granted a new trial, on the 
Gucli^oo tenns that the money ahould be brought into Court, 
and that judgment should be given of the Term, in 
case plamtiff again obtained a verdict; and that de¬ 
fendant sfaordd forthwith pay the costs of the former 
trtal, ai^ of this application. 

1813. 

ism'mw. Holworthy against Richards. 


W^LOSSETT moved to enter verdict for the plain- 
cer». thftmo- pijig an issue from Chancery. 


007 , the no 
laoa for eheir 
trial na^ be 
madeiatUa 
Conit, tite" 
Jndge on the 
trial haring 
given leave to 
roorc(«J. 


Lr Blahc J. Should you make the motion here ? 
It is usual to make it in the Court of Chancery. 

Ellenborough C. j. said that was the common 
practice. 


Dampier j. said he had known many such appli¬ 
cations made to Lord Erskine. 


Ellen BORoi'GH C. J. You may apply to the 
Chancellor, and if be tliinks we should grant a new 
trial, we will hear you even after the four days have 
elapsed. 

Blossett stated that those who had the cond||^t of 
this cause in Chancery thought, that ns the leave was 
given by the Judge at the trial to move, the motion 
should be made here. 


N. B. It was afterwards moved in Chancery, and 
the Chancellor said he did not look upon the verdict 
as complete, when the Judge on the trial had thought 
fit to give^the counseVJeavc to move, and directed a 
further application to be made to this Court. 

BJouettf Serj. accordingly moved it again, fVednes- 
datf, November 19tb, 1813, when a rule ntn was 
granted. 


(a) A» to the general preetke, «cc TiiU, 7Ui ed. S20. 
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Smith against Cuff. —— 

XiUkjmie. 


I^HE Attorney-General moved ^o set aside a non¬ 
suit, on payment of costs. The dedaration was 
generally of the Term, and there was no special^memp- 
randam ; and it appeared in evidence that the c^se 
of action accrued after the first day of ^e Term, and 
the writ was not in Court to prove when the action 
was really commenced, and consequently the plain^j^ 
was nonsuited. 

Role "Nisi (afterwards made absolute) on 
payment of costs. 


Sprague against Michell. 

Jg^ENS, Serj. moved for a new trial, the verdict 
having been fur the defendant, in an action for 
running down a schooner. At the trial there was con¬ 
tradictory evidence, but the learned judge expressed 
to the jury a strong opinion that the weight of evi¬ 
dence was in favour of the plaintiff; but the verdict 
was given against that direction of the judge. 


New titsl 
granted on pay¬ 
ment of costs, 
wlien plaintiiT 
was nonsuited 
on the gn>W>d 
that there was 
no spedilnie- 
morandnm, 
and the writ 
was not in 
Court to prove 
the ebrnmeace- 
ment of the ac¬ 
tion, and the 
canse of action 
acemed after 
first day of 
Term. 

1816. 

9th Abe. 

Contradiction 
of witnesses is 
not alone a sof- 
fieient ground 
for a new trial, 
although the 
judge directed 
the jury con¬ 
trary to their 
finding. 


Lord Ellenborougu C. J. Where there is much 
contradictory evidence, the circumstance of the jury 
having come to a conclusion upon it different from 
the opinion of the judge, is not sufficient ground 
alone. 

Rule refused. 


Gates against Ryan. 18i6. 

Sd Afoy. 

j^BBOTT J., in delivering his opinion (in the Dcfendautcan. 
above cause, in which a rule nisi to enter a non- . 

. . enter a nonsuit, 

unless leave be g^ven at the tiial, and enu move only for a new trial. But if the judge re¬ 
fused leave at the trial, bcrausc he tliouglit it would be unnecessary, he wBl put the party 
oil the same footing as if the leave had been given at tiie trial. 





1816. 

;CUtr» 

agaiMst 

Rta.h. 


1818. 

13tk JVor. 

li^lien • bill of 
ezce|>tk>n* Imb 
been tendered, 
the Court will 
not grant n 
motion for s 
new trial, on* 
leas tile bill of 
exceptions baa 
been abandon* 
ed. SeaMe—* 
eonve^aaee of 
laad, in order 
to gire a quali- 
fic^ion to 
sport, is valid, 
and conveys a 
qiudificAlioiie 
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suit was granted) said, if you bad sot leave, you can* 
not in sirictiieu move to entor a nonsuit, but can ask 
only for a new trial; but as 1 refused on the trial to 
give you leave, on the ground that I iliougbt it nno 
necessary for you, you ought to be in the same con* 
dition as if I had given you leave; therefore your rule 
may be to enter a nonsuit. 


Doe tlem. Roberts against Roberts. 

was an action of ejectment, in which a ver¬ 
dict had been obtained for the defendant, on the 
ground that the land for which the ejectment was 
brought had been conveyed as a qualification to shoot, 
and such conveyance was not considered effectual to 
pass the property. Peake now moved for a new trial; 
and observed, that the objection was admitted. 


Puller objected to ibis application, that a bill of e.\- 
ceptions had been tendered at the trial. 


Per CuBfAM. You must mak^your election, either 
to abandon the bill of exceptions, or this tooUod. 
This motipn cannot be granted unless the bill of ex* 
ceptimis is abandoned. 


Peake decided to abandon the bill of exceptions 
and objected to .the evidence adduced at the trial foi 
the purpose of defeating the deed, and to the Judge'i 
direction. The deed was good, he contended, between 
the parties, no fraud or deceit having been {wactised 

Bavley J.iplimated, that there was acase respect 
ing a parliamentary qnalification, in' which Lon 
Kenyan expressed a very decided opinion that it wouh 
pass the propi^ty. 
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Tripp, amicM.curia, said, ite remembered th^t Lord 
Kenyon held that the property would bet attachi^le, by 
the creditors. 


Peh CuniAM. 


Rule Nisi. 


1818 . 

Doz, Athi. 
AoiERTS 
agnifot 
Robkbti. 


Ranston agaimt Etteridge. 

rpHlS was an action against a postmaster for penal* 
ties, for neglecting to insert in his weekly account, 
kept for the information of the Stamp Office, in pur¬ 
suance of the 48 Qeo. 3. c. 98. sec. 7. the duties upon 
horses let for travelling. The cause was tried before 
Bayley J. at the Summer Assizes for York; and af¬ 
ter a verdict found for the defendant, Kaine moved to 
set aside that verdict, and have a new trial. He ad¬ 
mitted the general rule, that where the defendant has 
obtained a verdict in a penal action a new trial will 
not be granted ; but this case was attended with parti¬ 
cular circumstances'. The Judge thought that the 
case on the part of the plaintiff was clearly establish¬ 
ed. In Jervoise q. 1. v. Uall{b) it was held, that a 
new Uial could not be granted in a penal action for a 
misdirection of a Judge; but that authority was over- 

(a) The Court will not in general grants new trial in penal actions after 
a verdict for the defendant, except for a misdirection of the judge. The 
King V. Mann, 4 Af. and S. 337. Broota^ v. Middleton, 10 JEaet, 266. 
Stratton v. RastaU, 4 T. R. 753. Calcraft y. Gibbs, 5 T. R. 19. In a late 
ease in C. P. that Conrt granted a new trial after verdict for defendant, in 
an action on the statute of tithes, 2 and 3 Ei». 6. c. U, considering that 
as a remedial act. Lord Selsta v Paiaell, 6 Taunt. 297. In fuo warranto 
informations, anew trial maybe granted after a verdict for the defendant, 
when it is against the weight of evidence, iter v. Fraucit, 2 T. R. 464. 
After aequittal on indictment for misrlemeanor in not repairing a road, a 
new trial will not be grwted. The King v. Mann, 4 M. and S. 337. But 
the Court'has suspended the entry of judgment, upon terms, under parti¬ 
cular circumstances, when manifest injustice would otherwise have been 
produced. The King v. ff'aiidsworth, 1 Barn, and AU. 63. 

(4) 1 IPi/f. Rep. 17. 

VOI.. II. 'I' 


9M Sov. 


After a verdict 
for the defend¬ 
ant hs a penal 
action, the 
Court iriU not 
.grant a new 
trial where the 
verdict was con¬ 
trary to the 
judge's direc¬ 
tion, and 
founded on a 
mistake, if 
diere hu been 
no misconduct 
in the jury {«) • 
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Kasston ruled hi IVihon v. Rastall (c), which case seems also 
Etibj^cie to break in upon Totmereati v. Bennett (d). Now, the 
conduct of the jury may be more outrageous and 
mischievous than the Judge's misdirection; and it is 
not Imd down generally and exclusively, that a new 
trial will be granted in no case except for a misdirec¬ 
tion. The Court had never said that a new trial 
should not be granted for such an error,as that of 
which the jury had been guilty. He was about to en¬ 
ter upon the facts, but 

Abbott C. J. said, that there was a preliminary 
objection, which should be disposed of first. He re¬ 
ferred to Brook, q. t. v. Middleton (jS), and observed, that 
the doctrine held in that case had not been adopted 
without consideration. Without saying that the 
hands of the Covurt are in all cases tied down, 1 must 
say thus much, that the Court will not interfere with¬ 
out express proof of misconduct in the jury. Name 
such here. I think they were mistaken ; but that is 
not sufficient. They were mistaken, because this was 
a matter of direction in revenue law, and the provi¬ 
sions of that law were intended, and have been always 
held, to exclude all questions of intention ; tiilit ‘was 
their object. Perhaps the jury thought there was no 
intention of fraud; that was’ wrong, but was no mis¬ 
conduct. He was therefore of opinion that there 
ought not to be a new trial. 

* 

Bayley J. referred to Rex v. the Inhabitants of 
JVaudyvorth{/). 

Rule refused. 

{<•) 4 Term. Rep. 763. (rf) .{ mistm, 59. 

(e) lU £aU, 1 Camyi. 4.60, S. C. 

(/) 1 ffaru. and 53 , p/a/, 282 . » 
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Beaumont against Field. 

.PJiHIS was an action of trespass for breaking and en- 
teringcoal* mines: the defendant pleaded not guilty. 
HuUoch, Seijeant, moved to set aside a verdict for the 
plaintiff, and'enter a verdict for the defendant, or have 
a new trial/ on the ground that the Judge had misdi* 
reeled the jury, and that the jury had misconceived 
that direction (a). 

Bayley J. asked if the Judge had given leave to 
move to enter a verdict. 

HuUock, Serjeant. No such leave was granted. 
There was a special finding, which T contend to be a 
virtual hodiog for the defendant. There was a ques¬ 
tion as to the extent of a grant by Sir Thomas Blackett, 
the ancestor of the plaintiff. The defendant claimed 
to be entitled to the mines in question, under a grant 
made by Sir Thomas Blackett, by deeds of lease and 
release, in which there was a latent uinbiguit}'. These 
deeds recite an agreement for the sale of coals, made 
^i3d ov December, 1789, and then grant, release, and 
confirm to the parties under whom the defendant 
claims, and to their heirs, “ all the coals in Cold Har¬ 
bour farm, and all the lands and grounds then in the 
occupation of certain persons by name, viz. the widow' 
Kellett and son, and their assigns and under tenants.” 
There was a question as to t^e intent of the parties. 
The words of the deed were clear in themselves, but 
there was a latent ambiguity arising from the circum¬ 
stance, that at the date of the deed there were no 
lands in the occupation of the widow Kellett and 
son. The obscurity was produced by the applica- 


(ri> See the last ease. 
T ^ 


a7.» 


Attv. 

Wiiere lands 
were granted in 
tlie occupation 
of a particular 
person who had 
been dead two 
years before the 
making of the 
grant, and the 
jury found that 
the intention 
was to grant 
certain lands, 
but the words 
were not suffi- 
dent to express 
that intention, 
the Court held 
the verdict 
right. When 
extrinsic evi¬ 
dence is ad¬ 
missible to ex¬ 
plain a deed. 
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Bsaumunt tioii of extrinsic fads. Jf there had been any 
Field. laiid^upon which the words could have operated? 

they must have been applied, but there were no such 
lands. The only question for the Court at the trial was; 
what was the intention of the parties when the words 
were adopted. It vras said on the other side, that 
these words applied to lands once in the occupation of 
a person of the name of KeUett. There’ was -much 
confusion as to that name. There were lands in p<is- 
session of persons of the name of Kellett for as many 
as fifty years. These different persons were no rela¬ 
tions. There were two widow Kelletts, who had been 
in possession of lands. The words of the deed were 
“ now in the occupation,” &c. and not late in the oc¬ 
cupation ; and the grant was to the widow and ** son/’ 
not sons. The w'idow Kellett died in the occupation 
of the land before the deed was executed. The plain¬ 
tiff claimed the coals under the land in the occupation 
of the other widow Kel/ett; the defendant claimed 
coals under the lands in the occupation of both the 
widows KeUett. In this Court, as well as in the 
Court of Chancery, the intention is the only quesUon. 
A person named James KeUelt was in possession at the 
time of the deed being executed, at which time his 
mother had been dead for two years. He had lived 
with his mother during her lifetime,^ but she had the 
management of the estate. Beaumont v. Fe/l (a). 
This case was in Chancery; but that circumstance 
makes no difference. In the case of a will the circum¬ 
stances are gone into. Lord ChohnonJeleif v. Lord 
Clinton {b) ; and Sir W. Grant’s luminous judgment 
in that case. Lord Walpole v. Lord Cholmondetetf (c). 
Doe V. Oxenden (d). If the jury could not apply these 
words according to the intention, then the deed was 
void for uncertainty. The Judge directed the jury 
that the question for their consideration was, what 

(a) 2 Peerc Wms. V41. (4) 2 Merivale, 344. 

(< } 7 Term Rep. 148 ^ll) 3 Taunt. 147. 
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the parties intended to pass by the words.” In a 
Court of Law we construe the words strictly^ in a 
Court of Equity mistakes may be rectified. Proof of 
a different intention in the parties would not author¬ 
ize the jury to alter the deed. Those are not princi¬ 
ples to be applied to this case. The jury took some 
lime in considering their verdict, which was given for 
the plaintiflF, on the ground that the intentions of the 
grantor and grantee were not sufficiently expressed in 
the deed of 1790. The jury requested that that find¬ 
ing might be entered on the postea. Hullock con¬ 
tended that the effect of that finding was, that the 
words were insensible. Even if the rule could not 
l>e granted in its full extent, at least the case was 
fit for further consideration. The finding was not 
complete, and was, in fact, no finding on the point in 
issue. The evidence is not proposed to be entered 
into now. The question is, whether the finding was 
sufficiently conclusive. There is a distinction between 
oases where there is something to which the words can 
apply, and the question is only as to the extent, and 
those cases where there is no subject matter to which the 
words can apply. The verdict finds an intention in fact 
more Extensive than the words of the deed; but in fact 
the words of the deed apply to nothing : without parol 
evidence there is nothing to which it can apply. This 
is not a question as to the evidence on the general 
finding, but whether the finding is sufficient. 

Aisbott C. J. 1 am decidedly of opinion, that the 
direction and finding are both consistent with princi¬ 
ple. If the widow Kellett had been alive at the time 
of the deed there would have been no doubt; but in 
fact she was dead two years before. Then the ques¬ 
tion is, not abstractedly what was the meaning of the 
grantor, but what was his meaning by the words used; 
and they meant only lands which had been in the oc- 
oupalion of widow Kdlctt; and the jury find, that 


Beaumont 

ngaiH^t 

Fieu>. 
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Affidavits of 
fresh fiicts are 
not in general 
admissible in 
criminal cases, 
on a motion 
for a new trial, 
unless there was 
soma surprise 
on the defend* 
ant at the trial ^ 
affidavits of the 
death of a per¬ 
son may be rc- 
arived to ac¬ 
count for his 
not being ex¬ 
amined (a). 
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though the intention was to grant all the lands, yet 
the W 9 rds are not sufficient to express that intention. 

Bayley J. I am of the same opinion, and assent 
to the reasons. The intention is not to be sought ge¬ 
nerally, dehors the deed and dehors the evidence, but 
subject to the deed and evidence. The jury ought to 
find what was meant by the words lands in the pos¬ 
session of widow’Ae/Zef/ and son.” 

Holboyd J. 1 am of the same opinion. The in¬ 
tention of the party must be taken by the jury from the 
import of the words which have been used; and I 
think the jury correct in the conclusion they have 
draw'n. 

Rule refused. 

The King against Bowditch and others . 

rpHlS was an indictment against the defendants for 
a conspiracy, and was tried before Pakk J., at 
the Summer Assizes at Dorchester, when all the defend¬ 
ants, except one of the name of Elizabeth Snell, were 
found guilty. Scarlett now moved for a rule to shew 
cause why the verdict should not be set aside, and a 
new trial granted. 

Abbott C. J. inquired if the defendants were in 
Court ? and it appeared that they were present. 

Scarlett then proceeded. The indictment was for a 


(d) The Court will not in general grant a new trial, in order to let the 
party into a defence, of which he was apprized at the first trial, f'emon 
V. Uanktjf, 2 T. R. 113. 2 Salk. 647. 653; nor on account of the o m i sri on 
of the defendant or his attorney, in not coming prepared with evidence 
which might have been produced; Out, Ni. Pri. 32^; WaUar v. Scott ; or 
because one of the witnesses made a mistake in (pving bn evidence. 
Ssq/er. Rep. 27 ; or was discovered to be incompetent, after the finding of 
the jury. 1 T. R. 717. Chit. Crim. Law, 656. It seems, too, that the 
mere ground of a vritneas having given evidence contrary to what was ex¬ 
pected, is not sufficient to authorize a new trial. Hewlett v. f'mleklry, 
5 Taunt. 277. 
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conspit-acy to abduce Miss Glenn clandestinely, with* 
out the consent of her mother, or Mr. Tucketf who 
had married her aunt, and at whose house the young 
lady lived. There was also a count for an assault and 
false imprisonment. The motion was made on two 
grounds; namely, first, the verclicl was against evi¬ 
dence ; and secondly, there were affidavits to contra¬ 
dict the facts proved in support of tfie prosecution, 
most of which were a surprise at the trial *on the 
counsel for the defendants. In some of the facts all 
parties are agreed ; but others are disputed. On the 
2d of July Miss Glenn went to the farm of Sowditch, 
the defendant; on the 2d of September she returned 
to Mr. Tucker's, and remained there till the 26th of 
September. It was Sunday when she departed. She 
stayed on Monday and Monday night at Mr. Bow- 
ditch's farm, and was taken back by Mr. Lee, solicitor 
of Mr. Tucker, pn Tuesday morning. The indictment 
simply charged ja conspiracy; force was only alleged 
in the last count, for false imprisonment, and there was 
no avm'ment in the first count that the parties knew 
that Miss Glen was a minm. According to one of 
the witnesses. Miss Glenn came to Bowditch's farm, 
and from thence to the farm of Mr. PatU, one of the 
defendants, at Thornford, from which place she was 
removed by Mr. Lee on the next day. Mr. Lee was 
not called as a witness, and ih^fore, whether the 
young lady came away from thence voluntarily or not, 
w'as not proved. [Abbott C. J. here observed, upon 
a part of the fresh evidence proposed to be brought 
forward, that affidavits as to the handwriting of the 
young lady could not be received, inasmuch as with 
respect to them the defendants could not be taken by 
surprise, for she had denied one of the letters to Mr. 
Oxenham the attorney. The rule was strict, and 
could not be departed from, unless a very strong case 
was made out.] It was then insisted, that affidavits 


1818. 

Tux Kins 
agahul 
Bowditcii 
and tther$. 



£80 


18i8. 
The King 

against 

Bowditch 
and others. 


TRIAL. 

had been often admitted by inspectors of franks, &>c> 
in order to prove that a particular hand^vriting is not 
feigned, as well as with respect to the identity of 
handwriting. Admitting that the evidence was not 
proper for a jury, it was said to be a different ques¬ 
tion, whether it is lit for the Court on motion. Affi¬ 
davits of defef^ants themselves are often taken, on 
these summary applications. [Abbott C. J. How 
can the Court look at affidavits which could not be 
submitted to the jurj' ? The affidavits of defendants 
may perhaps be taken in the progress of a cause on 
motions, particularly in criminal cases, in order to 
remove an implication that the parties accused could 
not deny on oath the offences with which they are 
charged.] It was contended, however, that there w.as 
a surprise on the defendants. Oxenham, the attorney 
for the defendants, denied facts stated by Miss Glenn, 
and which could not have been anticipated. Some of 
the facts were know'n only to a clergyman who had 
died. It was then mentioned on the part of the de¬ 
fendants, that they were possessed of an affidavit of 
instructions, given by this clergyman previously to 
his death, for preparing an affidavit, and that these 
instructions were material to the point in question. 

Per Curiam. The affidavit proposed cannot be 
received. There may be affidavits of the clergyman’s 
death, to account fur his not being examined. 

Scarlett then took an objection to the venue; and 
Baylby J. asked whether, without evidence of the 
assent of Mr. and Mrs. Paul, two of the conspira¬ 
tors (a) at ThorttJ'ord in Dorset, there was evidence of 
.any fact committed in Dorsetshire^ He was answered 
in the negative ; and it was urged that the venue must 
be laid where the conspiracy was commenced, and 

(o) A nsMt yritstymi was entered as tu these two defendants. 
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that there was no evidence that Mr. and Mrs. Paul knew 
of any thing before the arrival of the parties. He cited 
J Salkeld. 174. as deciding that the venue must be 
laid in the county where the combination took place, 
and not where the object was carried into execution. 


1818. 

The Kuo 
agalimt 
Bowoitcii 
and otker». 


Abbott C. J. however said, that at present the 
Court did not see any reason to gra%t the rule upon 
the point as to the venue. But, nevertheless, as^'the 
case was important to public justice; and it was 
fit that justice . should be administered with great 
caution, therefore a rule nisi would be grtmted, in 
order that the matter might be settled. 


Scarlett then suggested, that husband and wife 
could not be indicted together for a conspiracy; but 
Bayley j. intimated, that that rule was confined to 
felony; and Abbott C. J. said, that with others 
they might be indicted. Husband and wife cannot 
be indicted alone for a conspiracy, because they con¬ 
stitute but one person (fi ); but there are many 
instances of their being indicted in conjunction with 
other persons. That point, however, is not necessary 
to be discussed at present. As there are many de¬ 
fendants, an arrangement had better be made for the 
case to stand over till next Term. 


The Court granted a rule nisi, which was discharged 
in the following Term on cause being shewn, and 
sentence was passed upon the defendants. Pell, 
Serjeant, Gaselee, A. Moore, and Williams for the pro¬ 
secution ; Scarlett, Casberd, Selwi/n, and Jeremy 
for the defendants: but, afterwards, one of the wit¬ 
nesses for the prosecution was convicted of perjury, 
and it was satisfactorily established that the defend¬ 
ants were not guilty of the offences imputed to them. 

(6) Uawk. r. C. b. 1. c. 72. s. 8. 
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Thougli the 
Court n’ill uot 
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Joit aeguU on a 
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Rex against Inhabitants of’ Wandsworth. 

^URNEY moved for a new trial on the part of 
the plaintiff, where the verdict had been given 
for the defendants. He stated, that it had been 
given against evidence; and if not against the 
direction of the^judge, it was nevertheless against 
his «trong intimation. The question on the trial 
was, whether a highway W'as a private or public 
one. The verdict found, that it was not a public 
highway. 


Lord Ellenborough C. J. The rule is, that you 
cannot have a rule for a new trial where the verdict 
has been given for the defendant; but we can give 
you the effect of a new trial, by giving you a rule in 
another shape, to stay the entry of judgment on the 
verdict given till the event of a fresh trial, which will 
prevent the former verdict from being pleaded on 
autrefois acquit. 


Rule nisi granted in (hat shape. 
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Brook against Lawrence. 


JN this case, the action was commenced in Hilary 
Term last; the plaintiff declared as of Easier 
Terra ; and in the same Term, the defendant pleaded. 
The plaintiff took out several stimmonses for time to 
reply. The last order for time expired towards the 
close of Trinity Term ; and repeated applications 
having ineffectually been made by the defendant for 
his replication, the defendant, at the end of Michaet- 
mas Term, signed judgment of non pros, as of that 
Terra, without taking out any rule of that Term to 
warrant the judgment. 

Comyn, on a former day, obtained a rule to shew 
cause why the judgment of non pros, should not be 
set aside for irregularity, on the ground that no role 
to reply was given as of the Term in which the 
judgment was signed. 

Wilde now shewed cause ; and admitting that in 
general there must be a rule to reply, of the Term in 
which the judgment of non pros, is signed, yet he 
contended, that the plaintiff’s delay in this case, and 
having had repeated requisitions served upon him to 
reply, took the case out of the operation of the rule 
referred to. 


1820. 

Ut Feb. 

Before the ilc- 
fendaut can 
sign judgment 
of itmpTos. Lc 
must take out 
a rule to reply, 
as of the Term 
in which the 
judgment is 
■igned; but 
where, after 
repeat^ appli- 
catkms made to 
him for the re¬ 
plication with¬ 
out effect, and 
after orders ob¬ 
tained for time 
to reply, the 
defendant 
signed judg¬ 
ment of nan 
pro*, without 
taking out a 
rule to reply as 
of the Term in 
which judgment 
was signed, the 
Court refused 
to set aside the 
proceedings, 
otherwise than 
on the Terms 
of the costs 
being costs in 
the cause. 
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NON PROS. 


1820. 


Brook 

agaiiul 

Lawrence. 


1818. 

15|A AprU, 

The binding nn 
apprentice to a 
feme covert is 
TMd. Where 
only onequcs* 
tion is submit¬ 
ted to the Court 
of K. B. by the 
Sessions, the 
Court urill not 
consider any 
other questions. 


Bay LEY J. (a) thought, that the practice of the 
Court ought to have been complied with in strictness; 
but, adverting to \he delay imputed to the plaintiff, 
it seemed reasonable to set aside the judgment, order¬ 
ing the costs of this motion to be costs in the cause. 

Rule absolute. 

fo) The only judge in Court. 


ORDER OF SESSION. 


Rex agaimt Guildford. 

J^ARROJV stated that the sessions had continued 
an order, and that the question was, whether the 
binding of a person as an apprentice to a feme covert is 
good. 

Lord Ellenbokogh C. J. Is it a binding at all 


Abbott J. Who is bound lo instniel the appren¬ 
tice ?. 


Lord Ellenborough C. J. There cannot be a 
binding in vacuo. 

, Nolan contended there was another point. 

Lord Ellenborough C. J. There is onl^^ one ques¬ 
tion in the case upon which our opinion is asked. 

Nolan. The Court should look to the order, and see 
any objections on the face of the order; and if brought 



ORDER OV SESSION. 
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here by certiorari, any objections on the face of it 1820. 
would be fatal, and the^Court could not enforce it. Rex 

mgmHMt 

GuiuroRD. 

Lord Ellenborough C. J. We are not called 
upon to enforce it, that is not our duty; we have 
nothing to do with it. For many years, as a matter of 
courtesy, we have answered questions asked of us by 
the sessions. But if they ask os one question, as they 
have here, we cannot answer two. If they asked us 
no question we might have looked to the order; but as 
they have asked us one, we will not go farther. 

Nolan. As to the first point, cited Cowp. 201. Coat. 

Dig. til. Baron and Feme. 

Baybey J. That is because the first delivery was 
void. If you will look into Perkins you will find, if 
the first delivery is good, that a second is void. 

Nolan. Will the Court send back the case to be re¬ 
stated ? 

Bayley J. There has been expence enough al¬ 
ready. 


Rule discharged. 



OVERSEERS. 


ISI4. 

U/ Jufy. 


GlfbvEn against FouRESTBit. 


A commitment 
under50Geu.3. 
c. 49.8.1. of 
the I«te over* 
sects, for not 
delivering up 
the parish- 
books, ghonld 
specify urbat 
the books are. 


jjj^ORD Ellenborouoh C. J. in delivering judg¬ 
ment, stated that this was an action of trespass 
for false iitaprisonnient against the defendant, who was 
a magisUrate, and who had committed the plaintitf 
under the statute 50 Geo. S. c. 49, for not delivering 
up, when he had ceased to be the overseer of the 
parish, the bastardy-book, and other books of the 
parish. The commitment was general till he delivered 
up all the parish books, without specifying what books. 
This was clearly bad, for it left the gaoler to be the 
judge of what were the parish books. The commit¬ 
ment should have specified by name what books he 
was to give up. Therefore, upon the authorities of 
i Inst. 591. Carth. \59.. 43E/iz. c. 2. liraci/'s ca'^e, 
1 Salk, 348, 

Rule nisi for niw trial discharged. 


N.B. The Court expressed a strong wish to relieve 
the magistrate if they could, as it appeared to be 
merely a mistake, and not an intentional injury \ but the; 
commitment was held clearly illegal. 


18J6. 
26M Nm. 


Rex against Tucker Overseer of the Parish of 
Harhutf Devonshire. 


Oveweer trho T^OLAN shewed causc against a rule why the pri- 
n^tt^^fornot soner shouW not be discharged out of custody, 

delivering his account, and paying over the balance due, may be discharged, if he have be¬ 
come bankrupt and obtained hU certificate, altlioiigh he became bankrupt before the expir¬ 
ation of the year for which he acted (aj. 


(a) Set^ AWanV Poor Laws, 3d cd. S.iJ. 



OVEHSEERS. 

under u coinniitment for not giving in his account as 
overseer, and paying over the balance, he having be¬ 
come a bankrupt and obtained bis certificate. He 
cited Rex v. Egginton, 1 T. R. 369. Exparte Exleigh, 
6 res'. 811; and stated, that the defendant was com¬ 
mitted till he had delivered in his acegsints and paid 
the balance. The question was, whether he was dis¬ 
charged by his certificate as a bankniptl He was 
committed 6 Feb, 1816, and the new overseers Were 
appoipted on Ladif-day 1816. He contended that the 
debt could not ht^ge been proved under the commis¬ 
sion. Rex V. Egginion, was disapproved of before the 
Chancellor, in a subsequent case. An overseer is not 
the same as a trustee. Foleys p. 23. An overseer is not 
compellable to give in his accounts till the end of the 
year. It is indictable not to pay over. 2 Str. 1S68. 
The statute 17 Geo. .S. contains no provision as to 
bankrupts. 

Bayley J. Is not all the money in his hands pay¬ 
able in prtesenti, though the year be not expired ? 

Nolan. Here is no one to claim the debt. 

Abbott J. The fresh overseers might have claimed. 

Gifford, contra, cited the case of the land-tax com- 
troller, that some one might prove for the rest of the 
parish. ' 

Rule absolute, on verifying the ac¬ 
counts, and undertaking not to 
bring an action. 


287 


1816. 


Rbx 

agtOiut 

TirCKEK. 



PARISH AND PARISHIONER. 


1821 . 

IIM FO,. 

A parishioner 
has no right to 
inspect parish 
books, for the 
purpose of 
giuning infer* 
nation wUch 
mav be useful 
to him, unth a 
view to support 
his chum to an 
estate in the 
parish, and 
therefore the 
Court refused a 
mandamus for 
tliat purpose. 


The King against Smallpiecb and others. 

JPJ [TTLEI)ALE uioved for a rule to shew cause 
why a mandamus should not issue, directed to the 
defendants, the churchwardens for the time being of a 
parish named in the affidavit, cplliuanding them to 
permit a*^arishioner to inspect the parish books, 
touching the rateability of certain property in the year 
1790, in respect of which he claimed as a grandson 
and remainderman under the will of his grandfather, 
the tenant for life having died in the year 1781. The 
object of the inspection was to ascertain who the 
churchwardens were at the period mentioned, for the 
purpose of producing the rates, with a view to sup¬ 
port his claim to the estate in question. He contended 
that the parishioners of the parish bad a right, in re¬ 
spect of their interest in the pari^ property, to inspect 
all parish books, rates, and assessments, from analogy 
to the right that a copyholder has to inspect the 
court rolls, and take copies of them, so far as they re. 
late to his copyhold. In point of principle the two 
cases were the same; for a person who pays parish 
mtes, stands, in the same situation with respect to in¬ 
terest, as a copyholder. Undoubtedly a mere stranger* 
who does not pay parish rates, has no right to ins(>ect 
the parish books; but any body who has an interest 
in the books, may have a right to inspect them, in like 
manna- as a copyholder may inspect the court rolls. 
In the case of the Kingv. Lucas (o'), it was bolden, 
that one who has a •primd facie title to ^copyhold, i,s 
intitled to inspect the court rolls and take copit s of 


{a) 10 Aaif, 2;tri. 
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them, so far as relates to the copyhold claimed, 
though no cause be depending for it at the lime; and 
there Loan Ellenbohough C. J. said, ** he did not 
know why there should be any cause depending, in 
order to found an application of ,,this sort; this was 
not the impertinent intrusion of a stranger, but the 
applicatfbn of one who was cle^ly intitled to the 
copyhold, unless there should be some CoifVeyance of 
it by ^hose under whom he claimed ; he might thae- 
fare require to see whether there appeared upon 
the rolls to be any^ich conveyance.*’ So in this case 
the party was not Rtranger, obtruding hinpilf imper¬ 
tinently for the purpose of obtaining information 
which he had no right to receive. lie also referred to 
Her V. Allgood {u). 

;.v>; 

Abbott C. J. I see no analogy between the court 
rolls of a manor and the books qf a parish; and 1 
know of no rule of law which requires the parish offi¬ 
cers to shew books, in order to gratify the curiosity ol’ 
a private individual. If we were to grant this appliq^t- 
tion, it would next be desired of us to grant a manda^ 
mus to require the oyner of property to shew all his 
title deeds. 


Bayley j. The court rolls of a manor are kept 
for the coniiiion purposes of letting in tenants, and 
every copyholder has an interest in the rolls ; but the 
situation of a copyholder is very distinguishable from 
that of a parishioner, with respect to parish books.' 
The case cited, of Rex v. Lucas, has no analogy to 
this. The party here does not want to look into the 
parish books for the purpose of knowing any thing 
upon the subject of rates, but his application is in 
effect like filing a bill in equity for a discovery. 


Holroy d j. concurred (i). 


Rule refused. 




(«) 1 T. R. 746. 
VOL. ir.* 


(6) But J. was abacut. 
' u 


1821. 
The Kinc 

ageamt 

Smallpibce 
and others. 



PA«1SJH AND PARISHIONER. 




1814. 


29lh Jutu. 

Rule for an in* 
habitant of a 
parish to in¬ 
spect the parish 
b<x>ks, may be 
absolute in the 
first instance. 


Anonymous. 

fJlHIS was an issue to try the custom as to a church 
rate. Reynolds moved for a rule, that the party 
might have liberty to inspect the parish book, he being 
stajted in his affidavit to be an inhabitant of the parish, 
and interested in the question. 

Ba YLET J. said he could only grant a jrule fMist. 

Reynolds. May it be to shcw||pusc at chambers '{ 

Bayley j. I cannot grant it so. 

But after observation by Reader, 

Bayley .1. said he thought they ought to have an 
inspection of the books, so far as applied to the ques¬ 
tion in dispute, and the 

Rule was granted absolute in 
the first instance. 



PLEADING. 


Edmonds against Wai.tkr and another. 


1820. 
lat Feb. 


JJECL’A RATION against the defendants, as printer 
and publisher of the Times newspaper, fpr a 
libel of and conc^g|ng the plaintifl' in his cfaaractei* 
of preparer of ])araJRphs for newspapers. The decla¬ 
ration contained two counts, winch vve-rc in truth for 
the same libel; but the second count, as usual, com¬ 
plained of the publication of a certain other libel. 
The defendants pleaded special justlUbations, and in 
all their pleas stated that “ the said supposed libels, 
in the said first and second counts stated, were one 
and the same supposed libel, and not other or different 
supposed libels.” To these pleas there was a demurrer, 
assigning for cause, first, that by this inode of pleading 
the defendants had unduly attempted to confine the 
plaintiff to one cause Jpiiction ; second, that although 
the plaintiff bad complained in his declaration of two 
distinct publications of libellous matter, and the de¬ 
fendants had professed, in the introductory part oi 
their second and subsequent pleas, to justify the whole 
of the causes of complaint, yet they had not in those 
pleas alleged or shewn that the publications of the said 
libel, in the said first and second counts mentioned, 
were one and the same publication. There w'as another 
cause of demurrer assigned, but it was not brought 
under the consideration of the Court, joinder in de¬ 
murrer. 


The declaration 
having in the 
first and second 
counts allfgcd 
“ the compos¬ 
ing and pub- 
tishing of two 
liiiels,” the de¬ 
fendant in his 
pleas of justifi¬ 
cation stated, 

“ that the libels 
so set forth 
were one and 
the same sup¬ 
posed libel, and 
not other or 
(ii/ferent sup- 
Msed libels 
Hold on de¬ 
murrer, that 
the pleas Here 
bad oil this 
irrouuil. 


Chitty, in suipport of the demurrer, was slopped by 


Thk CouB’i , who said that the pleas were decidedly 

u a 
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1820. bad; becauso it was not possible to say with truth that 
Edmonds libels, allied to have been severally ctrmposed 

a/rainsi gjij scvcrallv published, wwe one and the same libel. 
anrl anoiAer, This objection applied to all the pleas. T be pleas 
might be put in a different form, so as to obviate these 
objectionii. There was certainly great weight in the 
objection, that the pleas averred the tw'o libels to be 
one and the same, and the pleas did not go on to say, 
that the act of publication was one and the same, 
which could not well be, if the libels were different. 
The defendants, how’cver, niigU||||fclect to amend if 
they chose,uptm the usual termsi? 


Platt, for the defendants, said he would amend. 


If a defendant Chittu subiiliitcd, that liic usual terms accom- 

olituins leave to . , , if. 

amend his panviug leave to amend, were those of paying costs, 

pap^nt^^of" amending foithw/lb ; so that the plaintiff might 

costs, it does o-o to trial at the adjourned sittings after this Term, 
not seem to be ° ° 

a necessary 

The Court, however, said, that what was meant 

that he i,v the usual terms was, amending upon payment of 
should tic pre- • , , . ♦ , , f , 

pared to go to costs ; and they would not impose upon the defendants 

sninVlutiiit^' amending, so as to go to trial at the 

after the then sjuings after Term («). 

Term. ° 

(«J Vide Sheldim V. Clipshav’, Sir T. .Turn's, l.'iS, Sir T. Rafftn. 449. S. C. 
Achinetv. Blades, 1 Marsh, 17. !> 200. Tat/lar v. Ilerhert, Frecauia, 

367 ; Alhsv. Stafford, JIU. T. 1817. Andrews v. Button, (Jet, 1819, at 
Serjeant's Imt, 


Hill against Dvball. 

im Fth. 

After the de. I^HIS was a rule calling on the plaintiff to shew 

tah?eTan“orde^ judgment signed should not be 

fur staying proceedings upon paying the debt and the costs, which had been taxed, and hav¬ 
ing afterwards abandoned the order, be pleaded a judgment recovered, the Court held, 
that the plaintiff was at liberty to sign judgment, the plea filed being a fraud upon the 
judge's o) dvr. 
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set aside for irregularity, t^ith costs. The facts Were 1820. 

these :--The action was brought to recover the sum of 

11 /. 2«. and before the return of the writ, the 

defendant took out a summons before a Judge at 

chambers, calling on th^plaintiff to shew cause why, 

upon payment of the debt and costs, the proceedings 

should not be stayed. The Judge %ccordingly ittade 

an order to that effect, and the plaintiff’s costs were 

taxed; but neither the debt nor the costs were paid by 

ybe defendant. |n consequence of this, the plaintiff 

delivered a declaaitton with notice to plead in eight 

days. Before thetirae was out, the defendant took 

out a summons before another Judge, for further time 

to plead ; and the plaintiff having demanded a plea, 

the defendant filed a plea ot'judgmerU recovered; upon 

which the plaintiff signed judgmenll^kid the question 

was, whether the judgment so signed, was regular. 

Abraham now shewed cause, and contended, that 
after the defendant had obtained an order for staying the 
proceedings upon payment of the debt and costs, 

(which had been t^ed by the Master) he must be 
held lo have admilteS the debt, and was not at liberty 
to file a plea of judgment recovered. 

Comi/n, in support of the rule, contended, that a? 
the plaintiff had not acted upon the rule, which had 
been abandoned by the defendant; but, on the con* 

Irary, had delivered the declaration and demanded a 
plea, which the defendant had filed within time; the ' 
latter was precisely in the same situation as if no 
order had been made in the cause by the Judge at 
chambers; and there was no case in which it was 
established, that where there is a pica of jpdgmenl 
recovered, the plaintiff is at liberty to sign judg¬ 
ment. 
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Hili. 

agmiut 

Dyball 


PLEADING. 

Abbott C. J. 1 am of opinion, that this rule nlust 
be discharged with costs. After the Judge’s order was 
obtained by the defendant for staying the proceedings 
upon payment of the debt and costs, it appears 
to me to be questjohabl^ whether the defendant 
ought to have been allowed to plead any tilling, 
bec&use a plea of any sort would be in fraud of the 
order; but the plea of judgment recovered, after such 
an order was pronounced, was highly improper, because 
it is manifestly false. The plea of the general issuef^ 
one under which the merits of tlii(||guestion might be 
tried between the parties; but a person who puts a 
plea of judgment recovered on the files of the Court, 
under circumstances like these, is extremely censu¬ 
rable. If a .1 udgp’s order is to be followed by these 
consequences, tnire is no saying where the mischief 
will stop ; and il is to be hoped that this practice will 
not be repeated. 

BAYtEY J. It is obvious in this case, that the 
defendant obtained the order lor staying the pro¬ 
ceedings on payment of the debt and costs, merely 
for the purpose of gaining tinfe, and delaying the 
plaintiff. It was highly improper for the defendant 
to plead a judgment recovered after the Judge had 
made an order for paying the debt and costs. No 
instance can be mentioned in which a defendant 
has been allowed to plead a judgment recovered, 
alter such an order has been made, and the costs 
taxed. Indeed, the practice now is, to make it part 
of the terms of the order for slaying tlie proceed¬ 
ings, that if the defendant does not pay the money 
within a given time, the plaintiff shall be allowed to 
sign judgment. 

Holhoyd j. concurred (a). 

Rule discharged, with costs. 


(a) HeA J. WUB nbsi’llt. 



PLEADING. 


Abraham then mentioned, that notice had been 
given in the cause for executing a writ of inquiry to¬ 
day ; but owing to the lateness of the hour, it would 
be impossible to execute it to-day. He therefore 
prayed, that the plaintiff might have judgment as of 
this Term, upon giving a fresh notice of inquiry for a 
subsequent day, which became neoessary in conse¬ 
quence of the delay occasioned by the defendant. 


Hiu 

agaaut 

Dtball. 


Comyn said, he had no objection to consent to 
such an application, 

Abbott C. J. I think the defendant acts very 
wisely in consenting, because the Court have been 
very much disposed to direct such a motion to be 
made against him, or his uttornejj^ as might have 
been followed with some degree of severity. 


Fkv against Champnkvs. 

HR AH AM moved to set aside interlocutory 
judgment for irrtfgularity, the alleged irregularity 
being, that the plaintiff had signed judgment after the 
defendant had filed a general demurrer. 

The CoutlT said, that the judgment was regularly 
signed, for that a general demurrer must be delivered, 
and not Qied. 

Rule refused. 


1320 . 

4/4 Feh. 

A general de¬ 
murrer must be 
delivered; filing 
will Botdo; and 
the plaintiff 
may »gn jud^> 
meat when it 
has been only 
filed. 


Kent against Monk. 


1820 . 


12/4 Feb. 


TiRAHAM moved to set aside the interlocutory The plea of 
judgment signed in this case for irregularity, the 
alleged irregularity being, that there was a plea in the 
odicc before judgment was signed. 
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18*20. 


Kent 

Monk. 


18'2‘2. 


Cinm/n now shewed cause; and llu' uiily question 
was, whether the plea p/ene administravit was a plea to 
be delivered, t>r filed. The defendant had filed that 
plea, and the plaintiff had signed jndgment. 

HoLitoyn J. («) said, that the plea of plmc admi- 
nistravii was oue^of those pleas which ought to be de¬ 
livered to the attorney, and not filed. 

Rule discharged. 

:a) Tlu’only jutlttc in Court. 


Cuff againaf Cosf#ER. 

LEVIN plea in bar, that “ long before the saiti 
time when, &c. to wit, on, &e. defendant demised 
the locus qtto to plaintiff.” Replication “that long bi- 


defendant did not demise modo et forma." Demurrer 
that the replication was a ni'gative pregnant, and 
made the day and place of the demise, which were 
immaterial, part of the issue. 


2‘J<A Jan. 

Replevin pica 
in bar, “ that 
long before the 
said time, 
when, &c. to 

at, &c. defend- when, &c. to wit, on, 8cc. at, &e. 

ant demised 
the locus tH quo 
to plaintiff 
and replication 
“ that long be¬ 
fore the said 
time, when, 

&c. to wit, on, 

&c. at, &c. dc 


JVightmau, in support of the demurrer, contended, 
that this was a negative pregnant, and referred to Ben¬ 
nett Holbcck{a) as a direct authority. 


^Eo VEK CuttiAM. The words “before the said 
time when, 8cc.” arc the material part of ^the traverse; 
and proof of a demise at any time Ix'forc the distress 


forma i” on de¬ 
murrer, that 
the replication 
contained an 
immaterial tra¬ 
verse and nega 
live pregnant; 
held, that the 

words “ iwfore maintain the plaintiff’s case, and the day and 
the said tunc, ‘ ** 

were the place subsequently mentioned arc perfectly iinma- 

the*traver^;”^ teiial. In the case in San^iders, the traverse is “ that 

“d “ the defendant did not on, &c. at, &.c. demise,” which is 

demise at any ' ' 

time before the very different from the traverse in this case, 
distress would 
maintmn the 

SSrSilg sufficienl. 

and place subsequently mentioned, were immaterial {b), and that consequently the repli¬ 
cation was sufficient. ' 


Judgment, that replication and traverse were 

n- • . 


(a) 2 Snunrf. 31 i). See Si-rjt. Williams's notes on this case. 
iL) At '*1 iiiii|ii(tc'i'ial tiuicrsL's, see I Ckil/t/ i-ii I*lciiilitu',,fip2, .3. 
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Willis against Ward. 


1818. 
m Nov. 


rpn IS was an action for a disturbance of the plain- l^c aUe^tion 
tiff’s right of common, and was tried before Bay. ail 

LEY J. at the Snihracr Assizes at Durham. Topping and 

now moved to set aside a verdict for the plaintiff, and cmchata, u 

- J 1 • ill supported m 

(with leave) to enter a nonsuit. The declaration stated evidence, ai- 

a right in the plaintiff to common for all his cattle ^mmon**is not 

tkant and couchant; but according to the evidence, “®®airth^cat- 

the common was kisuthcicnt for the support of all the tie for any 

cattle, and therefore the right could not possibly exist 

in the manner in which it was alleged. The allegation 

should therefore have been made with more limitation, 

and should have corresponded with t^c title which the 

plaintiff proved. 


Abbott C. J. The statement in the declaration 
appears to correspond with the fact. Nature, it seems, 
has set a limit to the exercise of the right of common ; 
but the party was entitled to put all his cattle levant 
and couchant on the common, although, from the 
limited c.xtcnt of it, he would not be able to keep 
them there long with benefit. 

Per CuEiAM. Rule refused. 


(a) Tlic claim of a right of common of pasture for all tlic plaintiff’s 
cattle, levant and cemdumt, on bis land, is supported by evidence, that the 
plaintiff was part owner with the defendant .and others of a common field, 
upon which, after tlte com was rcl$cd and the field cleared, the custom 
was for ttie different occupiers to turn out their cattle in common} the 
number turned on being in proportion to the extent of their respective 
lands within the conunon field, although such cattle were not maiutained 
^ipou the land during the winter ; aad although the custom proved was to 
torn out in proportion to the extent, and not to the produce of the land, in 
respect of which the right was claimed. Cheesman v. Hardham, 1 B. and 
A. 706. The law relating to a right of common of this nature is very 
ably explaiacd in Mr. Serj. fFiiUtmu'a notes, 1 Sound. 28, and 28 (a). 
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PLUADIMG. 


1816. 

Itt May. 

The pluntiff 
may suggest 
breaches in an 
action on a 
bond (8 and 9 
Wm, 3. c. 11. 
E. 8.) at the 
conclusion of 
his replica¬ 
tion (a). 


lioMPHREY against Rigby. 

_ 4 

jpEAKE moved in arrest of judgment, or for a re- 
pleader. He contended that the breaches were not 
properly suggested according to the statute 8 & 9 JV. 3. 
c. 11. s. 8. The action was upon, a bond. Defendant, 
after craving oyer of the bond and the condition, which 
was for the payment of different sums on different 
days, pleaded 1st, Non est factum; 2d, Fraud and covi^; 
3d, same generally. The plaintiff replied; and 1st, 
Joined issued; 2d and 3d, denied the fraud and coww, 
and took issue thereon, and then proceeded thus: “ and 
hereupon fat assigning a breach of the said condition, 
according to the statute, the said plaintiff suggests, 
and gives the Court here to be informed that, &c. (shew- 
ingthe breach, and then suggested another breach thus:) 
“ and for assigning a further breach,” &c. The verdict 
was given for the plaintiff. He then read the statute 8 8c 
9 IV. 3. c. 11. sec. 8. and said that there were only three 
cases in which the breaches may be assigned, viz. in 
judgment by ai7 decit ; 2d, Confession; 3d, Demurrer. 
And they should be assigned either in the declaration 
or in the replication; here they were suggested at the 
end of the replication: and he cited Etherson v. Jack- 
soUf 8 T. R. 255; Delarue v. Stewart, 2 New Rep. 302 ; 
Plomer v. Ross, 5 Taunt. 386; 1 Marsh. 95. It was 
recommended by Mr. Serjeant Williams to be assigned 
in the declaration. But the statute had lain dormant 
for a century. *’ 


Lord Ellemborouoii C. J. What was the first 
case in which it was held compulsory to proceed ac¬ 
cording to the act? 


(a) N. B. it us now considered better not to i^ign tbc brqaclies in the 
dcclaratioDj and that it is preferable to assign theiu in the replication. 
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Peake. Drage v. Brand, 2 Wils. 377, and Hardy v. 
Roseweli, 5 T. It. 63B, 6S6, in this Court. 

Holroyd J. Serjeant fViUiams recommended 
the course of assigning it in the declaration ; but sug¬ 
gested a difficulty the plea was non est factum; 

howevcr,in Everson v. Stewart, it was held that it might 
be done even upon non est factum. 


1816 . 

HoXraKET 

ogaiMt 

Riasv. 


^AYLEY J. Plumer v. Ross is not contradictory to 
Elherson v. Jackson. 


Peake. The defendant has by this proceeding had 
DO opportunity of pleading to the suggestion. 

Per Curiam. Nor has he ever an opportunity of 
so pleading, in any case where there is a suggestion. 


Lord Ellen borough C. J. thought it might be 
done as in this case. 


Rule refused. 


Ga^eix against Shaw. 


J 82 ' 2 . 
Vith Ffh. 


films was a rule calling on the plaintilT to shew Where a dccla- 
cause why it should not be referred to the 


Master, to strike out two unnecessary counts in the 
plaintilf*s declaration, which contained the indebitatus 
and quantum meruit counts, for work and labour per¬ 
formed by the plaintiff as an attorney, and two counts 
for work and labour generally, with the usual money 
counts. 


usual money 
counts, the tn- 
dtldtatus and 
quantum meruit 
counts for work 
and labour as 
an attorney, 
and two similar 
counts for work 
and labour ge¬ 


nerally, the 
Court referred 


Chittu shewed cause agaiQst the rule, and said that the Mas- 

, ° t , a . ter to Strike out 

as the counts in question jmg;ht be for separate and the latter for 
distinct demands; viz. for p];pfessionhl business, and ^foroth^issuc 
for other labour, the Court would not try upon affi- "r- 
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1822. davit whether they were superfluous or unnecessary. 

At this stage of the action it was premature, at all 
<^awu< events, to refer it to the Master to strike out the 

Shaw. 

counts, supposing them to be superfluous. 


Platt, contra, referred to Boreneis v. fVilcock(a), 
and Tidd, 6th ed. 467. as direct authorities. 


The Court said that the authorities cited were 
suflicient to warrant the reference to the Master, a||d 
therefore made the 

Rule absolute(6). 


(a) Barnes, 8()0, 

(fr) See 1 Chitty’s Rep. 44S ; and Bayley v. ffaliitu, ib. 450, and eiisc.'. 
there cited. '' 


1817. 

4th Feb. 

It is not neces* 
sary to set out 
tlie date of a 
bill; its dc> 
livery is its 
date ; and it is 
a sufficient 
averment of 
nonpayment of 
a bill accepted, 
payable at .4. 
B.'», to state 
that it was pre¬ 
sented at their 
bouse, without 
shewing it was 
to him. 


Giles against Boune. 

Jf^ARRYAT, in support of demurrer. This was an 
action on a bill of exchange; but the dceluru- 
lion did not state any date to the bill. 

Lord Ellenborouch C. J. Then if there’s no 
date, it operates from the delivery. The date iu fact 
means the delivery, but is generally not left to parol 
evidence, but is stated on the face of it; but still this 
is only the delivery. 

Marryat admitted that it was so in the case of 
deeds. 


Lord Ellen borough C. J. And the rule is the 
same as to bills, as may be collected from the case ol' 
Hague v. French, 3 Bos. 4r But. 173. 

fH 


Marryat. The second point is, that the .bill being 
made payable at Messrs. A. and B. at a particular 
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place, the averment only stated that it was presented 
there and not paid; it was not said that it was pre« 
sented to A. and B., and that it was not paid by the 
defendant, or any person or persons on his behalf. 

Lord Ellbnbobough C. J. It was not to be paid 
by A. and B., but only payable there; and if it is 
paid by any other person, it is in fact paid by the 
defendant. 

Judgment for plaintiff. 


Deare against Edmunds. 

Jj^AWES staled that this was an action for use and 
occupation ; plea, distress for rent seized, taken, 
and retained; demurrer and joinder. He contended 
that the act of distress does not amount to satisfac¬ 
tion. The old form of plea was, that the money had 
been levied by distress, Raslaf, 175. It is not here 
averred that distress was sold. If it was merely a 
pledge, the parly might abandon it. 

Bayley J. It is not even stated that the distress 
was legally taken, nor how long it was detained. 

« 

Platt, contra. The plea states that the distress was 
taken on the premises, and therefore liable to be taken, 
and prima facie, the distress was lawful; and after tak¬ 
ing the remedy by distress, the party cannot harrass his 
tenant by an action for the rent. Sec also Vasper v. 
Eddoxts, 1 Salk. *248. liurr. Rep. 1738. Robimon v. 
Clayton, Cro. Car. 

Per Curiam. The laviis not so, for they might 

(a) The same point was decided in Lets v. Wright, 7Vi»% Term, 
1822, in K. B. 
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1817 . 

Giles 

against 

Bovke. 


1817 . 

20M Aotf. 

Plea of distress 
taken to action 
for use and oc 
cupation, no 
answer, unless 
stated how long 
retained, or 
that it w.as le¬ 
gally taken (a). 
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Deare 

agauut 

EDMirNDS. 


be liable to be taken off the premises, as by elegit or 
extent. 

Abbott J. The mere statement of the taking of a 
distress, without saying how long the same was de¬ 
tained, is not a satisfaction. 

Bayley J. You should have shewn all the facts, 
which must be within your knowledge, and you must 
know what became of the distress ; and all facts which 
you must know, and do not shew, must be taken 
against you. 

Loan EllenBOEOUGH C. J. It must be either a 
satisfaction or an injury; if the first, you might so 
have shewn it; and if the second, it may be the sub¬ 
ject of another aetio!K 

Judgment for plaintiff. 


1822. 
12fA rfb. 

Plaintiff in 
qectment per- 
mitted to 
amend his de^ 
claration on 
payment of 
costs, by add¬ 
ing a new count 
on another de¬ 
mise, after 
three terms had 
elapsed, and 
the roil had 
been made op 
and carried in. 


Doe on dem. of’ Beaumont against Abmitaue. 

jH'N this case a rule had been obtained, calling on 
the defendant to shew cause why the lessor of the 
plaintiff should not be at liberty to amend the decla¬ 
ration by adding a count, introducing another demise. 
A receiver had been appointed by the C6urt of Chan¬ 
cery for the estate in question ; the lessor of the 
plaintiff was desirous of laying a demise in the name 
of the receiver, which he was advised was e.\pedient. 
The declaration was entitled and delivered of Hilary 
Term, 1820, 

Chitty shewed cause against the rule, and contend¬ 
ed, that after the roll had been made up and carried 
in, and so many Terms hill expired, it was now too 
late to amend. The roll h^ been completed, and the 
Court would not suffer its records to be defaced by 
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adding new counts. He referred to Tidd, 7th ed. 740. 
and Jiarnes, 6 & 8. 

The Cohkt, however, said that by the present 
practice of the Court, this might be done upon pay* 
ment of costs; and therefore the rule was made 
absolute. 

Rule absolute (a). 

(a) Vide MinchiH v. Cope, gent. 1 Chit, Rep. 45. Woodriffe r, WilUams, 
C Tau»t. 19, and 1 Afearth, Rep. 419. 


Hopkinson against Tahourdin and another. 

rpHE action was in assumpsit, on several promises. 

Defendants pleaded that the plaintiff accepted a 
pipe of wine in satisfaction of the cause of action. 
To this the plaintiff specially demurred. 

Bavlby J. held that the plea was clearly bad, and 
gave judgment for plaintiff, on the ground that a plea 
professing to answer the whole declaration, but being 
in truth only an answer to one of the causes of action 
therein complained of, was bad (Jb). 

Gaselee for plaintiff. Chitty for defendants. 

(i) 1 Semmd. 28, n. 1 ; 296, u. 1. mike, 55. 

Taylor against Waters. 

JN this case, on a demurrer, the question was, 
whether it is a good replication to a plea of set¬ 
off, on a judgment, that the party against whom it 
was recovered was taken in execution upon it; and the 
Court gave 

Judgment for the plaintiff, on the ground 
that such ti^ng in execution was a 
satisfaction of the judgment. 

Larues fdr plaintiff. Toddy for defendant. 


30a 


182e. 

Doe m iem. 
^Buomont 
agahul 
ARKITilOF.. 


1816 . 


26th Wov. 

Asem/qait on 
several pro- 
mises. Plea to 
the whole de¬ 
claration, that 
a pipe of wine 
was given in 
satisfaction of 
the cause of 
action, held 
bad on special 
demurrer (4). 


18 l(). 

\7th Slag. 

The talung a 
debtor in exe¬ 
cution on a 
judgment, may 
be replied to a 
plea of aer-olf 
onaoch judg¬ 
ment. 
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Elsee against Smith (In Error). 


falsely, mali- 
dottsly, and 
without any 
probable cause, 
procuring the 


the premises, 
and apprehend 
the person of 


ud his person 
imprisonad, is 
properly the 
subject of an 
action on the 
rase, and not 
trespass. 


rpms was a writ of error from the Common Pleas. 
"^♦The declaration was in case. The first count al¬ 
leged, ** that the plaintiff in error went and appeared 
justice of the county of Essex, and falsely, 
maliciously, and without pny probable cause, made a 
complaint on oath, that he had reason to suspect that 
.<#. on suspicion several trees or parts of trees had been stolen from the 

icJioiiyj miu ^ 

thereby cansing King’s Forest of Hainault, and that they were carried 
be to the premises of John Smith, (defendant in error,) 

carpenter, of Chigaieli Row, and were there concealed ; 
and that he therefore prayed a search warrant to ex¬ 
amine the premises of him the said J. S .; and tliat the 
plaintiff afterwards falsely, &c. caused and procured 

A positive oath the said justice to make and grant bil warrant in wril- 
that a felony IS . , , . , , S , , 

actoally com- mg under his hand and seal, directed to the'constable 

^^toy* to^ ChigteeU, and all other officers of the place, wliere- 

trate^n*grimt- reciting that the said John Elsee had made 

ing bis warrant oath before the justice, that he the said J. £. had 
to search the . ... » ...... 

premises, and reason to suspect that a quantity of oak timber, the 

l^noTa*^* property of his Majesty, had been recently stolen from 

pa^jsuspected the King's Forest of Hainault, and that the said tim- 

tbough it may ber had been carried to, and was concealed on or near 

premises of the said J. S. the said justice required 

to g«nt an ii- guch Constables to search the premises of the said J. S. 

yet an action and that they should bring the said timber, if so found, 

beSlp^T^ before him the said justice, together with the body of 

according to law j 

canses and pro- and that by virtue and under colour of the said war¬ 
rant to issue, if rant, and under pretence of the execution thereof, the 
defendant, together with one J., a constable, 
srithont reason- proceeded to a certain place near to the premises of the 
cause. said J. S, and then and there the said defendant falsely 

and maliciously, and without any reasonable cause, 
pointed out to the said constable certun^'pieces of 
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wood then and there lying, and being near to the said 
premises of the said plaintiff, to be oak timber sus¬ 
pected to be feloniously stolen from the said forest of 
Hainault; and the said defendant, under colour and 
pretence of said warrant, then and there caused Iftd 
procured the said wood to be seized and taken, and 
kept for the space of twenty-four hours, without any 
reasonable or probable cause; and the said defendant, 
on the same day, wrongfully and unjustly, and with¬ 
out any reasonable or probable cause whatsoever, 
caused and procured the said plainti^ to be arrested 
by his body and imprisoned, and kept for the space of 
twenty-four hours, and caused and procured him to 
be conveyed before the justice aforesaid, who having 
heard all the said defendant could say or allege touch¬ 
ing and concerning the said supposed offence, adjudg¬ 
ed and determined, that the said plaintiff was not 
guilty of the said supposed offence, and the said de- 
f'fendant had not further prosecuted, l»ut bad deserted 
and abandoned the said complaint, and the prdsecu- 
tion was wholly ended and determined.” The second 
count was more general, alleging, “ that the defend¬ 
ant, without any reasonable or probable cause what¬ 
soever, charged the plaintifl' with a certain offence, 
punishable by law ; to wit, that several trees or parts 
of trees, severed from the ground, had been feloniously 
stolen, and that the said plaintifl" was guilty of such 
felony; and* upon such charge falsely, &c. caused him 
to be imprisoned for twenty-ft)ur hours.” The defend¬ 
ant pleaded not guilty, and there was a general ver¬ 
dict and judgment for llu- plaiiilifl’forfOt)/. Is. damages 
and costs. 

Assignment of Errors. First, That it is alleged in 
the first couiit of the declaration, that by the infor¬ 
mation laid before the justice, the defendant only 
prayed a .search warrant to examine the premises of 
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the plaintiff, and therefore the defendant is not liable 
for the imprisonment of the plaintiff under the war¬ 
rant of the justice; 2d, That the cause of action 
in the said first count mmtioned, describes too gene¬ 
rally. the mode by which the defendant charged the 
plaintiff with the supposed offence; Sd, That the 
mode by which the plaintiff was discharged or acquit¬ 
ted is not slated in the said count, .and no legal de> 
ti^mination of the complaint against the plaintiff is 
stated or shewn ; 4th, That the . proper remedy is 
trespass, and not case, for the supposed causes of ac¬ 
tion mentioned in the declaration; 5th, That the 
complaint alleged in the declaration stated a mere 
suspicion of felony, and not a positive oath of an ac¬ 
tual felony committed, and therefore the justice was 
not warranted in issuing the warrant in Uie said decla¬ 
ration mentioned; and if not, then trespass was the 
proper form of action, if any was sustainable against 
the defendant, &c. 

Chitty argued for the plaintiff in error, and Walford 
for the defendant in error; but as the judgment of the 
Court staled the points fully, the arguments of coun¬ 
sel are not given. 

Asbott C. J. 1 am of opinion that the judgineiit in 
this case ought to be affirmed. Looking to the whole 
declaration, the inducement, and the matters charged 
in the conclusion, it appears to me to be very mani¬ 
fest that the plaintiff does not seek damages for the 
taking of his goods, but he seeks damages for the in¬ 
jury done to his reputation, and the imprisonment of 
his person, and therefore 1 think the verdict was cor¬ 
rectly taken : that disposes of the objection. As to 
the other, which is the material objection in this case, 
namely, that this should have been an action of tres¬ 
pass, and not of case; that U founded on tbc siipposi- 
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tion that the wamint which the magistrate issoed for 
searching the premises and apprehending the person 
of the plaintiff was illegal. Now if the warrant be 
not illegal and void in its form, and be founded on 
the matter laid before the justice, and as he as at Jus¬ 
tice of the peace had authority to grant such warrant, 
then the present action is proper in its form, for 
falsely and maliciously causing the magistrate to 
grant a warrant to do the act complained of. When 
the matter was laid before the justice, he might 
lawfully, and in the due exercise of his authority, 
grant the warrant prayed. What is' the charge laid 
before him ? That he “ the said John Elsee had rea¬ 
son to suspect that several trees or parts of trees had 
been stolen from the King's Forest of Hainault, and 
that they were carried"to the premises of John Smith, 
carpenter, of Chigwell Row, and were there con¬ 
cealed.” It has been contended that this would not 
justify the magistrate in issuing the warrant, which 
was afterwards issued, because there is no perfect alle¬ 
gation that the offence had been committed, but is 
only put as matter of suspicion. It appears to me on 
the authorities cited, speaking generally of the subject 
matter, they do not contradict the opinion I have 
formed. I am of opinion, that upon a representation 
to a magistrate, that a person has reason to suspect 
that his property has been stolen, or is concealed in 
a certain place, the magistrate may lawfully issue 
his warrant to search the place, and to bring the oc¬ 
cupier or owner before him. It need not be a positive 
and direct averment upon oath that the goods are 
stolen, in order to justify the magistrate in granting his 
warrant. There are many cases in which a cautious 
man might not choose to sw’ear that his property is 
stolen, nevertheless he might have great reason to sus¬ 
pect a particular party; and the magistrate would be 
well warranted in granting his search warrant. Sup- 

X i 
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Euts 

^abut 

Suits. 
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post- the cast! ol' u horse, rvhich has been lost by its 
owner, and it is tbund in the possession of’ another 
person ; the owner in that, case might not like to Uike 
upon himself to swear that the horse had been stolen, 
for it may have strayed j but when he finds his horse 
is concealed in the stable of another person, he may 
very naturally conclude that it must be stolen, from 
the circumstance of the concealment, and therefore he 
may very conscientiously swear that he suspects it to 
have been stolen. If under such circumstances the 
magistrate is not authorised in issuing his search war¬ 
rant, it might happen in many cases that felonies 
would go undetected. Therefore it appears to me, 
that upon such information the justice has authority 
to issue his search warrant, and if it is wrongfully is¬ 
sued, the party who causes it td be issued must make 
reparation to the person injured. It being alleged in 
this declaration that the defendant falsely and mali¬ 
ciously inaile a charge against the plaintiff, and caus-^,^ 
ed and procured a warrant to be issued, whereby the 
plaintilf is apprehended and unjustly imprisoned, it 
seems to me that the action is properly framed in case, 
and ought not l(,' be trespass 

Bavlev J. i am of the same opinion. Jf a party 
acts himself in apprehending another, he may be liable- 
in trespass ; but if he falsely and maliciously, and 
without any probable cause, puts the law in motion, 
that is properly the subject of an action on the case. 
With that all the authorities agree. The allegation in 
this case is no more than that the defendant did falsely 
and maliciously, and without probable cause, put the 
law in motion against the plaintiff. It is alleged that 
he made a complaint before the magistate, in which 
he stated he had reason to suspect that several trees 
and parts of trees had been stolen from the King’s 
forest, and concealed on the premises of the plaintifi'; 
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and that he falsely and maliciously caused and pro* 
cured the magistrate to issue this particular warrant, 
which warrant states that' the goods were suspected to 
be carried to, and were concealed on or near the pre¬ 
mises of the plaintiff. The warrant is so framed, in 
order to meet the possible case, that if the trees had 
been originally carried to the premises they would be 
removed to some place near them, so as to be con¬ 
venient within the reach of the party who originally 
concealed them. Now if the defendant falsely and 
maliciously procured the warrant to be made out, he 
caused and procured it to be made out in the way 
alleged. There is no positive allegation that the pro¬ 
perty had been stolen, nor need there be any to justifv 
the warrant; for I take it to be (piite clear that it is 
not essential, in orddih to give the magistrate jurisdic¬ 
tion, that the parly should take upon himself abso¬ 
lutely to swear that a felony is committed; but if In¬ 
states that he has just cause to suspect a particular 
person, and upon that representation a warrant is im¬ 
properly granted, that ibrms the foundation of an 
action in case, and it docs not lie in the mouth of the 
party so acting, to say that the warrant is improperly' 
granted. He makes the charge, and he prevails upon 
the justice to issue bis warrant; and upon that war¬ 
rant being issued, he has no right to say, “ I am not 
liable for the consequences; because, true it is that I 
caused and procured the justice to issue his warrant, 
but the charge was not sufficient to authorize the jus¬ 
tice to do what 1 required him.” 1 think that affords 
him no ground of defence. 1 am of opinion also that 
there is nothing in the other objections. This is the 
case of a person maliciously, and without probable 
cause, putting the law into motion; and as that is the 
proper subject of an action on the case, 1 think there 
is no error on this record. 


18122 . 
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1822. Ho LUO YD J. I think there no error in this cnsc. 

and that the judgment wight to be affirmed. The 
is for a malicious prosecution, in consequence 
of which a warrant issues. If the warrant issued 
without due authority on the part of the inagistralc, 
that would be trespass in the magistrate; but it by no 
means follows that it is trespass in the party who, by 
laying the information before the magistrate, is the 
cause or instrument on which the magistrate acts in 
granting his warrant. He lays a statement before the 
magistrates, of suspicion of the goods being stolen, 
and that they were carried to the premises of the 
plaintiff, and there concealed, and he prays a search- 
warrant to examine the plaintiff’s premises. He does 
not, from any thing that appears on the face of the 
declaration, pray this spccibc i^nedy by warrant fur 
the apprehension of the plaintiff. Now if the decla¬ 
ration had stated that the defendant had gone before 
the magistrate and prayed for a search-warrant, on a 
specific charge of felony, then there might have been 
some colour for arguing that the declaration ought to 
have been in trespass. It is said that the granting the 
warrant is the act of the magistrate, and that if any' 
action lies,it is trespass against him; and that the party 
who made the representation upon which the magis¬ 
trate acted, is not liable. 1 think otherwise. The de¬ 
fendant is answerable in case, for falsely and malicious¬ 
ly, and without probable cause, making such a repre¬ 
sentation to the magistrate as induces him to grant his 
warrant. If the warrant was illegal, and the defendant 
himself went with the officer to execute it, that might 
make him a guilty trespasser; but it does not appear to 
me that there was any thing illegal in the warrant itself. 
There is nothing in this declaration which will make 
him a trespasser, although he was present when the 
warrant was executed. It is only that he caused and 
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procured the warrant to be executed, which would be 
the case, supposing he had by the means alleged 
caused and procured the warrant to be executed. On 
this ground, therefore, 1 think there is no error. I 
concur with the rest of the Court in thinking that 
there is nothing in the objection as to the mode in 
which the verdict was taken. 


1822. 

Elbee 

against 

Shitii. 


Best J. was of the same opinion. 

Judgment affirmed. 


Bourne against Digglbs and another^ 

fllHIS was an action against an attorney, who had 
been employed by the plaintiff on his purchasing 
an annuity, fcMr negl^encc, and on the trial a verdict 
was found for the plaintiff, on the third count of the 
declaration. JB. Jjawes now moved for a rule to shew 
cause why the judgment should not be arrested, or a 
new trial granted. The count on which the verdict was 
taken stated that the defendant had not looked into the 
title to the annuity; and this, it was contended, was a 
mere nonfeaaance ; and it was not stated that the 
defendant was to receive any reward or compensation 
for his service. Elsee v. Gatward{a) was cited. Lord 
Ellen BOROUGH C. J. inquired if it was not stated 
that the defendant was employed as an attorney ; and 
on its being answered that the defendant was alleged 
to be retained, &c. but not as an attoruey, his Lord- 
ship said that that must mean that he was retained as 
an attorney, and that the Court would take judicial 
notice that he will not act witliout reward; and [Bay- 
ley J. asked if there were not cases in which it has 
been held, if a man holds himself out as a member 
of a profession which implies skill, he is bound to 



In an action 
apaiust an aU 
torncy for non- 
feazance, in 
not looking 
sufficiently 
into a title, it 
is sufficient to 
state that be 
Teas retained 
as attorney, 
without stating 
the considera¬ 
tion. 

If diligence 
would have 
been ineffec¬ 
tual, the de¬ 
fendant must 
prove it. 
if declaration 
state that the 
defendant was 
an attorney of 
a particular 
court, the plain 
tiff must prove, 
it, though the 
defendant put 
in his plea as 
such. 


(it) S Term. llep. 143. 
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ad'ord it, though his undertaking was gratuitous (a).J 
Bourne Lan'es admitted, that if the objection was not sustain- 
Dio^«s. upon the authority of Elsee v. Gattmrdf it must 

be abandoned. He observed that the distinction be¬ 
tween persons professing public employments, and 
others, would be absurd, if the profession of attornies 
was to be considered a public employment. The 
declaration docs not alledge that the defendant ac¬ 
cepted the plaintiff’s retainer; but. 

Lord Ei.lkn borough C. J. observed that the de¬ 
claration alleged that the plaintiff retained the defend¬ 
ant; ind that could not have been, unless the defendant 
had accepted the retainer. The very retainer was an 
employment, and could not be said to be without a 
consideration. The very retainer was taxable; and 
Uayley j. said, that there wasiioneglig^^in Elsee 
V. Gatn'ard; the carpenter onl^- agreed to do a thing 
in a certain time. I’he Court then overruled the 
objection. 

E. Latces then objected, that the count contained no 
allegation that diligence would have been effectual, 
and no negligence was alleged. Hut, per 

Lord Ellen borough C. J. The jury must have 
found that there was negligence, to have found their 
verdict; and 


Bavley j. said, if there was no negligence, or if 
no diligence w<»uld have been effectual, and you had 
proved either of those facts, the verdict would not 
have been as it now- is. 

E. Lan'es then objected to the sufficiency of the 


ffl) See CRSC8 as cited in Shields v. Blackhurn, 1 Uen. JUla. 161. 
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evidence adduced at the trial. The declaration stated 
that the defendant was an attorney of a particular 
Court, and evidence should have been adduced that 
he was such. The allegation in the declaration was, 
that he was an attorney of this Court. It was answered 
by the Attorney-General, that this was rendered suf¬ 
ficiently clear by the defendant’s having appeared as 
an attorney ; but it was said that that was no answer, 
for it did not shew that he was an attorney at the time 
of the retainer. Green v. Jackson (b) was cited ; and 
in answer to a question from Le Blanc J. it was said, 
that there was no other evidence that the defmdant 
was an attorney of this Court, except his appearing as 
such. The point was taken at the trial, but not much 
argued. 

. *' > 

The Court, upon this point, were prepared to 
grant a rule nisi; when Lord Ellenborougii C. J., 
on referring to his notes, found that the defendant had 
given in the memorial in the character of attorney, and 
that he had delivered the plea as an attorney of the 
Court of King’s Bench; and therefore questioned 
whether the fact of his having been an attorney of 
that Court was not sufficiently proved. 

Lb Blanc J. intimated that he might have de¬ 
livered the memorial as an attorney of the parties, and 
not an attorney at law. 

Dampier j. He might have been an attorney of 
the Court of Common Pleas at the time when the 
memorial was delivered, and of the King’s Bench 
when the plea was filed. 

Loku Ei LENBOKouan C. J. He was an attomcv 
when the memor ial was delivered, and of the King’s 

(i) Peake's Rt*p. 236. 


313 

1814. 


Bourne 

against 

Diooles. 
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Bench, when the plea was filed ; and it seems too much 
to suppose that he shifted in the mean time. However, 
the Court will grant the rule nisi for a new Urial* 

Rule Nisi granted for a new trial, but 
not in arrest of judgment. 


1817. 


14M Jifav. 


Rex against Dillon and others. 


AuaTenucotin fllHE defendants were brought up for judgment, on 
an indictment JL • j. . . . • .1 e /■•it 

for forcible cn- indictment and conviction for a forcible 

the’pr^cutor* Taunton, for the prosecution, prayed a 

was “ seised," writ of restitution, 
is sufiScieut to 


found an appli¬ 
cation for a 
wiit of restitu¬ 
tion, and it 
need not be 
shewn by pro¬ 
secutor that he 
still continues 


Jervis, Peake^ and Chitty, for the defendants, ob¬ 
jected, that the indictment st^ed only^ that the 
prosecutor was seised, not saying whether in his 
demesne as of fee, or as of freehold or otherwise ; and 


seised. 


contended, that it was not sulheient. 


Bayley J. thought it quite sufficient, for the 
term seised was to be taken as seised in fee. 


Holroyu J. was of the same opinion, and cited 
Co. Utt. 17 . toshew that where it wasstated seised,” it 
must be of an estate of freehold ; and 1 Sautid. n. 8. 233. 
to shew, that if the plaintiff was seised only for a term 
which was expired, it should be shewn on the other 
side, with the exception only where the party was 
seised for the life of another; in which case the party 
who avers such a seisin must shew that the other 
person's life was continuing. 

Abbott J. (who had been counsel in the cause, did 
not interfere, till after the other two Judges had 
declared their opinions; when he said), that he was 
of the same opinion; and that if this averment was 
not sufficient, then it would be impossible to obtain 
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restitution on any indictment for a forcible entry, 
for it was impossible to aver in the indictment that 
the party would be alive, or his interest continue till 
restitution was prayed. If the interest be discon¬ 
tinued, it must be shewn by the other side. 

If it is to be shewn by the other side, how is it to 
be done ? By an affidavit, when the writ of restitu¬ 
tion is prayed for, or by application to the Court, to 
quash the writ for restitution, or by giving indemnity 
to the sheriff, and to get him to return the special 
matter on the writ ? Upon which the other party may 
either object to the return for insufficiency in law, 
or bring an action for a false return, if inaccurate in 

fact. ^ 

^ ^^'"Writ of restitution granted. 


Howard against Peete. 

^^URNEY moved to set aside a nonsuit. The 
action was in trespass, for running against and 
injuring plaintiff's cart; and plaintiff was nonsuited 
on a supposed variance in the declaration, which 
stated, that plaintiff was in the cart; whereas the evi¬ 
dence produced shewed that the plaintiff’s servant, 
and not the plaintiff himself, was in the cart. Guruey 
admitted, that the nonsuit might have been right if 
such a variance as to the declaration and evidence 
had been “ against a certain cart of ^the said Joseph, 
which he the said plahitiff was then driving.” 

' Lord Ellenbokough C. J. It seems to me now 
to be quite an immaterial’ allegation, who was in the 
cart. There is some mistake; and if it turns out to 
be so, perhaps the rule had better be made absolute at 
once. 


1817. 


Rex 

agmmt 
D11.I.ON 
and othtr*. 


1817. 


23r/ Jan. 

Trespass for 
driving against 
plaintiff’s cart ; 
it is an inmia- 
terial allegation 
who was riding 
in it. 


Kale if is/, and afterwards absolute. 
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1832 . 


The first count 
of •declaration 
in covenant for 
not performing 
an award, by 
paying money 
awarded; se¬ 
cond count, for 
revoking power 
of arbitrators. 
Plea to first 
count, a revo¬ 
cation by deed 
of the authority 
of the arbitra¬ 
tors before they 
made their 
award; held on 
demurrer, that 
this plea was a 
sufficient an¬ 
swer to the 
breach of co¬ 
venant. 

The second 
cotmt was on 
demurrer held 
sufficient, on 
the ground that 
an allegation 
that the de¬ 
fendant by deed 
revoked the 
arbitrator's 
power, import¬ 
ed an ^eelual 
revocatioaf and 
therefore im¬ 
ported that the 
arbitrators 
had notice of 
the revocation. 


M.'Iksh, Executor of William Quinlan, against 

Bultell. 

^^OVENANT on an tirbitratiou deed. ’I’hc first 
count stated defendant’s covenant to abtde by 
and perform the award of two tubitrators named 
in the indenture, or of those two and a third person 
to be nominated by them; and that defendant would 
not, by afiected delay or otherwise, hinder or prevent 
the arbitrators from making their award; and that such 
award should be binding on both parties. It then 
stated the arbitrators’ appointment of a third person, 
and that the time was duly enlarged, and that within 
such time the award was mad^ that the defendant 
should pay to the plaintiff the-fums of SQlf- l6s. 7rf., 
and SOO /. costs; and that all disputes should 
cease. Breaches: First, that the defendant did 
not on request pay those sums; and second, that 
defendant prevented the arbitrators from making their 
award so soon as they would have done. Second 
count stated the covenant of reference, as in the first 
count, the appointment of the third arbitrator, and 
assigned as breach that the defendant, before the 
making of the award, hindered and prevented the 
arbitrators from making their award by executing a 
deed, whereby be did revoke, rescind, abrogate, recal, 
and absolutely put an end to the arbitration, and 
thereby hindered the arbitrators from making their 
award ; and whereby the plaintiff was deprived of the 
benefit of the award. Plea to the first breach in tlie 
first count mentioned, that, before the arbitrators made 
their award, the defendant by deed revoked ail autho¬ 
rity in the arbitrators, to make their award; and, 
therefore, the award was invalid. And to^second 
breach, that defendant did not hinder ihc arbitrators 
from making their award. To this plea the plaintiff 
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demurred. To the second count of the declaration 1822. 
the defendant demurred, assigning as causes of de- maesh.^wh- 
inurrcr, first, that it is not alleged that the three 
arbitrators had any notice of the revocation ; second, a^atnst 
it is not shewn how the defendant hindered the arbi¬ 
trators from making their award; and third, no 
notice of the appointment of the third arbitrator is 
alleged. 

Chitty, in support of the demurrer to the plea to 
the first count, cited Charnley v. Wimtauley (a ); and 
in support of the second count, he relied on Fyniot^s 
case (/>), as an express authority in point, to shew that 
an allegation that a party by deed revoked arbitrator’s 
power is sufficient, without averring in express terms, 
that the arbitrator h«|d notice of the revocation ; and 
authorities to this point also, 1 Brotcnl. 62. 2 Ibid. 220. 

Kidd on Arbitrations, 214. Jiac. Ab. tit. Arbitrament, 

B. G.; and Fin. Ah. tit. Arbitrament, D.; and the 
second objection also was answered by these authori¬ 
ties, it being unnecessary to shew more particularly in 
what manner the defendant hindered the arbitrators 
from making their aw'ard. Then the last objection, 
that no notice of the appointment is alleged, is 
without foundation ; for in pleading it is neither usual 
nor necessary to insert that allegation. 2 Saund. 62. 

Ihid. V. 4 Com. Dig. tit. Pleader, C. 73. 

(iaselee, contra, contended, that this case was dis¬ 
tinguished from Charnley V . fVinstanley, and that the 
mode of pleading the revocation in the second count 
was insufficient. 

Abbott C. J. was of opinion, that the plea to the 
first count was sufficient. The ground of complaint 
in that count is the nonpayment of money pursuant to 
the award when made. It appears by the plea that 


< ») 5 JEast, 266. (6) 8 Coke’s Rep. 81, b.; and vide 4 Rep, 61, h. 
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]88f. the defendant, by countermanding the autliorily of the 
MABraTsrenc arbitrators, has broken the covenant to abide by the 
for ^WiLUAM award, or tlial whereby he stipulated not to hinder 

Q 0 JNLAN, J r 

agamrt the arbitrators from making an award; and it is urged 
Bultbll. plaintiff, that although this plea is 

an answer to the cause of action suggested in this 
count, yet thabinasmuch as it appears upon the whole 
record that the defendant has been guilty of a breach 
of covenant, the plaintiff is entitled to judgment upon 
that count; and the case of Charnley v. Winstanley has 
been relied on. That case however is distinguishable 
from the present. There it appeared on the face of 
the plaintiff’s count, that the award was made after 
one of the parties to the submission had become a feme 
covert. In this case the breatch of covenant is only 
diselosed by the defendant’s and it never has 

been held tliat a plaintiff who seeks to recover da¬ 
mages for one ground of action stated in his count, is 
entitled to recover in respect of another disclosed by 
the defendant’s plea. I am of opinion, that a plaintiff 
can recover only in respect of the ground of action 
stated in his declaration. As to the second count, 
this case must be governed by Vynior's case (r). 
There the allegation was, that the party by his deed 
revoked the authority to the arbitrator; and the deci¬ 
sion was, that that allegation imported that the power 
to arbitrate had been effectually revoked, and that 
consequently notice had been given to the arbitrator; 
and that being so the case is expressly in point with 
the present. If the declaration in this case had alleged 
that the party had sealed and delivered a certain 
deed, containing therein as follows, and setting out 
the deed, and thereby revoked the authority of the 
arbitrators^ it would not have been sufficient; for that 
would only have been an allegation of the effect of 
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the deed. Here the allegation is, that there was an 
express revocation by deed. 

Bayley J. There is a great deal of difference be* 
tween stating that a thing has been actually done; 
and giving the effect of the thing when done. In this 
case the party states that the defendant by deed re¬ 
voked the authority of the arbitrator; and Lord Coke 
says, that nothing is revoked unless notice of it is 
communicated to the party interested. If that be so, 
then an averment that the defendant by deed revoked, 
contains a doable allegation ; one alleging that he 
executed a deed, which deed imported a revocation, 
and the other that notice of the deed was given to the 
party. There being in,effect a double allegation, here 
the defendant is at llfe^ty to put in issue the one or 
the other. One of the propositions is, that he exe¬ 
cuted the deed. He may say that he never did execute 
the deed ; the other is, that notice is given, and he may 
deny that any notice was given. This case is not dis¬ 
tinguishable from r't/nior's case. I also think that the 
first count is sufHcient. 

Holboyu J. was of the same opinion. 

.judgment for defendant, on plea to first count, 
and for plaintiff on last count (</). 

(</} Best .1. was absent at chambers. 


Grant and others, against -. 

rpOPPING shewed cause against a rule obtained 
by Marryat to set aside judgment; and a question 
arose to counsel’s signature to a plea, which was 
said to have been indorsed on the plea, instead of 
being subscribed to it. 


18 @ 2 . 

MaasB, Exeat- 
tar 

agaimet 

Kultsll. 


1815. 


13tA Ffb. 

Counsel’s sig¬ 
nature to plea 
must distinctly 
appear at (he 
foot of the 
pica, as well aa 
in the rule to 
plead several 
matters. 



320 


PLEADING. 


1815. Lc Blanc J. read the rule, and added that the 
signature indorsed on the pica was always to authorise 
the rule for pleading sjpvcral matters; and the sig- 

.. - nature at the bottom of the plea was the counsel’s 

verification of the propriety of contents of the plea. 

Marrtfat had signed the plea. The officer of Ihe 
Court, the clerk of the papers, was desired to produce 
the plea for inspection, and ultimately the rule was 
made absolute on terms. 


18 U. 


Davis against Nichols. 


2.3<; June. 


Where there is 
B special apeve- 
ment, and it is 
conditional, 
the plaintiff 
must declare 
specially; and 
if the plaintiff 
affirms that the 
agreement was 
cancelled, he 
must prove that 
it was Bc- 


JH^AWES, E. moved for a trial. This was an 
action of indebitatus asmmpsit, for work tiiid 
labor, and materials found in erecting a mill; and a 
special agreement was proved on the trial, by which 
it was agreed that plaintifl' should build a mill, and 
if it did not answer he should build another, and the 
defendant agreed to pay a specific sura. 


quiesced in by 
the defendant. 


Lord Elle.vborough C. J. nonsuited the plaintiff, 
on the ground that he had not declared specially on 
the agreement, which was special and conditJoniil. 


Lanes now read the agreement, which stipulated, 
that if the mill did not answer, he would build 
another. 


Dampier J. said there was a case where there was 
an alternative contract, and it was held it could not be 
declared upon but in the alternative (a). 

Lawes cited Bull. N. P. ISy. Weaver v. Borrows, 


(a) 8 Eatt, 2. 2 JUi, and Eul. 119, u. a. .3T. K. 531, 8 Jiuit, 8. 
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1 Stra. 648. Gordon v. Martin Fitzgihbon, 302. and in¬ 
sisted that as the plaintifT had built a mill, which was 
sufficient, he had a right to declare generally. 

Lord Ellenborovgh C. J. But there must be an 
acceptance of the thing done where the contract is 
special, or you must declare specially. It did not 
clearly appear in this case that the mill did answer; 
and so long as it continued in dubio, you should have 
declared specially, and have averred that the mill 
erected by the plaintifT did answer, so as to have 
taken upon yourself the burthen of proving that fact. 
Bo you contend that you had abandoned the agree¬ 
ment ? I nonsuited |he plaintiff, because there was a 
special agreement that was conditional, and in 

the alternalive. 

Dam PIER .1. If you proceeded on the agreement 
you should have declared specially ; if you do not go 
on the agreement, then you should have proved that 
it had been abandoned, and that there was an ac¬ 
quiescence by jthe defendant in the abandonment; 
otherwise, in case of an agreement to build a house of 
a certain value, it might be built at double the ex- 
pence, and the party be made liable upon it. You 
should shew that the work done was accepted : that is 
necessary, notwithstanding the cases you cite. 

Le Blanc J. You should have shewn the work 
done and accepted, as done under the contract, and 
then possibly the general declaration would suffice. 

Now trial refused. 


VOL, 11. 


V 


321 


1814. 


Davis 

agmiiH 

Nichols. 
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J(>NE.<) against Woollam. 


Debt on almnd 
given to ptain- 
tiir a* treasurer 
of a friendly 
society; plea, 
tliat the rules 
of the society 
had iiot been 
duly confirmed 
at sessions, pur¬ 
suant to 3.1 G.3. 
c. 54 ; held 
upon demurrer, 
that the plea 
a'ns bad. 


JJEBT on bond to the plaintiff, treasurer of a 
friendly society', &c. The condition set out on 
oyer was for the payment of a sum of money to tlic 
plaintiff, or his successor, treasurer of the friendly 
society above named, or the executors or adminis* 
trators of the plaintiff. Plea, that the bond was exe¬ 
cuted by the defendant to the plaintiff as treasnrer of 
the society, and for the use and benefit of the society, 
and for no other cause or consideration whatever; and 
that the rules, orders, and regulations by which the 


society was governed, had not been exhibited, con¬ 
firmed, or filed at the quarter s^^^ons, pursuant to the 
statute 33 G. 3. c. 54. To this.J^a there was a general 
demurrer. 


Barnewall argued that plaintiff, in the character of 
treasurer, had no authority to take the bond, because 
the rules of the society had not been filed, according 
to the provisions of the 33 G. 3. c. 54. s. 2. 

Peb CuBiAif. If the plaintiff does not comply 
with the terms of the statute, he may not be;: 9 ntitled 
to the privileges conferred thereby ; but as tMte is no 
express provision, avoiding securities given to trea¬ 
surers neglecting to register the rules, the bond is 
good at common law, and the plaintiff is entitled to 
the judgment of the Court. 

Judgment for the plaintiff. 


1814. 

against Rok. 

Tbouph tbc ori- SPINA SSE argucd special demurrer in scire 

was fnrdn- foctas on a rccognizauce against buirMn an 

S-XiTOblcln^ action of assumpsit, to which the bail had pleaded 

a. ivpliratioD in tcirr fariat itgsinst bail, to pray judgment of debt and dainagrt. 
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that there was no ea. sa. against the principal; and the 
replication set forth the capias ad sati^adendum, and 
concluded with a prayer of execution for ** the debt and 
damages aforesaidto which replication defendant 
demurred, and assigned as cause that no debt had pre¬ 
viously been mentioned ; but on the contrary, the 
original action being in assumpsit, damages only were 
recovered, and therefore the replication departed from 
the scire facias, and was inconsistent, &c. 


1814. 

Rok 

against 

Roe. 


Bay LEY J. In scire facias the recognizance is a 
debt, and therefore here the replication is well con¬ 
cluded. 


EllenboroughCL'^J. assented. 

’ Judgment for the plaintiff. 


Doe ex dem. Byne against Brewer. 


JgJECTMENT on two demises; the first by A. and 
B., and second by C. Defendant pleaded puis 
darrein continuance at the last assizes,i«a release by A. 
To which there was a general demurrer, and joinder. 
This ctfclK was put down in the common paper; and 
when it was called on, it was mentioned by Bolland, 
for the defendant, that it was to be argued. 


A pica.;»«<* dar¬ 
rein continuance 
of a release, by 
one of the les¬ 
sors of the 
plaintiff, is bad 
on general de¬ 
murrer, and the 
Court would 
not give leave 
to amend (a). 


Dampiek J. The only judge in Court, said he had 
been surprised by finding it put down for argument; 
that as long as the remedy by ejectment was held a 
legal fiction, and not a mere equitable remedy, it 
seemed impossible to maintain the plea, which was in 
effect, that after the lessor had made a lease, and 


(a) SiM^ a release’cannot be pleaded; see 4 JIT. and 5. 301, S. C.; and 
in general, it is said that a plea puie darrein contimuaice cannot be amended 
after the assizes arc over. Sec Bac. Ab. Picas. 2 Yelv. 181. Freem. 252. 
if/if. N. P. 300; but see 2 Snu'M. Rep. 659. 
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1813. 

Doe ex dem. 
Hyne agmmt 
Bhewek. 


1813. 


\7lh 

A contract to 
s.itisfy a debt 
Ijy providintr.» 
c.arsro of wino, 
iiiiist be declar¬ 
ed on sjK'Cially; 
and ail action 
will not lie for 
the old debt. 


parted with his interest tu the lessee, he made a release 
of the lessee’s interest. 

Holland said, that if it was no plea to the whole 
declaration, it might be desirable to amend, by apply¬ 
ing the plea to the interest of that lessor only who 
had made the release; but 

Dampier J. observed that the plea was pleaded 
puis darrein continuance, and that the defendant should 
have applied to amend earlier; and he seemed to think 
that in no form could the pleh be supported, and re¬ 
fused leave to amend. 


Hoppe, Ejcecutor, against ISvmonds. 

i^CARhETT moved to set aside a nonsuit ; the 
action was for a balance due to the testator, and 
for goods sold. It appeared in evidence that a con¬ 
tract was entered into, but whieh could not be effected. 
And he contei^ed, that as the subsequent contract 
was not executed, iherefore there was an accord with¬ 
out satisfaction. The second contract was to satisfy 
the balance, by a new shipment of wine; and as he 
had not performed that engagement, the plaintiff was 
at liberty to resort to, and sue for the original debt. 

Lurii Ellen nonouGii C. J. There was no un¬ 
qualified contract for purchase of the goods; it was 
only conditional, and you must declare specially on 
that; an agreement was made by the testator, in 
French, to be paid, not in money, but in wine; and 
ibe executor must take the contract itt that shftpe. 


Scarlett. ’I’he testator look it only on :i proviso. 
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Dampieb. Yuur argument is, ihat the loss of the 
ship put an end to the special contract; but 1 think 
it was a special contract, both in the testator and 
executor, and plaintiff should have declared specially* 

Rule refused. 


1815. 


Hoppe, Bicck- 
(or, agaitut 
SVMOSDS. 


Richardson against Griffin. 

JpARKE argued in support of a writ of error? 

and objected to the declaration in assumpsit for 
misjoinder. Plaintiffs sued as assignees, and bad 
joined eounts for a debt due to the bankrupt, and for 
a debt due to them as assignees, for money lent and 
advanced by them as assignees ; and he cited Rogers 
V. Cooke. 1 Salk. JO. which he contended was a simi- 
lar case of misjoinders The plaintiffs could not reco¬ 
ver money paid by themselves with money due to the 
bankrupt, still less where they lent money as assignees, 
whieh assignees cannot do. Assignees cannot lend 
money; it was contrary to the 5 Geo. 2. c. 30. and the 
subsequent acts regulating the placing out money by 
ihc assignees. [Per Curiam. That is only a deposit 
for safe custody. You say that the atsignees cannot 
be lenders.] Parke. Nor can they pay. 

Abbott J. You had better conhne yourself to 
lending ; there may be cases in which they may be 
1 iititled to pay : as where goods are distrained, may 
not the assignees pay to redeem the goods ? 

hittledale, contra. There is no misjoinder. Assignees 
are not such perfect representatives of other parties 
as executors; they are owners, and might recover in 
trover, without describing themselves as such; but it 
is not fp with executors: and it is material as to exe¬ 
cutors, in which character they sue, with regard to 
costs. 


1810. 

28<A June. 

In gcnenl, as- 
iugacRS of a. 
bankrupt can¬ 
not lend ; hut 
as they may 
lend under cir 
cum.stancc.<; by 
the .5 Ueo. 2. 
c. 30. s. 32. 
counts may be 
joined for debt, 
due to the 
bankrupt, and 
for money leni 
by till* assignee n 
as such. 
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1816. 

RlCHAltniiOK 

against 

GaiFFi.N. 


Lord Ellenborouoh C. J. It lias been decided 
as to money paid, in the case of an executor, and 
therefore a fortiori in the case of an assignee, he may 
join a count for money paid by him as assignee. 

Littledale contended that assignees might lend. 

Lord Ellenbohouoh C. J. It would be in a 
direct contravention of the object of all the statutes ; 
which is, that a speedy dividend should be made. 

Holroyd j. referred to the case of Evans v. Mann, 
Cowp. 569. where it was held, that assignees may 
maintain an action either as assignees, or in their own 
name, for goods sold after the issuing of the commission. 

Littledale, Suppose an extent issued, and it should 
be advisable to buy in, and assignees; with the consent 
of creditors, advance money to the broker to buy in. 

Abbott J. That is no loan ; if it is so applied, you 
cannot recover it back ; if not so, then you can, by 
money had and received. 

Lord Ellenborough C. J. If an assigpaee lend 
money it cannot be as assignee, it is in contravention 
of his duty. If be had sued in his own name, he 
might have recovered ,* but the question is, whether, 
having sued as assignee, he can recover the money 
lent as an assignee, when in that character he can¬ 
not lend. 

Littledale. It may be rejected as surplusage. 

Lord Ellenborough C. J. It is an allegation 
which must be made out in proof, which cannot be if 
they cannot lend. 
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Bayley J. Is there any case upon account for 
money lent by an assignee, or as an executor ? 

Liflledale. 1 am not aware of any; but there are 
many of goods sold and delivered (a). 

Abbott J. They may be obliged to sell goods, but 
they are not compelled to lend the inoucy. 

Lord Ellenborooom C. J. They must be parti¬ 
cular acts to make executors lend ; but 1 kudw of no 
such instance as to assignees, and it would be very 
improper as to executors. 

Parke, in reply. The statute only takes away re¬ 
sponsibility from the assignees ; they are indemnified. 
The general rule is, that they cannot lend. 

Scarlett read the 5 Geo. 2. c. 30. s. 32. “ in what 
manner, how, and with whom, and where tlie money 
should be paid in and remainand he referred also to 
sect. 34. 

Parke. The general rule is, that they cannot lend ; 
and if this case is an exception, the plaintiff should 
shew it. 

Baylby j. This is after verdict; and it will be 
presumed that every thing was proved in support of 
the verdict. 

Lord Eelenborough C. J. There is some dif¬ 
ficulty in saying, that if the assignee lent the money 
under the direction of the creditors, which direction 
they are enabled to give by the statute, he should not 
be able to recover as assignee. If you admit he can 
lend by the statute, it is difficult to say he cannot lend 


1816. 

RlCHARmON 

agaiHMt 

GRinriN. 


(ff) CaweU V. ff’ailt, 6 Jiatl. 
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1810. in this case; it will be presumed that he lent accord- 
Rtr mnn stiN »ng ‘hc powcT givcn him by the act. 

agaiiut 

Parke, Then be may lend as a private individual 
in his private capacity. 

Lord Ellen borough C.J. The act says as agent. 

Bayley J. If he can lend by the statute, we must 
presume after verdict that he lent according to lh<' 
statute., 

Lord Ellen boroi^gh C. .1. My first impression 
was, that the plaintiff could not recover; for I knew 
no case in which the assignee could lend : but upon 
looking to the words of the sedttion of the statute, I am 
not certain that an assignee may not legally, with the 
consent of the creditor, lend ; and I must be satisfied 
that he cannot lend even for a moment, to say here, af¬ 
ter the verdict, that he eannot recover: and the words 
of the section being so large, I cannot say that there¬ 
fore he may lend; a^d even if it be an extremely im¬ 
probable case, 1 cannot say that there is error in this 
verdict. 

Bay LEY d. 1 admit that an assignee cannot join 
debts due to himself and to him as the .assignee; it 
was so decided in Hancock v. Haiftcood, S T. R- 4;?3» 
but under the statute he may lend, and therefore there 
is no error in the verdict. 

Abbott J. I am of the same opinion; an assignee 
may often be obliged to pay money ; there is no mis¬ 
joinder. 

Holroyd j. There is no misjoinder; Itere the 
plaintiff sues throughout as assignee, and we cannul 
suppose he sues in any other clnaracter. 

Judgment ailiriued. 
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Amory against Broderick. 

^OVENANT upon a deed made between thedefend- 
ant, Broderick, one RaaiUnt, and the plaintifF» 
whereby, after reciting that Joshua Rowe, by bond of 
the 5th December 1814, became bound to the defendant 
Broderick in 8000/. conditioned for payment of 4000/. 
and that the bond had become forfeited by nonpay¬ 
ment ; and that Rawlins had contracted with Brode¬ 
rick the defendant for the purchase of the ‘bond, and 
the principal and interest due thereon, for 1700/. and 
that Rawlins was indebted to Amory, the plaintiff, 
in 1700/. for money advanced and paid, and that Raw- 
/lashad agreed to assigp the bond absolutely to Amory; 
it was witnessed, that: in pursuance of the agreement, 
and for the considerations therein mentioned, he Bro¬ 
derick, at the request and by the direction and appoint¬ 
ment of Rawlins, assigned to Amory the bond, and all 
monies due or to become due thereon; covenant by 
Broderick, that he would not .accept, take, or receive 
any of the principal monies and interest thereby in¬ 
tended to be bargained and sold, or make void the in¬ 
denture, or any power or authority thereby given, or 
in pursuance thereof to be given ; and that he would 
from time to time, at the request of the plaintiff, avow, 
ratify, and confirm all such actions, 8cc. as the plain¬ 
tiff should lawfully make, take, bring, &c. in respect 
of the said premises, without being nonsuited, or 
otherwise releasing the same, except with the special 
consent of the plaintiff. The plaintiff averred, that 
after the making of the indenture, he, on the 12th of 
May, 1821, commenced an action in the name of Bro¬ 
derick against Rowe, upon the bond, to recover the 
principal and interest; yet, that the defendant not re¬ 
garding his covenant, did not nor would, (although he 
was requested by the plaintiff so to do) avow, justify. 
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nnd maintain, ratify or confirm, the said action so 
commenced; but on the contraiy thereof, after the 
making of the said indenture, to wit, on the 6th day 
of March 1821, Scc. at, 8cc. the defendant did execute 
to Rotee a general release of all actions, bills, bonds, 
&c. By reason whereof the plaintiff was hindered 
from recovering the principal money and interest, 
made payable by the bond, and in proceeding in the 
action so commenced by him, and had also been de¬ 
prived of the means of recovering the costs incurred by 
the action, and had sustained costs in endeavouring by 
rule of Court to set aside the release. Demurrer to 
this breach of the declaration, and the causes assign¬ 
ed, were, first, that there was no venue to the allega¬ 
tion of request in the declarati|p 7 ; and secondly, that 
by that breach the plaintiff sou^t to recover damages 
which he was not entitled by law to recover. 

Gaselee contended, that a request of the defendant 
to confirm the action was necessary, and lAnoe v. 
Kirby (a), Peeke v. Mit^^lde(jb). Banks v. Thxeaites{c), 
and Back v. Owen (d), are authorities to shew that 
a special allegation of request is necessary; and if it 
be a substantive allegation, it ought to have a venue. 
[Bayley J. The substantive breach begins by the 
words ** but on the contrary thereof.” In Harris v. 
Mantle (e), the breach assigned w’as, that the defend¬ 
ant bad not used the premises in a good and husband¬ 
like manner, but on the contrary thereof, had com¬ 
mitted waste. The defendant pleaded that he had 
not committed any waste, but used the premises in a 
good and husband-like manner; and it was held that 
the plaintiff was not at liberty to shew that the de¬ 
fendant had not managed the farm in a husband-likc 


(a) Sir Wiw. Jimet, &G. 
(c) 3 Lem, 73. 

(e) 3T.R.307. 


(G) lbid.Sf>. 

(lO 5T.R.40!> 
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manner.] The pka there was, that he had not com- 182 &. 

mitted waste, and upon that issue he could only amw 

prove waste. [Bayley J. The plea applied to both fiKMHWa. 

parts of the breach ; and then the question -was, what 

was the substantial part of the breach.] Secondly, 

the breach is bad, because the costs of the action, and 

the application to set aside die release, are grounds of 

special damage, and non constat that he would have 

obtained those costs in the action; and Sutton v. John- 

son if) is an authority to shew that that would be 

good ground of error, or in arrest of judgment. 

Chitty, contrUf was stopped by the Court. 

Abdutt C. J. I am of opinion that the first cause 
of demurrer assignedifll not sufficient. A party is 
only bound to allege the request, where the object of 
that request is to oblige another person to do some> 
thing. Here the defendant, by executing the release 
to R. has disabled himself from supporting any action 
whatever, and that is the substantial part of the 
breach ; and a request is who]^ unnecessary. As to 
the second cause of demurrer, it is sufficient to say, 
that it is no good ground of demurrer to the whole 
breach, that the consequential damages are not reco¬ 
verable. The plaintiff is entitled to recover some da¬ 
mage, and that is sufficient to support the breach. 

Bayley J. The cause of Duffield v. Scott (g), is an 
authority to shew that the last ground of demurrer 
cannot be supported. So, too, in covenant; if some 
of the breaches are good and the others not, it is no 
ground of demurrer to the whole declaration, but the 
pjaintiff shall have judgment for the breaches well 
assigned (g). As to the other point, it is clear that the 
allegation of the request was unnecessary in this case, 
inasmuch as the defendant had, by executing the re- 


(/} 1 T. R. 493.510. 


iff) 3 T. R. 374. 
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lease, wholly disabled himself from bringing any action 
on the bond. 

Holroyu J. Where a party covenants not to do a 
thing, a breach is well assigned by shewing that he has 
done it. The effect of the breach assigned in this 
case is, that the defendant has dune a particular act, 
whereby he has w'holly disabled himself from avowing, 
&c. The allegation of request, therefore, was wholly 
unnecessary. On the other question, the formal words 
of demurrer shew that the objection cannot be sus¬ 
tained : the words- are, that the said breach and the 
matters therein contained, ate not sufficient in law. 
Now the objection is, not that the tchoh breach is insuf¬ 
ficient, but that a part of it is bad. If, however, there 
be any breach of covenant amigned, in respect of 
which the plaintiff is entitled to recover, a further al¬ 
legation that he has thereby sustained special damage, 
which by law he is not entitled to recover, will not 
prevent him from maintaining his action. If this ob¬ 
jection be a ground of demurrer in itself, it should, at 
all events, have been**confined to that part of tin- 
breach only. 

Best J. concurred. 

Judgment for plaintilf. 


Dahry against Lord Rodney. 

JpU LliER shewed cause against a rule of Iiall(tu~ 
tine, to set aside a judgment for irregularity. The 
plaintiff delivered a declaration, and the defendant 
pleaded thereto. In the next Term, the plaintiff ob¬ 
tained an order to amend his declaration, with libert" 
for defendant to plead de novo, but no fresh rule to 
plead had been given; and the question was, whether 
such rule was necessary. 
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BallaniinCy in support of his rule, cited Salk. 517, B- 
8 T. li. 78. BABRr 

agauut 

Lord Rodney. 

Abbott J. then told Puller that the case was ex¬ 
pressly against him, and the Master’s opinion went 
along with it; and he read a minute from the Master’s 
book, from which it appeared, that where the declara¬ 
tion is amended in the same Term in which the rule 
to plead has been given, no new rule is necessary ; but 
where the declaration is amended in a subsequent 
Term, then there must be a new rule to plead in that 
Term; and therefore 

Rule absolute. 


Highmore against Primrose. 


I8i(i. 

26M June, 


fjnOPPING moved to set aside a verdict for the Where bill dc- 
plaintifF. The action was on a bill of exchanger «^‘*to1uc re¬ 
brought at the suit of the plain^fp, as indorsee. The 
declaration stated, that the bill Was drawn on the 5th produced was 
of.hate, on the defendant, at two months, “ for value ceived gen7nl- 
received by Richard Riley,” who was the drawer. The 
bill, when produced, appeared to be for value received 
generally. At the trial, it was contended that this was 
a variance; and as it was founded on a contract, the 
contract must be properly set out. But the objec¬ 
tion was there overruled. 


Lord Ellen borough C. J. I thought the decla¬ 
ration had been value received generally, but it is value 
received by a particular person. 

Rule Nisi, and afterwards absolute. 


Hilt SCO Grirtit V. Tht Casta, 3 W. and S. 351. Chilti/ on IRlb, 
fith od. 356. 
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TIarmbr against Rows. 

rpifis was on action of debion a bond, and the de¬ 
fendant pleaded mu est factum. On the trial tbe 
defendant set up the defence, that the bond was given to 
compound a felony. But Loan EcLENaoKovaii C.J. 
would not then hear any evidence in support of such 
defence, under the plea of non est factum, and a ver¬ 
dict was given for the plaintitF. 


Peake, on behalf of the defendant, now moved to 
set aside the verdict, stating that he made the motion 
at the request of a considerable pleader under the bar, 
who was of opinion that such evidence might be given 
in evidence under the plea. 

Lord Ellenborougu C.J. In the case of a bond 
given to the sheriff, such evidence is admissible, be¬ 
cause tbe sheriff can only take a bond in a particular 
way prescribed by tbe statute; and if it does not pur¬ 
sue the rules of tbe statute, it is absolutely void. In 
what case can a specml plea be necessary, if it is not 
so in this ? 


Bayley J. It is well known, that the condition of 
a bond cannot be read under the plea of non est factum. 
The decision in Colton v. Goodridge, 2 D>a. Rep. 1108, 
is somewhat in point; for it was there held, that under 
the plea of non est factum, tbe defendant could not give 
in evidence that the condition was given in restraint 
of matrimony. 

Peake then suggested, that the plaintifi' had met 
with no surprise, for he had bad notice that it would 
be given in evidence. 

But The Court said, that it made no difference 
whether he received intimation of it or not; and re¬ 
fuse the rule. 
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Hutchins against Gilbie. 

rpHE declaration stated that the defendant was at¬ 
tached to answer James Toll Hutchins, &c. and 
thereupon the said James, by his attorney, &c. The 
name Toll was omitted throughout the declaration. 
The defendant demurred specially, that it appeared 
that the plaintiiTs Christian name was James Toll, and 
that he was called “ James’’ only; and that it appear¬ 
ed that he was called by a different Christian name 
than that mentioned in the commencement of the de¬ 
claration, and that it was not alleged that the pro¬ 
mises were made to James Toll; and that they were 
stated to be made to the said James, though no such 
Christian name was previously mentioned; and now 

CampbeU moved for judgment in the common paper. 


Bayley J. It does not appear but that Toll is a 
part of the surname. 


Judgment Nisi. 


Shadboi/t against Berthoud. 

E. LAfVES obtained a rule nisi, for signingjudg- 
* meat as for want of a 'plea, and why the 
defendant, or his attorney, should not pay the costs 
of the application, and in the mean time proceed¬ 
ings be stayed. The plea to an action on a bill of 
exchange, with usual money counts, was, that the 
plaintiff was indebted to the defendant in more than 
the amount of the damages declared for, namely, 60/. 
by recognizance in the Court of Exchequer; ** as by 
the said recognizance remaining in the said Court 
(without saying remaining * of record,’) more fully ap- 
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pears, and this he is ready to verify by the said record. 

§H^BOLT , Wherefore, &c.” It was urged that this was a trick- 
, plea, and calculated to throw a difficulty on the 

plaintiff, in determining whether he should take issue 
on the rectml, conclude to the country, or demur. The 
cases of Thomas v. f~andermoolen (a), and Barclay v. 
Godslake{h\ were cited. 

Espinasse shewed cause, and argued that plaintiff 
might readily reply to this plea, by saying that he was 
nut indebted. No difficulty was thrown upon the 
plaintiff’s attorney, rendering it necessary to take the 
advice of counsel, so as to bring the. case within the 
authorities cited. There was no attempt to entan¬ 
gle him in the^icety of special pleading. He cited 
Glyn V. Thorpe (c)." 

Per Curiam. The case of Barclay v. Godslake de¬ 
cides, that where the sham plea is of such a descrip¬ 
tion as to make it necessary for the plaintilTs attor¬ 
ney to consult counsel, the Court will allow him to 
sign judgment. We think this is a case in which the 
attorney would feel it necessary to take further advice 
before he^replied. These pleas are pleaded merely for 
the sake of delay, and the delay occasioned by them 
sometimes makes a great difference to ilie plaintiff in 
point of expence, and they ought not to be en¬ 
couraged. 

Rule absolute. 

(a) 2 B. nod A. 197. (i) IM. 199. 

(c) 1 B. and A. 153. 
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Davey and others against PkBNDERGRASs. 


A|«nda^- J^ECLA RATION in debt on a surety bond, exe- 
cuted by the defendants, conditioned for the |^- 
cipal obligor, rannot^ pleaded at law as a defence for the surety. 
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inent within one month after detnahd of such ba¬ 
lance, not exceeding the sum of 500/. as upon the 
settlement of accounts between the plaintiffs and 
Samuel Prendfrgrati, and James Peter PreHdergrass^ 
should appem to be*doe from %e latter to the former, 
for coals to be delivered by them to^the said iS. and J. 
P. Prendergrass. Breach, nonpayment of the said 
sum after demand. The defendants craved of the 
bond, and pleaded first, non estfactum; and second, a 
special plea in bar that the plaintiffs had,' by parol 
agreement, without the .privity of the d^endants, 
given time to the principal debtors to. pay by instal¬ 
ments, and had taken a warrant of attorney to pay by 
monthly instalments of lOOl. each, a balance of 
1099 /. 9 s. found to be due from the latter to the for¬ 
mer, upon an adjustment of account^or goods sold 
and delivered, with a power of issuing execution in 
case of default of payment of any one instalment 
when due. To this last plea there was a demurrer, and 
joinder in demunrer.. . 


isA. 

am! then, 
agtmet 
PltEM>XR> 

0%4S8. 


TV. H. Maule,. for the plaintiffs. The questimi in 
this case is, whether giving time to the principal is a 
defence at law to an action on a bond against the 
surety. There are a great variety of cases on bills of ex¬ 
change and bail bonds, which do not apply; and no case 
can be found in which ..such a defence has been plead¬ 
ed to a bond. In Donnelly y. Dunn.fa) it was held,- 
that bail cannot plead the bankruptcy and certificate 
of their principal to an action of debt upon a recogni¬ 
zance of bail; and in Bvdtell v. Jarrold, which was 
a similar action of debt, the defence pleaded was time 
given to the principal, to which there was a demurrer; 
and in the j[lourt of Exchequer judgment was given 
for the plaintiff, on the ground that this could only be 


(a) 2 B. and P. 45. 
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taken advanta|^ <^y an application to the equitable 
jurisdiction of the Court: and this judgment was suc¬ 
cessively affirmed, both in the Exchequer Chamber 
and in the House of Lords. In giving relief on bail 
bonds, the Courts proceed'on the equitable jurisdiction 
given them by statute 4 and 5 Anne, c. 15', s. 20; but 
that is not done by plea, but by summary application 
to the Court. Suppose an action of debt on bond, 
brought for the benefit of an assignee, in the name of 
t^e obligee, and a plea of a release by the obligee, the 
Court perhaps might, on a proper case being laid be¬ 
fore them, order the plea to be taken off the file; but 
they would not allow the facts, if replied to, to be a suf¬ 
ficient answer to the plea. The cases of bills of ex¬ 
change depend entirely on the law merchant, and arc 
quite distigui^ihable. Binke's case, mentioned in 
English v. Daletf (e), was a case in equity. The prac¬ 
tice of granting injunctions in courts of equity in 
these cases, is also an authority to shew that this is not 
a good defence at law; and no such plea as the present 
can be found in any of the books of entries. 


Chitty, contra, contended, that the principle upon 
which courts of equity proceed^ applies equally 
to a court of law. It is to be found laid down in 
English V. Daley (c), and it is this; that where the 
agreement with the principal alters the situation of 
the security, by postponing the time of payment, the 
surety is released from his liability. Samuel v. How- 
art (d), Law V. East India Company (e), and a vafiety 
of other authorities are also to the same point. It 
must be admitted, that die cases in courts of common 
law are questions arising for the most part on bail 
bonds, as Eex v. SheriJIs of Surrey {f), Whomas v. 
Young (g), Bowfield v. To^ver {h), Croft v. Johnson (i). 

(c) 2 B. and P. S2. 

{«) 4 res. 824. 

(g) East, 617. 

(i) 5 Tauta. 319. 


{d) "i Meriv. 272. 
(/) t Tautit. 159. 
(A) 4 Taunt. 456. 
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In Moore v. Bowmaker {k), Gibbs'^C^ J. says, " the 
principle was first adopted in the Court of Chancery, 
that if a creditor gives time for payment to his princi¬ 
pal debtor, without giving ^notice to the surety*, the 
latter remains no longer liable to the debt.** And 
then he adds, ** the courts of law in late days have 
acted on the same principle in cases of bail.’* So that, 
it should seem, that learned Judge treats it as a 
principle which could be extended properly to courts 
of law. Now that principle ought to be extended t?) 
this case ; for otherwise the obligor and obligee might 
combine together to defraud the surety. In Orme v. 
Young (1), this point came before Ginns C. J. but was 
not decided. He also cited Beadle's case (m), and 
Greeningham v. Ewer(n). 


1821. 

Datey 
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Abbott C. J. From the nature of the security it 
cannot be said that the sureties sustained any preju¬ 
dice by what has taken place ; for if the first 100/. was 
not paid immediate execution might have issued, and 
it could not have been set aside. The ground however 
of my opinion in this case is, that general rule of 
the common law^hich requires that the obligation 
created by an instrument under seal shall be discharged 
by force of an instrument of equal validity. The ope¬ 
ration of that rule is indeed sometimes such as to make 
it imperative upon a court of equity to interpose, and 
grant relief; but it by no means follows that the rule 
of law is to be broken down, because a court, having 
jurisdiction of another kind, will interpose where there 
is a particular case in which ||ie rule of law may be 
found to operate harshly. There is great objection to 
a court of Jaw taking upon itself to act as a court of 
equity, because they have not the means of doing that 
full and ample justice which the particular case may 

'%k) 6 rauat. 382. (0 UoU, N. P. c. M. 

(«i) 3Z.W/1. ' {n) Cfo. Eliz.SW. 

. /. 2 
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require. U^e ought not therefore to interpose lit a 
matter which seems peculiarly to belong to the juris¬ 
diction of a court of etjuity. If a parol agreement is 
entered into to give time to the parties, supposing it 
not the case of a surety, but simply the case of a com¬ 
mon bond, conditioned for payment of money at a 
certain day, it will not prevent the party from pro¬ 
ceeding at law immediately, whatever the considera¬ 
tion for the delay may be. And if that be so, how 
^an the giving of time to a third person by such 
an agreement prevent the obligee of the bond from 
proceeding at law against the surety ? There may 
indeed be such a consideration for the agreement, 
as may induce a court of equity to direct that the 
party shall not proceed to enforce his remedy at law. 
But a parol agreement of this nature can never operate 
to controul the obligation of this bond in a court of 
law. The decisions which have taken place in the 
courts of equity in cases of this nature have always, 
as I understand them, proceeded on the notion, that 
at law the thing prayed for could not.be done. Bills 
of exchange stand upon a very different footing; 
there the law merchant operates, and the courts of law 
decide upon them with reference to that law. Guaran¬ 
tees for the payment of debts are not in general in¬ 
struments under seal; and there is no strict technical 
rule, which as to them prevents a court of law from 
looking to the real justice of the case. The cases of 
bail and replevin bonds are provided for by acts of 
.{larlianient, giving to the Court .an authority over 
them. But in both these cases, the jurisdiction is 
exercised always upon special application, founded 
upon affidavits, and not upon plea. A rec^gniaance 
of bail stands upon a different ground from bail bonds, 
as to the jurisdiction of the Court. There the juris¬ 
diction is not founded upon statute, but upon a g^eral 
authority in the Court, to scenthat an improper use is 
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not made of its own records. TliSfcforc in that case, 1821. 

. as wall as in the case of bail to the action, and of bail 
to the sheriff, if the Court sees that an improper use is 
attempted to be made of the security which the party Fbehssr- 
has given, it immediately interferes. And that also is oraba. 
always done upon special application to the Court, 
upon affidavits setting forth all the circumstances of 
the case. In the case of Bultell v. JarroHy in the 
House of Lords, which has been referred to, in which 
an attempt was made to put the matter on the recoi!^, 
by way of plea, it was held that it was no bar to the 
action; so in this case, which appears to be the first 
of the kind brought before this Court, although similar 
cases must have occurred very frequently, I am of 
opinion that we, deciding on legal principles, are bound 
to say that this plea is no answer to the plaintiff’s 
action. There ipust, therefore, be judgment for the 
plaintiff. 

Holroyd J. The pica in this case is not, 1 think, 
good in law. The circumstances here stated neither 
amount to a performance of the condition, nor to a 
legal excuse for non-performance of it. The bond 
which has been executed by these two sureties is con¬ 
ditioned for the payment of any balance not exceed¬ 
ing 500/., that may be due fur goods sold upon credit 
to two other persons, within one calendar month after 
demand made. The effect of the plea is, that an un¬ 
reasonable time was given to the original debtors, and 
that a warrant of attorney was taken for that purpose, 
having been given in pursuance of a parol agreement. 

Such an agreement, and the taking of the warrant of 
attorney, in my opinion, does not constitute in law a 
payment of the original debt, nor an annihilation of it. 

The mere giving time by parol without consideration, is 
not even binding on the party himself. In this case 
there seems to have been some consideration for the 
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time given; naniftly,*the giving the warrant of attorney, 
which would give the plaintiff a debt of higher nuture, a 
by allowing a judgment to be entered up in case of 
non-pa)'ment of the first instalment. That cqi^ainl}' 
was a good consideration for the forbearance; but the 
merely giving an engagiement that a man shall not sue 
for a limited time, is not a release in law' of the original 
debt. An agreement that a man shall not sue at all, 
tvith a good consideration for it, amounts to a release, 
and would be an annihilation of the original debt; 
but an agreement to give a limited lime to pay the 
debt, as in this case, does not destroy the original 
debt, nor the liability to the payment of it. The 
original debt then remains; and by the condition of 
this bond, the obligors are bound to pay w'ithin a 
month after demand made of them. There is mi per¬ 
formance of the condition of the bond, nor any re¬ 
lease of the original debt. None of the circumstances 
mentioned in^the plea amount to a performance of the 
condition ; if they could, the condition would then be 
considered as performed, and the defence would be 
gO(^ in law'. But that is not so j^the whole defence 
set np arises upon a parol agreement. Now, suppose 
to that parol agreement the obligors htfd been parties, 
'and the obligees had stipulated that they would not 
sue on the bond; still, unless that agreement was of 
as binding effect as the bond itself, it would avail 
nothing; for a mere parol agreement cannot be 
pleaded in bar, unless by operation of law it amounts 
to the performance of that which is the subject mat¬ 
ter stipulated for by the condition. Neither of these 
cases exist from the circumstances which have been 
pleaded in this casej and therefore 1 think „this plea 
does not amount to a defence in law. All the cases, 
or nearly so, upon this subject, except cases on bail 
bonds, in which this Cotdrt entertains a sort of equit¬ 
able jurisdiction, have been casfs decided in courts of 
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equity ; aad 1 think that the ^i^||irinciple upon 
^hicl^pourts of equity give relief is, that the circum¬ 
stances under which they give relief do not afford a 
good ^efence in point of law. I think this plea 
is bad.* 

Best J. was of the same o|linion. 

Judgment for plaintiff (a). 

(a) The Court of Chancery afterwards refused relief 


Orton against Butler. 

rpHE first and second counts of the declaration 
stated that the defendant falsely and fraudulently 
affirmed to plaintiff, that the defendant had given 
more for a commodity he had purchased for the plain¬ 
tiff than he really had given, and thereby fraudulently 
obtained from plaintiff the larger sum. The third 
count was as follows : " And whereas also the said 
defendant afterwards, to wit*on, &c. aforesaid, at, &c. 
aforesaid, had and received for the use of thei^aid 
plaintiff a certain sum of money, to wit, the sutn of 
ten shillings, to be paid by the said defendant to the 
said plaintiff upon request; yet the said defendant, 
not regarding his duty in this behalf, but contriving 
and fraudulently intending to hurt, injure, an^ pre¬ 
judice the said plaintiff in this respect, hath not, al¬ 
though often requested, paid to the said plaintiff the 
said last-mentioned sum of money, or any part thereof, 
but hath wholly neglected and omitted so to do; and 
on the contrary thereof, afterwards, to wit, on, &c. at, 
&c. converted and disposed thereof to his own use.” 
To the first and second counts the defendant pleaded 
not guilty ; and to the third^count there was a general 
demurrer and joinder thereon. 


1821. 

Davet 
and atken 
agabut 

Pabn^R- 

ORASS. 


1822. 
id May, 

A count,stating 
“ that defend¬ 
ant had and rc- 
ceired for plain¬ 
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Alderson in of the demurrer. In this case 

there is a misjoinder. The first and second coi^||^ arc 
framed in tortf and the third in assumpsit; conse* 
quentlj they cannot be joined, and judgment ^ust be 
given for the defendaqt. Though the third ^unt is 
colourably framed in tort, it is in^ubstance and effect 
a count in assumpsit, for money had and received, 
which cannot be joined with the other counts. In the 
case of Judin v. Samuel (a), the Court said there 
might be a judgment for the plaintiff if there was 
any one good count, inasmuch as the demurrer went 
to the whole declaration; but it seems to be admitted, 
that if there had been a demurrer to the objectionable 
counts, the defendant would have been entitled to 
judgment. In this case the demurrer is to the objec¬ 
tionable count, and therefore in this respect there is a 
difference between the two cases. The same doctrine 
was held when the above case came before the Court 
of Error. The count in this case begins in assump¬ 
sit, and ends by saying, that instead of pa^’ing the 
money which the defendant had received for the use 
of the plaintiff, he converted the same to his own use. 
Th^roper remedy for such an injury as the detention 
of money, is properly assumpsit. If thif .lnnovation in 
the forms of pleading were permitted, the defendant 
would be deprived of many advantages, of which he 
would be entitled to avail himself, if the count was 
properly framed in assumpsit. For instance, suppose 
the defendant has a set-off, how is he to set-off in an 
action framed in tort, a debt due to him from the plain¬ 
tiff? He cannot; because the statute 2 Geo. 2. c.22. 
s. IS. and 8 Geo. 2. c. 24. s. 6. speak of mutual debts. 
Again, suppose the action is brought within the juris¬ 
diction of a Court of Requests. in London, and the 
plaintiff recovers less than forty shillings; how is the 


(>) lNewRep.4i, 
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defendant to recover his costs undi^ tlie stat. 3 Jae. I . 
|C. 16^. 4. if the plaintiff is permitted to sae in tort for 
a cause of action in assumpsit ? If this ingenious de« 
vice t^e permitted, the plaintiff might evade the statute 
altog^er. But the hardship would not stop here: 
suppose a liability ip contract against three, and the 
plaintiff declares in tort against two only ; the defend* 
ants would be deprived of the benefit of a plea in abate¬ 
ment (Jb ); and the plaintiff would thus be enabled to 
make that a separate, which is a joint liability. Ail 
the common money counts in assumpsit may, by this 
inroad upon the established forms of action, be con¬ 
verted into actions on the case. No instance of this 
kind is to be found in any of the books of entries; and 
such innovations are to be discountenanced. 

Tindal, contra. The count demurred to is in sub¬ 
stance a count in trover, and may be joined with other 
count#: it alleges a delivery of money to the defend¬ 
ant, and a misfeazance. In a count in trover, it is 
sufficient to allege the conversion, without the finding : 
it is sufficient, to constitute a good count in trover, to 
state a bailment or delivery, and then allege that the 
defendant wrongfully converted. However, if^t be 
objected that||$he money alleged in this count to have 
been converted, is not slated to be monies numbered 
in a formal manner, the defendant should have taken 
advantage of it on special demurrer, and plaintiff then 
might have amended on payment of costs. The plain¬ 
tiff should not have demurred to this count only, but 
to the whole declaration, in order to avail himself of 
the misjoinder (c). The demurrer is bad; for being 
directed to this count only, supposing it as a count in 
assumpsit, defendant having pleaded the general issue 
to the other counts, is not at liberty to object to this 
particular count; for in all cases of demurrer for mis- 


(6) See ante, page 1. 


f'- 

(c) Sanweb v. Judin, 6 Beat, 333. 
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joinder of county the demurrer must go to the whole 
declaration. Kingdom v. NotUe (d). This coujqyu at 
all events, is only demurrable for informality and un* 
certainty, in not stating a conversion of monies num¬ 
bered. At all events, this count would be gooll if it 
described it to be for ten sbiI]ingS| monies numbered. 
[Abbott C.J. I am not prepared to assent to that. 
Trover would lie for ten pieces of coin called shillings, 
I have no doubt; but in the way you put it, I have 
great doubt ;T-and then you could nut recover, unless 
the specific pieces arc described in the declaration.] 
On account of its uncertainty, this objection can 
only be the subject of.a special demurrer. [Abbott 
C.J. It goes higher than want of certainty : you do not 
mention any thing which can be the subject of an 
action of trover^ The substantial question is, w'hetbcr 
this is to be i;u>nsidered as a count in trover; if so, it 
may well be joined with the other counts hi case. 

Anderson, in reply, was stopt by the Court. 

Abbott C.J. The law has provided certain spe¬ 
cific f|||pms of action, suited to the recovery of damages, 
for certain particular injuries. We hi^e a stuuller 
variety of forms in our law than is to be found in the 
civil law: we have not many, but it is of importance 
that those we have should be preserved, and that par¬ 
ties should not be permitted, by their own invention, 
to convert that which from the earliest times has been 
considered as peculiarly the subject of assumpsit or 
debt, into an action of tort. We are to look with 
jealousy at any innovation of that kind, so that no¬ 
thing like a precedent shall be established, tending to 
destroy those sound distinctions which have been es¬ 
tablished by the wisdom of om ancestors. What is the 
form of this count ? {stating it.) This is said to be a 

(iT) 1 H. snd S. 354- 

* 
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count in trover: now I thiuk the Ubti 9 D of trover can 
only he maintained for some specific property, and in 
that respect it does not differ from the action of detinue, 
I used the word property, in order that I may not be 
supposed to confine it to goods and chattels, properly 
so called ; because graver will lie for a bank note or 
promissory note. It is true also that it will lie for so 
many pieces of silver, although they are in the shape 
of coin; but then they are to be described as specific 
articles. In the cases in which trover lies, the defend¬ 
ant does not redeem himself from liability, by tendering 
some other article of equal value. The action in such 
case proceeds upon the foundation of the plaintiff being 
entitled to the same identical article. Does this count 
allege that any specific article, or any specific property, 
was converted ? It speaks of a sum of money merely, 
which is an abstract idea. The money may be com¬ 
posed 6f two crown pieces, four half-crowns, ten shil¬ 
lings, or twenty sixpences. I am of opinion, there¬ 
fore, that there is not merel}' a want of certainty in the 
count, but that the thing described is not that for 
which trover will lie. ll is merely described as a sum 
of mone}', which does not conve}' the idea of anj| spe¬ 
cific article property; and on that ground I think the 
count is demurrable. 


18 S 8 . 

Obxon 

BaTMB. 


Bayley J. We are to resist every innovation upon 
the ancient forms of action, unless we can clearly see 
our way through all the consequences which may result 
from the innovation. At common law, there were cer¬ 
tain formed writs in the register, such as actions in 
detinue, assu77ipsit, debt, covenant, &c. The statute of 
tVestm. 2, 13 Edw. I. c. 24. gave the action on the 
case; and the object of that statute was to give a 
remedy in those instances in which there was no formed 
writ in the register. In fade’s case (c), the question 
• (c) 4 Rep. 92. 



PLEADING. 


18SS. was discussed, whether for the bargain and sale <d‘ 
wheat and rje growing on the land, the pro|>er a.eUon^ 
iunsM amimpsit, or case; and it was held, that auumpait 

was the proper form of action. From that time^ down 
to the present, the remedy for money had and received 
has been either debt or assumpsit, and no third de3cri|i> 
tion of action has been brought. Why, then, is the 
plaintiff to be at liberty, at this distance of time, to 
call in aid that statute to which I have refenred, and 
form a third description of action for a cause for which 
there had been two forms' previously established ? 
What would be the consequence of such an innova¬ 
tion ?—why, that in very many instances the provi¬ 
sions which have been made from time to time by 
different acts of parliament (considering the action of 
debt and assumpsit as the proper remedies for money 
had and received), would, by that means, be evaded. 
One or two instances have been put in argument on 
behalf of the defendant, shewing the mischief that 
might result from a departure from the usual form of 
action in such cases. The observations resulting from 
the statute S Jac. 1. c. 15. s. 4. and similar statutes, 
enabliog persons to recover small debts within local 
jurisdictions, and giving the defendant costs, in case 
the plaintiff does not recover damages to a certain 
amount, are exceedingly strung, and, 1 think, unan¬ 
swerable. I am of opinion, therefore, that the plain¬ 
tiff is not at liberty, at this distance of time, to resort 
to a new description of action, contrary to the long 
settled usage in such cases. 

Holboyd J. This count, in point of form, is not 
like a count in trover. It is argued, however, that it 
is so in effect; namely, by stating that it was money 
had and received by the defendant to the use of the 
plaintiff, to be paid to him on request, and that in the 
latter part it charges a conversion. Now there is no 
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|>art of thin count which alleges the money to be the ISfifl. 

iprop^ty of the plaintiff, or that it^was ever hi hu oiinw 

possession j and it is held in Com. Dig. tit. Action on 
thcCgse upon Trover, G. 1. that the declaration must 
shew that tiiere is a property and possession in the 
Uiitig in the plaintid*. All that is stated here is, that 
the defendant received from some other person a sum 
of money to be paid to the plaintiff. That does not 
take away the right of the property in the defendant, 
unless the declaration shews that the plaintiff has as¬ 
sented to the defendant’s receiving it. There is nothing 
here to shew any assent on the part of the plaintiff, 
that it should become his money at the time of the 
alleged conversion. The declaration must shew that 
the property belonged to the plaintiff at the time the 
action commenced. Besides this, 1 take it there never 
was an instance of an action in this form maintained; 
the regular form of action in the register being debt 
and assumpsit. In Slade's case, the question was de¬ 
termined, mainly on the ground of ancient precedents 
in the Register and elsewhere. The Court consider 
them as having great weight in their determination; 
and for the same reason 1 am clearly of opinion that 
this count caunot be sustained. 

Bust J. I am of the same opinion. This is a de¬ 
parture from all precedents; and even if 1 were satis¬ 
fied that it might nut be attended with inconvenience, 
still 1 think we ought not to permit any innovation 
upon the ancient forms of proceeding, which are to be 
considered as part of the settled law of the land. As 
well might we alter the doctrine of descents as to free¬ 
hold property, as alter the long established forms pre¬ 
scribed for the recovery of debts. We -are not at 
liberty to do so. There isia broad distinction between 
causes <if action arising..ex coutraetu and ex delicto. 

This is one arising ex coatractu; there is no wrong 
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staled, but merely a breach of contract; and the plain* 
tiff is not at libdfty to convert a mere matter of con-, 
tract into a for/. The consequences of a departure 
from the ancient forms have been well pointed out in 
argument. In addition to those may be mentioned, 
that by altering the remedy, the defendant would be 
deprived of his plea of tender, and also of the ad¬ 
vantage of paying money into Court. But if no such 
consequences were to follow, I think we ought to ad¬ 
here to those ancient forms which have been perfected 
by the wisdom of ages, and confirmed in their utility 
by the experience of many centuries. 

Judgment for the defendant, on 
demurrer (y). 

(/) rwe Oixon v, CUfton, 2 WUt, 319; and CmKtt v. Radingt, 
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Sandford against Porter, and same against 

Clarke. 


1820. 
\2th Feb. 


% 

rpHESE were actions of debt, founded on the statute 
2 Sa S KdTe>.G. c. IS. for not setting out tithes. 
The defendants severally pleaded nil dehet; and at the 
lust summer assizes for the county of Ensex, the jury 
found for the plaintiff in the first-mentioned case a 
verdict for 70/., being the single value of the tithes 
not set out; and in the second case a verdict for 40/., 
being of the like denomination. 

Holland now moved for a rule to shew cause why 
the postea in c;ich case should not be amended, by 
irutering the verdict for treble the value found by the 
jury, pursuant to the statute on which the actions 
were founded ; and he referred to Jialdwin v. Gillett (a), 
as an authority in support of the motion; but 


Wlicfe the jury, 
in an acdon of 
debt, on 2 & 3 
Ed. C. c. 13. 
which pves 
treble value for 
not setting out 
titties, found 
damages which 
amounted only 
to the single 
value, held 
that the Court 
could not 
amend the 
postea, by en-- 
tering the ver¬ 
dict for the 
treble value. 


Per Curiam. This motion cannot be sustained. 
1'he action is founded in debt, and the defendant has 
pleaded nil debet. Upon that issue the jury have 
found that the defendant owes the single value. The 
slalute retjuires that the treble value should be given 
l>y the jury. IIow then can we supersede the office of 
the jur}', by amending the postea, in a matter which 
exclusively falls under their consideration? If we 
were now to amend the postea, as required, that would 
be error on the record. We therefore cannot amend 


(a) GotlboU, 3il. 
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the posiea. Had this bqpn an action for penalties, 
and the jury, upon the plea of not guilty, had found 
that the defendant was guil^ of the premises, and 
that the single value of the tithes was so much, then 
the plaintiff might come to the Court, to have the 
judgment entered up for treble value, as given by the 
statute. But if the jury, as in this case, find that 
the defendant owes the plaintiff so much, we arc 
bound to conclude from the postea, that they have 
taken into consideration all the damages that the 
plaintiff was entitled to recover. There is nothing in 
this case to shew thatvthe jury have only found the 
single value, and we cannot allow the matter to be 
explained by affidavits. In the case referred to, of 
Baldwin v. Gillett, the jury found the sum, as and for 
single damages specificalli/; but here the verdict is 
entered generally, without any thing to shew that the 
jury have found the single value only. * We therefore 
cannot amend the postea. 


Rule refused. 


N. B. A similar motion was made in these cases on 
the last day of last Term; but the Court then said, 
that if there was any mistake as to the manner in 
which the verdicts were entered, reference must be 
had either to the associate, or to the notes of the 
learned jndge, for the purpose of amending postea. 
This suggestion not being attended with the desired 
effect, the parties came to the Court as above stated. 
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Anonymous. - 

2\th Jam 

ONES, D. moved to set aside proceedings for irre_ The sheriff is 
gularity, on the doctrine in Baker v. Sydee(a), that 
the 43 G. 3. c. 40. s.5. only permits the sheriff to levy 
poundage and expence? on executions against defend- nonpros. 
ants; whereas this was an ex^ution for the costs of 
non pros, and the sheriffs poundage and expences had 
been levied. 

Rule Nisi on that ground, which afterwards 
was made absolute. 


(<i) 7 Taunt. Rep. 17% 


PRINCIPAL AND AGENT. 


Brown against Staton. 

pREREi Serjeant, moved to set aside a verdict for 
the plaintiff for 128/. The action was brought against 
an auctioneer, for a breach of his duty, in suffering a 
purchaser to take away the goods without paying, the. 
purchaser having claimed to set off a debt due to him 
against the goods. The evidence produced established 
that it was the custom of the trade of the auctioneer not 
to deliver the goods till paid for. The count on which 
the verdict was taken, was for not duly accounting for 
the proceeds of the sale; and the defendant proved an 
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A prisoner is 
not to be dis¬ 
charged under 
Lor&‘ act, 
where he has 
before had the 
benefit of the 
general insol¬ 
vent act (a). 


uccoiiiit staled between the plaintiff and the defendant, 
as to the proceeds of th# sale, with a set-off of the 
money due to the purchaser. 

Lord Ellenborough C. J. The auctioneer was 
emplo^'ed to sell the goods, andHiot to pay the debts ; 
and it was meant that he should pay over the price of 
the goods to the plaintiff. A just account is nut one 
of pounds, shillings, and pence, bat of the price of 
the goods : good sense has settled that. 

Baylby J. It cannot be contended that an agent 
has duly accounted unllss he pays over the full price. 

Rule refused. 


PRISONER. 


Galossis against LongRurst. 

rpHE defendant came up to take the benefit of the 
Lords* act. 


Espinasse opposed him, on the ground that he had 
taken the benefit of the insolvent act before. At first 
his answers induced a supposition that it was the Lords* 
act, 32 Geo. 2. and it was on that ground that Expi- 
nasse opposed his discharge, it was reported by the 
clerk of the rules, that it extended to general insolvent 
acts only; and it was said to have been so decided in a 
case of Annesley v. Shee. 


Grose J. was of that opinion. It afterwards ap¬ 
peared, that he had taken |h» benefit of the generad 
insolvent act, and he was on that ground remanded. 


(n) See Tidd, 7th cd, 383 ; but this is uttered by 52 Cfev, 3. c. 34. s. 2. 



3.10 


PROCESS. 


Wii^oN against Stafford. 


1820. 
31tt Jan, 


^yOMYN moved for a rale to shew cause why the 
copy of the writ of latilat, and the service thereof, 
should not be set aside for irregularity, with costs, and 
proceedings in the mean time stayed. The irre¬ 
gularity complained of was, that in the notice to 
appear at the foot of the copy of the process, as re¬ 
quired by 5 Geo. 2. 27. s. 4. the defendant was de¬ 

scribed by the surname of Stratford, whereas, in the 
copy of process, he was described by his name of 
Staford; but in the body of the copy of the process, as 
well as at the foot, the defendant’s Christian name was 
correctly set forth. In siip'port of the objection, he 
referred to Jones v. Armytage{a). 


Copy of a writ 
against J(Xn 
Stt^ard, and 
notice at foot 
to appear, call¬ 
ing the defend¬ 
ant “ John 
Stratford, you 
are 9erved,”&c. 
was held to be 
a variance of 
which the de¬ 
fendant could 
■ot avail hiaa- 
aclf, on motion 
to act aside ser¬ 
vice of process 
for the irregu¬ 
larity. 


Bayley J. The names are so near alike, that 1 
think 1 ought not to grant a rule msi, to afford the de¬ 
fendant assistance in a summary way. He may plead 
in abatement if he pleases. 

Rule refused. 


(a) 2 Boi. and Pul. 38. 


Badgett against Lee. 


1816. 
3d Mag. 


J^UTCHimON mmed to set aside the proceed¬ 
ings fcM: irregularity t; the defendant’s name in 
the writ being John, and in the notice to appear, Jo¬ 
seph : one of which, he contended, mus|| be irregular. 


2 A 2 


John in die 
writ, and yoRpi' 
in the notice, 
held amend- 
abfe, and there¬ 
fore a rule to 
set aside same 
for irregularity 
was rcfuwd. 
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8/A Kav. 

Date of Eng¬ 
lish notice in 
figures, imma¬ 
terial ; 2. writ 
not signed by 
proper clerks, 
immaterial; 

3. king’s title 
not material in 
writ. 


The Court asked, which was wrong i 

Hutchinson said, the notice w’as right. 

The Court. Have you an affidavit of that.^ 

Hutchinson. None; only the a^davit of the de¬ 
fendant is sworn as Joseph. 

Lobd Ellenborough C. J. We cannot draw the 
conclusion from that; we should know what was right. 
It can be amended; and when amended your rule 
would be discharged. 

Rule refused. 


Anonymous. 

^^NDREfVS shewed cause against a rule obtained 
by G. Marriott, to set aside a writ for irregularity, 
on account of wrong return therein; and contended, 
that if the English notice at the foot was right it was 
sufficient, as the only object of the process is to inform 
the defendant when he is to appear and defend. 

Baylbv J. cited a case, in w'hicb the Court said 
they would permit the party to amend ; but if they de¬ 
parted iirom the known forms, there would be a thou¬ 
sand whimsical returns. 

Rule absolute. 


Anonymous. 

£1 AMP BELL moved to set aside proceedings for 
irregularity, on three grounds, 1 st. That tlie date of 
the year in the English notice was in figures; Sd. That 
the writ was not signed by the proper clerks ; 3d. That 
the king’s tit|p was stated to be of France and Ireland, 
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instead as directed by the king's proclamation since the 
union of the united kingdom. 

Le Blanc J. expressing his opinion, said, that 
none of the objections were material. 

Rule refused. 


Anonymous. 


JJEATH moved to set aside proceedings on a bill 
of MiddleseXf the process having been served af¬ 
ter eleven o’clock at night. 


Bayley J. after referring to the rule, observed, 
that it did not extend to process which is in the place 
of an arrest which may be made at any time. The 
rule only extends to notices, &c. 

Rule refused. 


Rex against Sheriff of Middlesex. 


Jj^AWES, on a former day, had obtained a rule to 
shew cause why an attachment issued against the 
sheriff should not be set aside, under these circum¬ 
stances. lire plaintiff issued the writ against the de¬ 
fendant in a wrong name, by virtue of which the 
sheriff arrestetl him, and kept him in custody till he 


(5) The shcrifl* U bound only to arrest the person named in the writ ; 
and when the sheriff is informed of a misnomer, or misdescription of the 
person, though the party he pointed out as being the one whom the 
is issued againat, yet he is not bound to arrest. 1 Bar, KaAAld, £47. 
8 Eatt, 328. 2 Campb. 270. fiX. R. 234.—Where a party has misrepre¬ 
sented himself, and taken a nam^hich dors not belong to him, it is not 
permitted him to take advantage ol^his own trrongful act, so as to enable 
him to avoid the consequences of it; fur mistake, induced by his own af- 
tirmation, cannot give him a right of uctiuu. Per Lord Ettrnboroogh C J. 
4 Bar. and Aid. 650. 


1813. 

Axontmoos. 


1815. 


Lt June. 

* 

It is not irregu¬ 
lar to serve pro- 
cr.ss even after 
11 at night, 
process not 
being Mdthin 
the rule as to 
service of no¬ 
tices, Ac. be¬ 
fore 10 o'clock 
at night, but 
may Ix: served 
at any time of 
the night la). 


1816 . 


27th Slap. 

Tlie sheriir who 
knowingly ar¬ 
rests a person 
sued by a wrong 
name, i.s a tres¬ 
passer ; b>it if 
he has taken a 
bailbond he is 
lialile to all at¬ 
tachment if 
bail above lie. 
not perfect¬ 
ed 
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1816. entered into a bail bond, which he did in bis right 
name. The sheriff being ruled to return the writ, re- 
agidmt turned that he had taken the body of the defendant 
Middlesex, sued by the wrong name, whose body he had in cus¬ 
tody. The plaintiff not finding the bail put in, in 
the name of the cause in which the writ issued, sued 
out an attachment against the sheriff, for not bring¬ 
ing in the body. 

Marryat now shew'ed cause ; and 

Laates, in support of his rule, contended, that the 
the sheriff was not bound to arrest the defendant when 
he was sued by a wrong name; and to this effect he 
cited 1 Marshy 75. 2 Taunt. 399* 

Marryat, contra, distinguished those cases, and 
said, that there the plaintiff bad pointed out the de¬ 
fendant; but here the plain|ifrs letter contained the 
warrant, and pointed out the misnomer, and the sheriff 
had therefore clearly full knowledge of the misnomer; 
besides which, as the sherifl" had taken a bail bond, 
there was no ground for setting aside the attachment. 

Loud £li.enborouuh C. J. The sheriff has 
clearly been a trespasser, by arresting the party by a 
wrong name; but the question is, whether the de¬ 
fendant, by giving the bail bond, has not consented 
to the arrest, and waived the objection. It seems to 
us a waiver. 

Abbott J. I do not see how the bail bond could 
be available, if the sheriff was a trespasser. 

Rule absolute with costs. 



PROCHEIN AMI. 


Anonymous. 


J^PANKIE moved that the defendant might give 
security for costs, and that an efficient prochein 
ami might be appointed. He relied on Heston v. 
Withers^ 2 T. R. 511. Anon. 2 Marsh. Rep. 4. Doe 
Selby V. Alston, 1 T. R. 491. Ec 2 Taunt. 61. 


Pee Cubiam. Whether such a motion as this 
would at any time be maintainable, is a question; but 
here it is at all events too late; there has been a motion 
to put off" trial, and ot^er proceedings have been had, 
and the party is much too late. 

Rule refused 


PROHIBITION. 


Anonymous. 

F. POLLOCK moved for a writ oiprohibition, to 
restrain the High Court of Admiralty from en. 
tertaining a suit instituted in that Court by several 
part owners of a ship, |tgainst one, to restore the pos¬ 
session of the ship’s r^stry. He contended that the 
Court of Admiralty had no jurisdiction over the ship's 

of sh^ ownen, as against an individual owner, to restore the possession oi 
try, in order that die may smI on her toysge. 


1814. 

1th Feb. 

Qaecre, If the 
Court of King’s 
Bench will 
grant a rule for 
an efficient pra- 
chem ami to be 
appointed, and 
security to he 
given for costs. 
Motion is too 
late after mov¬ 
ing to put off 
trial. 


18 - 20 . 

Ath Feb. 

It seems that 
prohibitum will 
not lie to re¬ 
strain the Court 
of Admiralty 
from taking 
cognizance of .1 
suit instituted 
in that Court 
by the majority 
the ship's rrgis- 
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1890 ; 

ANOHTMOI’S. 


registry, unless the ship itself was under the cognj* 
/atiee of the Court; and for this there were several 
authorities in Robinson's Reports. Here the vessel 
herself was not in the Court of Admiralty ; and there- 
fore|ic.submitted, that the Court had no jurisdiction 
over the registry, which was one of the ship’s muni¬ 
ments. This was a proceeding instituted by several 
owners, to compel a single part owner to deliver up 
the possession of the registry, the possession of which 
be claimed a right to detain to himself, until the other 
part owners gave security before the ship sailed. 
This, then, was in eflect an action of trover, for the 
conversion of the registry ; and the Court of Admi¬ 
ralty could not entertain jurisdiction over a question 
which exclusively belonged to the cognizance of the 
coiu-ts of common law. If the Court of Admiralty had 
jurisdiction over the ship itself, probably the right to 
the registiy would incidentally come under considera¬ 
tion; but not so where the Court had not the jurisdic¬ 
tion in rem. There were several authorities to shew 
that the Court of Admiralty had no jurisdiction to try 
the right to a particular vessel, merely because it was 
incidentally subjected to the cognizance of the Court, 
under circumstances which were properly of admiralty 
jurisdiction. Here, undoubtedly, the right to the vessel 
was not in dispute; but the question was, whether the 
Court of Admiralty could entertain jurisdiction over 
the registry, in a suit which savoured of common law 
cognizance alone. 

Bayley J. (a) At present it appears to me that 
this is not a case in which this Court can grant a 
prohibition. I apprehend, that where ther^ are several 
part owners of the vessel, who^rc desirous Wat the ship 
shall go upon a given voyage, contrary to the wishes 


(«) Abbott C. J. was gone to GuiltUtall, and Jitat 3. weu, absent. 
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uf the remaining part owners, the latter may institute 
a suit in the Court of Admiralty, in order to compel 
the opposite party to give security before the ship is 
allowed to proceed oh the voyage. In like manner, 
where one part owner has the possession of the, regis¬ 
try, without which the ship cannot go to sea, if, the 
other part owners desire that it shall go, they may 
institute a suit in the Court of Admiralty, to compel 
him to give up the registry upon such terms as the 
Court shall think proper to impose. The right to the 
vessel in this case is not in i|uestion; and therefore 
that objection does not arise. It is not suggested that 
the person who holds the registry is a broker, having a 
lien upon that instrument; he stands merely in the si¬ 
tuation of a single part owner, and 1 do not know of 
any other mode of getting at the registry, but by pro¬ 
ceeding in tlie Court of Admiralty, which may direct 
in what custody the registry shall be kept. 

•m 

Holroyd J. Undoubtedly where there is a disputed 
right in the vessel, and the right is put in issue, that 
would be a ground for coming to this Court for a pro¬ 
hibition, to restrain the Court of Admiralty from tak¬ 
ing cognizance of the question. But where disputes 
arise between the owners of a ship about sending the 
vessel to sea, I take it to be clear that the Admiralty 
havejurisdiction to decide when, and in what manner, 
the ship shall go to sea, as well as what security shall 
be given. If the ship cannot go to sea without the 
production of the registry, it seems but reasonable that 
the right to retain the registry, as connected with the 
question of sailing, should come under the cognizance 
of the Courtof Admiralty. Unless therefore a stronger 
ground is made out for .iqur interposition, 1 think we 
ought not to grant this 

Rule refused. 
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1818 . 

19tf Jtm>. 
Ptobibitioa 

giantodtoan 
eccleriutical 
oonrton behalf 
of the {daintiff 
in that Court, 
in a snit for 
tithes, a moifiit 
haring been 
pleadra («}. 


PROHIBITION. 

Hayward against Culliford. 

^HITTY moved on behalf of the plaintiff, for a rule 
to shew cause Vfhy a writ of prohibition should 
not be issued. The plaintiff, as impropriate rectoi of 
Midford, in the county of Somerset, had libelled the 
defendant in the Consistorial Archidiaconal Court of 
Wells, in a suit for tithes, and the defendant had 
pleaded a modus. The peculiarity of this application 
was, that it was made on behalf of the plaintiff, by 
whom the suit in the Ecclesiastical Court was insti¬ 
tuted. Worsts V. Clyston (6) was cited, which was an 
application on the part of the original plaintiff in the 
Ecclesiastical Court. If the temporal court has 
knowledge by any means that a spiritual jurisdiction 


(a) The affidavit upou which the motioii was grounded, was as fol¬ 
lows : 

“ T. A of «r in the county of Somenet, proctor (at E. H, the party 
plaintiff, named and mentioned in the office copies of the libel, answer, 
and allegation hereunto annexed, and marked with the letters A, B, C, 
maketh oath and suth, that he this deponent attended on, &c. at tlie 
office of the register of the archidiaconal consistorial Court ai(f WeUs, and 
then and there examined and compared the said office copies hereto an¬ 
nexed with the origmal Ubel, answer, and allegation, in a certain cause 
in the archidiaconal consistorial court depending, wherein the said E. H, 
widow, is party agent or plaintiff, and W. C. the party defendant; and 
this deponent further saith, that the sud annexed office copies contain 
true copies of the said original Ubel, answer, and allegation; and this de¬ 
ponent farther srith, that the said answer was exhib ited to the said archi¬ 
diaconal consistorial Court on or about the 7th day of April, &c. by IT. P. 
as the proctor of the said IP. C. and was thereupon deposited and left 
with the smd register of the said archidiaconal consistorial Court; and 
although in and by such answer a certain prescription and mudat have been 
pleaded by the said IP. C, the said JP. C, hath been since proceeding in 
the said cause at the suit of the sud E. H .: and this deponent further 
jgith, that all matters and things in the annexed suggestions set forth 
and alleged on the part and behalf of the said E. H. aietrue, os this de¬ 
ponent verily beUeves, and entitled to^i^ence in eveiy respect. Sworn, 

N. B. This form-is objectionable. Is ^eCBtioning tbe expence of stamped 
copies of the libel, answer, and allegation, which need not be annexed or 
set out verbatim. 

(i) Cro. Jac. 350. 
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is interfering with temporal trial, a prohibition ought 
to be awarded. 

Peake, amicus curlee, said he^ad applied also for a 
plaintiff in a similar case in the Court of Exchequer, 
and that the rule had been obtained. 


1818. 


Hayward 
of aiiut 
CutxnroBO. 


Bayley J. doubted. He said that where rules of 
evidence in the Ecclesiastical Court are more lax than 
in a court of common law, to the prejudice of the party 
applying for a prohibition in this court, the prohibit 
tion is granted; but doubled whether it was in other 
cases. 


The case was desired to be mentioned again; and 
on a subsequent day Chitty, in support of the rule, 
observed, that the defendant’s plea in the Ecclesiasti¬ 
cal Court contained an allegation of a modus, and not 
a composition, as had been originally supposed. It 
was clear that the modus could not be enquired into in 
the Ecclesiastical Court. Com. Dig. Prohibition, F. 
14. He cited also Worts v. Clyston{c). 


The Court granted a rule nisi, which was aftarwards 
made 


Absolute (d). 


(c) Cro, J»c. 361. 

(d) When tiie defendant alleges a modui in answer to a suit in the Ec¬ 
clesiastical Court far tithes, the Court of King's Bench will grant a pro¬ 
hibition, although it should not appear that the maiius has been regularly 
pleaded. Frtnck v. Tnak, 10 JSaif, 348. In 2 Inst, 207, it is laid down, 
that if the Eccle^tical Court will hold plea of any matter which belongs 
not to their jurisdiction, upon information thereof to the king’s Cour^ 

by the plftintiff, defendant, or a mere slianger, a prolubition will 
be issued. 2 HeL Ab. 312. £ 009 . 130. Gmtltb. 149. Bac. Abr. tit. 

Prohibition. The reason is, that^te objection is not allowed for the sake 
of the plaintiff, but of the (kmitj|jwliese jurisdiction iainraded. 



promHisory notes. 


1 « 16 . 

Stk Nov. 

A letter from 
the holders of a 
promissoiy 
note to the de¬ 
fendant, the in¬ 
dorser, saying 
“ the maker is 
not ready to 
pay, but trill be 
in a week, 
which is time 
enough for us,” 
is not giring 
time so as to 
dischaige the 
indorser. 


Margesson against Goble. 

J^OLAN moved to set aside a verdict for the plain¬ 
tiff. The action was brought on a promissory 
note by the indorsee, and supposed laches of the plain¬ 
tiff in giving time to the maker, were relied on at the 
trial, and leave was given by the Judge to move the 
Court. Ellis drew the note payable to Goble (the 
defendant), who indorsed to the plaintiff. The note 
was due the 5th of August, 1816, and was sent to de¬ 
fendant on the 8th Avgust, dated the i23d June, at forty 
days. Plaintiff's residence was at Arundel, in Sussex, 
defendant's at Sunderland. Plaintiff wrote to the de¬ 
fendant as follows: "Mr. Ellis is unable to j>ay the 
note for a few days; he says he shall be ready in a week, 
which will be in time for us—only form to acquaint 
you.” It was contended, that this was not notice, 
and the plaintiffs look upon themselves to know the 
state of the drawer’s circumstances; that the plain¬ 
tiffs should have given farther notice, which they did 
not do. No notice was given till the 20th of Octo¬ 
ber. It was of importance that a party living at such 
a distance should not be deceived. 


^ Loan Ellen BOBOUGU C. J. The letter was notice 
of the default, and only gave you a statement of his 
circumstances, which you do not say was at all frau¬ 
dulent. f' 


Bayley J. This letter was sufficient to pul you on 
the alert. 
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Nolan. I rely on tlie second point, that of giving 
time. 

Abbott J. How did they give time ? they did not 
give up their right to sue. 

Nolan. He could not sue. 

Lord Ellen borough C. J. How can you say 
that a voluntary agreement to wait, without a eonside- 
ration, could prevent him from suing f 

Bayley j. It was not a binding agreement. 

Lord Ellenborough C. J. Without a considera¬ 
tion it is not binding in law. 

Nolan said, he had begged that it might be left to 
the jury whether it was not a contrivance. 

Lord Ellenborough C. J. There does not ap¬ 
pear to be any contrivance. They told you all they 
knew. 


1816 . 

Margesson 

ofobut 

Goble. 


Rule refused. 



QUO WARRANTO. 


€>th ym\ 


The rule is ab¬ 
solute in the 
first instance 
for an inspec¬ 
tion of the cor¬ 
poration books, 
where a quo 
warranto is de¬ 
pending (a). 


1818. 

28(A iVoe. 

Under particu¬ 
lar circumstan¬ 
ces the Court 
will suffer a dis- 
(daiiner to be 
entered without 
costs (6). 


The King against Travannion. 

JI'j ONG, on behalf of the relator in a quo warranto 
information, moved for a mandamus, in order to 
obtain an inspection of the corporation books. An in¬ 
formation in the nature of &quo warranto bcin^ depend¬ 
ing, the rule was in the first instance made 

Absolute. 

(o) In another case in this Term, where a rule afsi had been granted for 
an information in the nature of a quo warranto, the rule for inspection of tlic 
corporation books was also made absolute in first instance, on account of 
the ]NU>denry of the quo warranto information. Informations in tlte nature 
of quo warranto are now considered in the light of cisdl proceedings ; 
and therefore when they arc exhibited at tiie relation of a member of a 
corporation, the Conrt will grant a rule for the inspection of such of the 
corporation books as relate to the subject matter in discustion. See the 
King rn BaU>, 3T. R. 579. The King v, Shelley, id. 142. Bateman y. 
Phillips, 4 Taunt. 162. The motion for a rale to inspect and take a copy 
where an action, &c. is depending, is founded on an affidavit, stating tlie 
circumstances under which the iiisiiection is claimed, and that it has 
been demanded and refused ; and the Court will then grant a rule abso¬ 
lute in the first instance. Roe v, eiylmar, Barnes, 236. Tidd. Prac. 6th 
«d. 628. Where no action is depending, tiie proper motion is for a rule to 
shew cause why a mandamus should not issue, commanding the officer who 
has tiie custody of the books to permit the party applying to inspect and 
take a copy of the necessary writings. The King v. Tower, 4 M. & S. 
162. 


The King against Holt. 


JU^ARRYAT and Campbell shewed cause against 
a rule for an informaMon against the defendant. 


(6) The Court will not consolidate InfiinnationB against several persons 
for distinct offices, Imt there must be an information ajpiinst each, to en¬ 
able him to disclum. The King v. Warlow, 2 M, and S. 75. 



QUO WARRANTO. 

in the nature of a quo warranto. It appeared from th# 
affidavits that the defendant was a very young man ; 
that he had not acted, and had no intention of acting. 

Scarlett, in support of the ra|p. Notwithstanding 
the circumstances alleged by the defendant, it is ne¬ 
cessary that judgment of ouster should be entered. 

Per Curiam. The defendant shall be at liberty to 
enter a disclaimer, witho^Jt costs. 

The King against Payne. 

ALFORD moved for an information in nature Quotoarranto 

against one 

of a quo warranto against the defendant, for ex- who acted after 
creising an office in a corporation after he had resigned, 

The resignation vras in writing, but there was no re- 
signation bj’ deed. 

Abbott C. J. The case of the Atng against the 
Mayor of Rippon (&) seems to have settled the point. 

From this case it should seem that a resignation with¬ 
out deed is quite sufficient. It appears too that the 
present defendant wishes to involve the corporation in 
difficulties. 

Rule Nisi. 

(a) In Act v. Xfpon, 1 Lord Raym. 063. SalA. 433, S. C. Holt C. J. 
said, if a man speaks at large that he will not be alderman, &c. that mg- 
nifira nothing; but if he comes in an open assembly of tlie corporatkm 
and tiiere resigns his office, and declares that he srill not contiime in it 
longer, and desires them to accept his resignation, and they aocept it and 
elect another in lus room, it is a good resignation. Indeed, if it was an 
office which lay in grant by deed, there oi^ht to bea deed to surrender it; 
but when they are made by election, tte corpovation tnm accept asonren- 
der by parol. However it was held, titat rtmgnamt in a return to a oum- 
dmoMt ndght be intended a rc8ig|Hliilm by deed, if such a tetignation 
were necessary. 

(i) I Lord Bayvi. 563. Salk. 433. S. C. 
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The Kino 
agtiiut 
Holt. 


2ith Nov. 
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QUO WARRANTO. 


1818. 
9th Nov. 


The King against 


Qho urarranto 
for cxercisii^ 
the office of a 
juadee of the 
(icare (a). 


g-^ASELEE moved for a rule ««», for an information 
in nature of a qvjtgoarranto against the defendant, 
for exercising the office of justice of the peace of 
Totness. 


Bayl£v J. asked, if there was any instance in 
which a quo warranto had befn granted for the office 
of justice of the peace. 

Gaselee stated, that he had before obtained a quo 
warranto for such an office. The charter makes this a 
corporate office. There is another office, that of re¬ 
ceiver. The defect complained of is, that the defend¬ 
ant has been elected under a mayor who has been 
subsequently ousted. Tlic defendant exercised the 
office of justice of the peace for one year after the 
mayoralty determined- The year has now ceased. 


Bayley J. The rule then, it seems, will be of little 
service to you. The office alluded to, of receiver, is 
something like that of chamberlain, which is a corpo. 
rate office. 

The rule nisi was granted ; and was afterwards en¬ 
larged ; and on Bayley .1. commumcatifig with An- 


(a) The usurpation of franchises and offices in corporations, constitutes 
the principal ground for applications to the Court for this kind of informa¬ 
tion. By the common law such usurpations could only be punished by a 
prosecution at the king’s suit, though the dbputc were really between 
party and party. The stat. !) Ann. c. 20. s. 4. gave liberty to file infor¬ 
mations at the relation of a private person, who was made liable to cost.s 
if there was judgment for defendant; and they must be filed by leave of 
the Court. See 6 T. R. S79; sxA.^lw^n'$ Niai Prins, 4th ed. tit. Quo 
tVarranin. The Court will make-die^le for a yuo warranto information 
absolute, though the party has since the rule resigned his office, and the 
resignation has been accepted. 2 M. and S. 75. 



QUO WARRANTO. 

DOTT C. J- and Holuoyd J. on their coining into 
Court. 

Abbott C. J. said, that upon'eonferring upon the 
point, but without expressing a very decided opinion, 
the Court would grant a 

Rule Nisi. 


The King against Payne, Esq. 

rpHIS was an application for leave to file an infor¬ 
mation in the nature of a quo zaarranto against 
the defendant, for exercising the ofiiec of alderman, 
without having been duly elected. The aldermen 
were to be elected from the capital burgesses. The 
defendant had not been duly elected n capital burgess, 
and therefore, it was contended, could not be properly 
elected alderman. There was not a sulBcient number 
of electors present when the defendant was chosen a 
capital burgess. 

The Court in the first instance granted arule.wisi: 
but afterwards, on an affidavit being filed, that the 
relator had been the legal adviser of Mr. Payjte, and 
since he had exercised the olHce of alderman had re¬ 
peatedly advised him that be had been duly elected, 
the rule was ‘ 

Discharged. 


(a) At common law, inforniutions in the nature of qa" tvmranto coulil 
only he filed by the crown, and through the medium of «hi' Altorney-Ge- 
ncral. The disputes, however, which gave rise to these informations, being 
in general such as only affect individuals (sec tiie King v. I'raucis, 2 T. R. 
484), it was enacted by the 9 Ann. e. 20. s. 4. tliiit the proper officer of 
the Court might, with the leave of the Court, exhibit qua warranto infor¬ 
mations at the relation of any persbi^ desiring to prosecute the same, and 
who should be mentioned in the informationrlo be the relator. The Court 
will not stby proceedings until the prosecutor give security for costs, on 
the ground that the relator is in insolvent circumstances, where it appears 
that he is a corporator and no fraud is suggested, ilro: v. Hyawe, 2 M. 
and S. 346. 

0 , B 
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agai^t 


1818. 


Cth Auv. 

Where the re¬ 
lator, on an ap¬ 
plication for a 
quo warranto 
information, is 
the legal ad¬ 
viser of the de¬ 
fendant, and 
has advised him 
that be was duly 
elected, the 
Court will dis¬ 
charge the rule 
for the quo war¬ 
ranto (a), 


VO I*, ir. 
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QUO WAllRANTO. 


JBJj. 

11 /^ 

Retail baker is 
not ineligible as 
mayor, though 
the officers of 
the borough 
settle the assize 
of bread there. 


1817. 

26 /i Kov. 

Party admitted 
to defend the 
defendant’s ti¬ 
tle. It is no 
objection to yuo 
warumto, that 
it is a friendly 
proceeding, in 
order that the 
party might 
diadaim. 


Rex against Deane. 

J^ICTIJRDSON moved for a guo warranto iu- 
fumiatiouagainst a part}’ who had been appointed 
mayor of Norwich, the mayor of which place settles 
the assize of bread; and Deane was when appointed, 
and still continues to be, a retail baker. 

Ellen BOROUGH C. J. When he took the ofbee he 
was under no incapacity ; he might have given up his 
his trade. If he abuses his office, it may be a cause of 
removing him ; but the original appointment was 
good. 

Rule refused. • 


Rex against Dr. Marshall. 

J^CARLETT and Moore shewed cause against a 
rule of Marri/at, why certain persons should not 
be permitted to come in and defend the title of Dr. 
Marshall to his office of recorder, contending, that the 
application for the quo warranto was collusive, in or¬ 
der that Dr. Marshall might disclaim. 


Marrifat and Gaselee, contra. The incompatibility 
of the office of >ecorder, and master and counsellor, 
seemed to be admitted on both sides. The then and 
former mayor and the recorder are justices, and the 
mayor is sworn iq before the recorder; and the number 
of the persons from whom the mayor is to be elected 
is therefore lessened by the recorder being also master 
and counsellor, for he is thmi:.liable to be mayor, and 
if he was mayor and recorder, he could not swear him¬ 
self in. It was said, he might be sworn in be’fore his 
deputy;^serf dub. because his presence would super¬ 
sede his deputy. 
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The Court decidedly thought there was no objec¬ 
tion to tlie quo warranto on the ground that'it was a 
friendly proceeding, because it may be the only mode 
of a party who is in office to disclaim. He cannot re¬ 
sign, for they may not accept his resignation; and he 
cannot disclaim in vacuo. There must be some pro¬ 
ceeding in which he must disclaim. Eventually Mar- 
ryat's rule was made absolute. Dr. Marshall under¬ 
taking not to disclaim the office of recorder, and to 
try immediately ; and if found entitled to 'the office, 
to disclaim as mastertind counsellor. 


» Rex against Lawrence and another. 

^ASELEE moved for two several quo warrantos 
against Mr. Lawrence, as capital burgess of 
Camel/ord, in Cornwall, and another as mayor. Mr. 
Lavorence had, since he was elected capital burgess, 
accepted the office of town clerk. He contended it 
was incompatible. 

Abbott J. When did he take the office of town 
clerk ? 

Gaselee. In 1812. 

Abbott J. More than six years ago. 

Gaselee. But there is a continuing incompatibility; 
he states he acts as town clerk. 

Rule nUi, afterwards absolute. 


1817. 

Rex 

ofahtri 

Dt.Maxshaix. 


1818 . 

23d ATay. 

Rule nisi grant¬ 
ed fora ^uo war¬ 
ranto, where 
continuing in. 
compatibuity, 
though both of¬ 
fices held more 
than 6 yem. 
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1814. 

23r/ June. 

A rulr at the 
end ofthe 
Term may, by 
special leare of 
the Court, he 
drawn up for 
iliree days (o), 


Anonymous. 

B ENMAN moved, on an inclosure act, for leave to 
enter a feigned i&sde, an exorbitont compensa¬ 
tion to a tenant for a lease vacated under the act 
having been awarded, and the p(tt|||^ty of which it 
was Beces|ary to try. Th^re not'l^mg four days to 
the end of ibib lerm, .^Denman prayed that the rule 
might, n^vertheleW be drawn up to shew cause, t)n 
TuesSa^ tlie last day of term. 

Peb'^^biam. You may draw it up to shew cause 
on Monday. 

(a) In general there must be four days On a rule to shew cause. TVefi/, 
7tb cd. S2G. 


1814. 

.71th June. 

Rule for a eon- 
<a7him obtained 
on Saturday, 
and served on 
the Saturday 
night, the Term 
ending on the 
Wednesday 
following, is 
sufficient; four 
days are not in 
all cases neces¬ 
sary at the end 
of the Term (i). 


Bradshaw asraimt -. 

^^BBOTT moved to set aside the service of a rule 
for a conciliuin obtained on the Salurdayf and 
served on the Saturday night, the term ending on the 
Wednesday following; and he contended that this was 
too short notice. 

Le Blanc J. Wednesday being the lasyt day of terra, 
fopr days are not necessary in a-<Tule of this nature. 

(4) See Tidd, / th cd. 527. ' 


Haines against Aldrit. 

lltA.7a». _ .I'rTiTrT, . , 1. 1 «•! 

Rule obtained , R. moved to enlarge this rule which 

on Saturday for ^as obtained on Saturday last, and was about 

Monday^ cn- •' t, 

larged of to State the fact; but 
course. 

The Court said, tliat as it was only obtained on 
Saturday, that was sufficient ground for it to be en¬ 
larged, this not being a rule for a concilium in case of 
a demurrer for delay, nor a mere motion of course. 

^ liulc enlarged. 
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Ufonday next after Three Week* of the Holy Trinity, 
in the Fifty-eighth Year of King George the Hard. 
• 

King's flencAl^®**®*‘ government 
Prison. J and preservation of good order in 

the King’s fiencl|||yaon, it is expedient to extend tl^e rule 
made the 19tA May, 1760, by this Court to the case 

hereafter mentioned. It is thefefore ordered#, that from and 
after the last day of tlye term, if*any prisoner oi; prisoners 
ill custody of the marshal of the said prison shall, udthput 
the leave of tlie said maishal for that purpose 6rst and 
obtained, keep or have any spirituous liquors in .|be said 
prison, it shall be lawful for the marshal of the said* prison 
to remove such prisoner or prisoners so offending, or any of 
them, to the goal for the county of Surrey, in the Borough 
of Sonthwark, or tj the prison of the Marshalsca there, or 
to thetBridewell within the said Borough, at the discretion 
of the said marshal, for such time as the marshal shall 
adjudge and think adequate to the offence %r offences for 
,which such prisoner or prisoners shall be so removed as 
aforesaid, not exceeding the space of one calendar month 
for the first offence ; and if any of the said prisoners shall 
offend a second timo> that then it shall and may be lawful 
for the said marshal to remove such prisoner or prisoners 
so offending, or any of them, to any of the abovementioned 
prisons, at the discretion of the said marshal, for such time 
as the said mu'sHhl shall ^judge and think adequate for the 
same offence or oEB^ccs, not exceeding tl|c space of thr^e 
calendar months •, and that this rule, together with the for¬ 
mer rules and orders of this Court made for the government 
of the said prison, be fixed up in the most public place 
thereof, for the use and inspection of the prisoners therein. 


MiCHAkiiMAS, «(^th Geo. III. 

I T is ordered, that from and after the last day of this 
present term, no rule shall be dravm up for setting aside 
an attachment regularly obtained against a sheriff for not 
von. II. 2 c 


To prevent the 
useof sprituous 
liquors in the 
King's Bench 
prison, and em¬ 
powering the 
marshal to re¬ 
move offenders 
therein to an¬ 
other prison, to 
be confined 
there for as long 
as marshal shali 
think fit, not 
exceeding three 
months. 


To prevent the 
setting aside 
a regular at¬ 
tachment a- 
gainst sheriff. 
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for not bring! ns; 
in tbe bod)-, or 
tbe staying pro¬ 
ceeding on bail 
bond, without 
affidaritof me¬ 
rits, or affidavit 
that application 
is really made 
on behalf of 
sherilf, &c. 


To discharge 
mlc of Cour^ 
Hilary Term, 
57 Geo. 3, as 
to ordering 
master of 
Crown Office to 
visit King’s 
Bench prison, 
and orders that 
ail complaints 
of pri-soners 
iritbin tbe said 
prison must be 
delivered to 
marshal or bis 
officer. 


Order that no¬ 
tices for jus¬ 
tifying bail in 
person must he 


bringing in the htiily, t>r for staying proceedings* regularly 
eoinmeneed on the assignmept of any bail bond, unless tlie 
application for such rule shidl'(if made on the part of the 
original defendant) be grounded upon an affidavit of merits, 
or (if nuule on the part of the sheriff, or bail, or any officer 
of the sheriff) be grounded upon an affidavit shewing that 
such application is really anti truly made on the part of the 
sheriff, or bail, or officer of the sheriff, (as the case may 
be) at his or their own expence, anti for his or their indemnity 
only, and without collusion with the original defendant. 

By the Court. 

Hilary Term, 59 Geo. III. 

HEREAS it ap])ears that the effect of so much of the 
* V rule of this Court of Hilary Term, 67 Geo. III. as 
directs, that the master of the Crown Office do from time to 
time, is well in vacation as in term time, visit the King's 
Bench prison, and do the several acts required of him by 
the said rule in that behalf, may be obtained more fully and 
satisfactorily if .such visitations of the prison should be hehl 
under orders made from time to time by this Court in term 
time, or by oi |9 of the judges of the Court in vacation ; It 
is hereby ordered, that so much of the said rule as onlcr.s 
that the master of the Crown Office do from time to time, as 
well in vacation as in term time, visit the King’.s Bench 
prison, and do the several other acts required of him by the 
said rule in that beli.-ilf, l»e, and it is hereby discharged. And 
it is hereby onlored, that if any petition verified by affi<lavit, 
complaining of any grievance within the said prison, sh.all 
lie delivered by any prisoner to the marshal or any of his 
efiicers for the purpose of being presented to the Court in 
term time, or torone of the judges thereof in vacation, the 
marshal, or such officer to whom the same shall be delivered, 
shall fortitwith present the same accordingly, and without 
fee or rew-ard to any person whatsoever directly or indirectly 
in that behalf. 

By the Court. 

Trinity Term; 59th Geo. III. 

J T is ordered, that from and after the last day of this 
term, every notice for justifying bail in person, shall be 
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served before eleven o’clock in the forenoon of the day on 
which according to the present practice such notice ought to 
be served, except in case of ^ order of the Court for fur¬ 
ther time, in which case it shall be sufticient to serve the 
notice before three o'clock in the afternoon of the day on 
which such order shall be granted ; and in all the cases afore¬ 
said, the affidavit of service shall sfiecify the time of day at 
which such notice shall have been served. 

By the^Court. 

MiChaklmah Term, 1820. 


served liefore 
eleven o’clock 
of forenoon of 
the day on 
which notice 
ought to be 
served, except 
where further 
time to justify 
has l>een allow¬ 
ed, in which 
case notice 
must be served 
before three 
o’clock in the 
afternoon of 
such day. 


W HEREAS by the common consent rule in ejectment, 
the defendant is required to confess lease. entry, and 
ouster, and insist upon his title only ; and whereas in many 
instances of late years, defendants in ejectment have put the 
plaintiff, after the title of the lessor of the plaintiff has been 
established, to give evidence that such defendant was in 
possession (at the time the ejectment was brought) of the 
premises mentioned in the ejectment, and for want of such 
proof, have caused such plaintiffs to be nonsuited; and 
wliereas such practice is contrary to the true intent and 
meaning of such consent rule, and of the provisions therein 
contained for the defendant's insisting upon the title only, it 
is therefore ordered, that from henceforth, in every action of 
ejectment, the defendant shall specify in the consent rule for 
what premises he intends to defend, and shall consent in such 
rule to confess upon the trial that the defendant (if he de¬ 
fends as tenant, or in case he defends as landlord, that his 
tenant) was at the time of tiie service of the declaration, in 
the possession of such premises ; and that if upon the trial, 
the defendant shall not confess such possession, as well as 
lease, entry, and ouster, whereby the plaintiff shall not be 
able further to prosecute his suit against the said defendant, 
then no costs shall he allowed for not further prosecuting the 
same, but the said tlefendant shall pay costs to the plaintiff 
in that ca.se, to be taxed. 

By the Court. 


Order, that de- 
fendantin eject¬ 
ment shall spe- 
in consent 
rale, the pre¬ 
mises for which 
he defends, and 
consent that on 
trial he will ad¬ 
mit the posses - 
sion of the pre 
mises. 


Easter Term, 1821. 


I 


T is ordered, that in all country ejectments which here- Order, that in 
after shall be served before the essoign day of any 


2 c 2 
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before etsoign 
daya of Easter 
or Michaelmas 
tenn, tenant 
nnst appear 
within four 
clays after end 
of such term. 


Order, that in 
rule tiisi for set¬ 
ting aside 
award, objec¬ 
tions to award, 
&c. must be 
stMed. 


Order that if 
two or more 
notices of bail 
hare been 
given, before 
bail appear to 
justify, costs 
thereof must be 
paid before jus¬ 
tification. 


Order that no 
ofScer under 
marshal shall 
take fee for en¬ 
quiry into sol¬ 
vency, &c. of 
a party intend¬ 
ing to take the 
benefit of rules. 


Michaelmas or Ea.stcr term, the time for tlie apjiearance of 
the tenant in possession shall be within four days after the 
end of such Michaelmas or Easter term, and shall not be 
postponed till the fourth day after the end of Hilary or 
Trinity terms respectively following. 

Rv the Court. 


Easter Term, 1821. 

I T is ordered, that in future where a rule to shew cause is 
obtained in this Court to set .aside an award, the several 
objections thereto, intended to i)e insisted upon at the time 
of making such rule absolute, shall be stated in the rule to 
shew cause. 

By the Court. 


Hilary Term, 1822. 

I T is ordered, that from and after the last day of this 
term, whenever two or more notices of justification of 
hail shall have been given before the notice on whieli bail 
shall appear to justify, no hail be permitted to justify witli- 
out first paying (or securing to the satisfaction of the plain¬ 
tiff, his attorney or agent) the reasonable costs incurred by 
such prior notices, although tlie names of the persons in¬ 
tended to justify, or .any of them, may not have been 
changed ; and whether the hail mentioned in any such prior 
notice shall not have appeared, or sIiaM liave been rejected. 

By the Court. 


Hilary Ter.vi, 1822. 

I T is ordered, that from henceforth, no clerk, turnkey, 
officer, or other person employed by or under the mar¬ 
shal, shall receive or take, except from the marshal, any fee, 
gratuity, or reward, for or in respect of makinm^nquiry into 
the sufficiency of any person or per.sons proposed or intended 
to give security upon the granting of the rules of the King’s 
Bench prison, or otherwise, in respect of the granting of 
said rules. And that the marslial do dismiss any person who 
shall offend herein: And it is further ordered, that a copy 
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of this rule be kept hung up in the said prison in the place 
where the table of fees is hung up. 

By the Court. 


Hilary Term, 1S22. 

1 N order to prevent the fraudulent issuing of any writ of 
execution without a juilginent to sup[>ort it, It is order¬ 
ed, that the scaler of the writs of this Court, shall-not seal 
any writ of ^eri facias, or capias ad satisfaciendum, without 
having the judgment paper, posica, or inquisition, produced 
to him: And it is further ordered, that the attorney con¬ 
cerned for tlie plaintilT in the cause, or his agent, shall 
upon all bailable mesne process, and every writ of attach¬ 
ment, and Jieri facias, and capias ad satisfaciendum, indorse 
the place of abode and .additinn of tlic party against whom 
the writ is issued, (or such other description of him as such 
attorney or agent maybe able to give). An.J It is also order¬ 
ed, that no judgment be signed upon any cognorii, without 
such cognovit being first produced to tlie clerk of the 
dockets, and after taxation of the costs, filed with him. 

By the Court. 


Easter Tt RM, 1822 . 

T O j)revent unnecessary expence to plaintiffs suing in this 
Court, incuse of notice given by prisoners of their in¬ 
tention to apply for their discharge under any act made for 
the relief of insolvent debtors. It is ordered, that after such 
notice given to any plaintiff, no prisoner shall be superseded 
or discharged out of custody at the suit of such jdaintifif, by 
reason of such plaintiff forbearing to proceed against him 
according to the rules and practice of this Court, from the 
time of such notice given, until some rule or order shall be 
made in the cause in that behalf by this Court, or one of 
the judges thereof. 

And it is further ordered. That a copy of this rule shall 
be hung up in the King's Bench prison, in the place where 
rules of thil^Court are usually hung up. 


Order, that seal¬ 
er of writs abal! 
not seal a fi-fa. 
or ra. sa. with¬ 
out judgment 
paper, &c. be 
produced to 
him. 

That attorney 
muston all bail¬ 
able process, 
writ oi attacb- 
i^eut A./<r. and 
CO »a, indorse 
defendant’s 
place of abode, 
&c. 

That to sign 
judgment on 
legiicvit, cogno¬ 
vit mnst be pro¬ 
duced to clerk 
of duckets, end 
tiled with him. 


Order, that no 
prisoner intend¬ 
ing to take be¬ 
nefit of Insol¬ 
vent Act, shal 
be superseded 
by plaintiff dis 
continuing to 
proceed in ac¬ 
tion. 


By the Court. 
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Ordef', that iu 
Imiiable causes 
fur 1000/. and 
upwards, liail 
mayjuatifyin 
1000/. beyond 
turn sworn to. 


Order, that bail 
must justify at 
sitting of the 
Court only, ex¬ 
cept (under cir¬ 
cumstances) on 
the last day of 
term. 


Order,! hat fines 
must be left at 
Chirographer’s 
office, fourteen 
days after pass¬ 
ed, and .all fines 
in King’s Silver 
office must be 
carried to Chi¬ 
rographer’s of¬ 
fice. 


Order, that 
rales for special 
juries must be 
served, and 
cause marked 
in marshal's 
book as special 
jury, two days 
before adjourn¬ 
ment day, in 
iiondon or Mid- 
dlatx. 


KkGULA (iKNKRALIS, 1810. 

J T is ordered, tliat from henceforth, in bailable eases for 
any sum e.\cecding one thousand pounds, it shall be suf- 
bcient for the bail to justify in one thousand pounds beyond 
the sum sworn to. 


Regula IxENERALIS, 1811. 

1 'r is ordered, that from henceforth bail in this Ooui t shall 
justify at the sitting of the Court only, and at no other 
time, except on the last day of term, when bail who have 
been prevented from iittending at the sitting of the Court, 
shall be permitted to justify at the rising of the Court. 


KEGrcA Ctenekalis, 1812. 

■KTTEDNESDAV, June 17//». It is ordered, that from 
V V henceforth all fines shall be left at the office of the 
Chirographer, within fourteen days after the same shall have 
passed the King’s Silver office, and that all fines now remain¬ 
ing in the King’s Silver ofiicc shall he carried to the Chiro* 
grapher’s office within two months from this day j and thaf 
a neglect to comply with this rule shall be deemed a con¬ 
tempt of this Court. 


Trinity Term, 1812. 

I T is ordered. That in future no cause shall be tried by a * 
special jury in this Court, in Middlesex, or Londmt, un¬ 
less the rule for such special jury shall be served, imd the 
cause marked in the marshal's book as a special jury cause, 
two days previous to the adjournment day, ir^Iiddlesex or 
London, resjicetively. 

J. Ma.nsfield. 

J. llK.iTII. 

A. ClIAMBRK. 

V. Gibbs. 
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Trinity Tkrm, 1814. 


1 1 IS ordered, that from and after the last day of this 
present Trinity 'rerm, the seal office shall be open from 
eleven in the morning till two in tlie afternoon, and from live 
to seven in the evening during 'J'orm, and for ten days after 
every issuable Term, and one week after every other Term; 
and from eleven in the morning till three in the afternoon at 
all other times. 

V. (tIBDS. 

.1. llii.^'rij. 

A. Ch.vmiirk. 

It. I).VI-I..\S, 


Order, that sea 
office be open 
from eleven till 
two, and from 
fire till seven, 
during Term, 
and ten days 
after issuable 
Term ; aid 
one week after 
any other; and 
from eleven till 
three in yaca- 
fion. 


Rkcula Genkralis.—K.astkr4'kkm, i8l7. 


I T is ordered, that hereafter till rules and orders for super¬ 
sedeas to disch.irge defendants out of the custody of the 
Wanlen of the Fleet, or other eu.stody, shall be filed with the 
Prothonotaries of the Court, upon their signing the writ of 
supersedeas. 

Hilary Term, 1820. 


Order, that rule 
for supersedeas 
of defendant 
out of custody 
of warden, &c. 
must hr filed 
upon signing 
sfffirrsedeas. 


I T is ordered by tlic Court, that from and after the last Order, that no 

day of this present Term, no motion shall be made at ““’th’a''‘■''‘’•ins 
•' ' to a hue or re- 

the bar on the last day of any Term touching the amend- rovery shall bo 

ment of aiiv fine or recovery, or anv of the iiroceeditiu-s 'uade onlast 
• •' ■ * ® d:iv ot 1 crm. 

.therein. 


1{. D.VI.LAS. 

.1. A P.VKlv. 

.1 Ui'KKiii’itn. 


.i. Uien.vHusoN. 


Hilary Term, 1821. 

VITIIEllEAS !»y the common consent rule, in actions of order, that 
* ^ ejectment, the defendant is required to confess lease, defendant in 
entry, and tMsler, and insist upon his title only. .And where- 
as, in many instances of Ittte years, the defendant in eject- sent rule pre- 
ment has put the idaintiil' after the title of the lessor of the 
plamtiffhas been established, fti give evidence that such de- consent that on 

fendant was in posses.sion (at the time the ejectment wa.^ trial he will ad¬ 
mit the poaaes- 
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•ion of pre¬ 
mises. 

Sec same rule 
in King's 
Bcnrii, antt. 

.V5. 


brought) of the premises mentioned in the ejectment, and 
fur wnnt of such proof has caused such plaintiff to %e non¬ 
suited. .And whereas such practice is contrary to the true 
intent and meaning of su<-h consent rtile, and of the provi- 
.s/ons therein contained, for the defendant's innistini^ upon 
the title only ; It is therefore ordered, that from henceforth, 
in every action of ejectment the defendant shall s}>ecify in 
the consent rule for what premises he intends to defend, and 
shidl consent in such rule to confess upon thfe trial that the 
defendant (if he defends as tenant, or in case he defends as 
landlord, th.at his tenant) was .at the time of the service of 
the deelanition in the possession of stich premises ; and that 
if upon the trial tltc defendant shall not eonfess such pos¬ 
session, as well as lease, entry, and ouster, whereby the jdain- 
tiff shall not be able further t<i })rosecutc his suit jigainst the 
said «lefendunt. then no costs shall be allowed for not for- 
ther prosecuting the same, hut the said defendant shall pay 
costs to the plaintiff in that case, to he taxed. 


R. DAi.f..vs. 

.1. A. Park. 

.1. BuRROumi. 

J. Richardson’. 


E.\stkk Term, 1821. 


Order, tliut in 
c'ountr)’ eject¬ 
ments, sen’cil 
before essoign 
days of Kmter 
or Mickaelnaa 
terms, tenant 
must apjicar 
within four 
days after end 
of such terms. 


IT is ordered, that in all country ejectments which hereaf- 
ter shall be served before the cssoign day, either of 
Mirhaelmas or Easter Term, the time for the appearance of 
the tenant in possession, sh:dl be within four dajrs after the 
end of such Michaelmas or Easter Term, and shall not be 
postponed till the fourth day after the end of Hilary or Tri¬ 
nity Tenn next respectively following. 

R. Dallas. 


-See same rule 
in King’s 
Bench, ante, 
376. 


J. A. Park. 

J. Burrouoh. 
J. Richardson. 


Kegula Generalis, 1819. 


Order,thataffi- 
davit in roittion 
to enter up 
juditmcnt on 
old warrant, 
Bmat state that 


T he Court, on a motion by Lens, Serjeant, on a former 
day (J««c22d), to enter up judgment on an old warrant 
of attorney, on affidavit that defendant was sdivc within nine¬ 
teen days (which took the time back before the commencement 
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of the Term), refused the rule, and made a ^neral rule that 
the affiSavit must in future state the defendant to be alive at 
a day within the Term on which the motion should be made. 

Hilary Term, 35 Geo. IIL 

I T is ordered. That upon all process sued out of this Court, 
returnable the last return of any Term, if the jdaintifF 
declares in London or Middlesex, and the defendant lives 
within twenty miles of London, the defendant shall plead 
within four days after such declaration, filed or delivered, 
with notice to plead accordingly, without any imparlance, 
provided such declaration be filed or delivered on the day of 
such return, or on the day next aftes such rctuni, in case the 
same shall not happen on a Sunday, in which case the plain* 
tiff shall have the whole of the day following to file or deli¬ 
ver such declaration as aforesaid ; and in case the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from London, the defendant shall plead within 
eight days after the declaration filed or delivered, with no¬ 
tice to plead accordingly, without any imparlance, provided 
such declaration be filed or delivered as .aforesaid. And it is 
further ordered, that the rules now in force respecting the 
times of declaring and pleading upon any process returnable 
the lirst, second, or third return of any Term shall also ex¬ 
tend to the fourth return of Easter Term. 

By the Court. 


defendant is 
alive on a day 
in the term. 


Enabling plain- 
tiffto declare 
in C. P. on 
process return¬ 
able last return 
of the term, so 
as to bare a 
plea of the 
term (a). 


RULES IN EXCHEQUER. 


Order, that 
justification of 
bul must be at 
sitting of the 
Court, before 
other business. 

(a) The only copy of the rule in possession of the secondaries, which 
is in MS. and ^rs only a copy of the judge's signature, does not agree 
verbatim with Bre rule given in Henry Blackstone, though it is in sub¬ 
stance the same. The rule, as given by Peaixck, varies &om both of the 
above in several particulars of less consequence, bat principally in omit¬ 
ting the word not" before happen," in the Ifithline, which has the 
effect, in every case to which this rule applies, of allowing the plaintiff 
oneday less to declare in. The words of the rule, as inserted in a book 
belonging to Mr. Secondary Oriffith, are as above. 


Wednesday, loth May, 1816. 

r I ^HE Court ordered. That from this day the justification of 
bail in open Court should be taken at the sitting of the 
Court, before the other ordinary business. 
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HULES IN EXCHEQUER. 


Order, that all 
motions in 
causes to be 
heard before 
Lord Chief Ba¬ 
ron, must be 
made before 
him alone, 
when sittinc in 
Cotirt. 


Order, regulat¬ 
ing the bearing 
of causes, pe¬ 
titions, &c. 


Regulating 
hearing of ex¬ 
ceptions, pleas, 
&c. inequity 
and law. 


25th June, 1817. 

S HADWELL rose to make a motion in full Court, in a 
matter which was pending before tlie Lord Chief Baron 
in the exercise of the sole jurisdiction committed to his Lord- 
ship under the recent act of parliament; when thet’ourt in¬ 
timated (not as a matter of regulation, but as the natural 
course of practice in such case, to prevent a clashing of ju¬ 
risdictions), that all motions in causes to be heard by his 
Lordship must be made before him alone, when sitting in 
the other Court. 

The following Notice wux published m the Court, 
i^th April, 1817. Sittings of the Court of Cxche- 
chequer in Term —In the Lxchiquer Chamber. 

Mondays, ... THE Lord Chief Baron will hear causes anti 
Tuesdays, I matters by petition on these days, except ei- 
Wednesdays, j ther of them sliall happen to be the first or 
Thursdays. last day of Term. All causes for further 
directions are to be brought on at the sittings of the Court on 
Thursdays only. 

Fridays, P THE Lord Chief Baron will hear causes on 
Saturdays. ^ these days, after the revenue business in the 
outer Court is disposed of, if there be time. 

IN THE OUTER COURT. 

Mondays, » THE Court will hear exceptions, pleas, and 
Tuesdays. \ demurrers, in injunction causes and motion.^ 
in equity and common law. 

Wednesdays. THE Court will hear exceptions, pleas, and 
demurrers, in causes not being injunction causes, on the.se 
days only. The Court will also hear on these days exccji- 
tions, pleas, and demunters in injunction causes and motions 
in equity and common law. 

Thurdays. —THE Court will hear exceptions, picas, and de¬ 
murrers in injunction causes, and motions in equity and com¬ 
mon law. 
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Fridays, 1 THE Lord Chief Baron will sit with the rest 
Saturdays. S of the Court, to hear motions in revenue mat¬ 
ters. After such motions arc over, the Lord Chief Baron 
will adjourn to the Exchequer Chamber, to hear causes and 
petitions ; and the rest of the Court will continue to sit, to 
hear other matters. 

All applications for transfer of stock, or payment of mo¬ 
ney out of Court, where decrees have been made, are to be 
by way of petition, similar to the practice in Chancery. 

29tA Aftil. 

The Lord Chief Boron sat apart from the rest of the 
Court in the Exchequer Chamber this day, for the first time, 
under the late act of parliament. 


Memorandum. Monday, 27lh April, 1818. 

O N its being proposed to the Court to take for argument 
exceptions which had been tiled to an answer, they re¬ 
fused to hear them ; intimating a desire that their rule,— 
that exceptions must be heard at the sitting of the Court, be¬ 
fore the motion,—should receive publicity, on account of its 
convenience to the bar and the suitors, and preserving order 
in the routine of the ordinary business of the day. 


Exceptions 
must be beard 
at sitting- of the 
Cou^ Mforc 
motions. 
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SCIRE FACIAS. 


1817. 

Iff May. 


RuTiiAND against Newnham. 


Xstirtfacitttis plaintiff obtained judgment against the de- 

necessary fendant, but no execution was taken out within 

where an eleg|^ ' 

is not BwardeeP a year and a day after the judgment was obtained* 
imd a'^itay'a^r The plaintiff did not sue out a sci.fa., but awarded an 
jud^ent ob- gjggjf ojj tjjg Continuing it down by vicomes non 
misit breve, and then issued and executed an efegit. 


Richardson on a former day obtained a rule to shew 
cause why the writ of e/egit, and the proceedings 
thereon, should not be set aside for irregularity', on 
the ground that the plaintiff' had not sued out a 
sci. fa. 

Marri/at now shewed cause, and said that the only 
question was whether a sci. fa. is necessary, where 
an eiegit is not sued out within a year and a day after 
the judgment. [Lord Ellenborouoh C. J. If a 
sci.fa. is ever necessary, why not have thfi principle 
the same in all cases ; for the judgment mav have 
been satisfied, and the award must be within the year 
after judgment.] Marn/at. The practice is other¬ 
wise. The case of Seymour v. Grenville, Carth. 283. 
was under similar circumstances, and the Court there 
gave their opinion ig^avour of the established prac¬ 
tice ; and Mr. Tidd the same. 

■S; 

Loro Ellen borough C. J. 1 see nothing to dis¬ 
tinguish this from the general cases ; the principle is 
just the same. 
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Bavley J. The evil to be prevented is the same. 

Lord Ellenboeough C. J. The rule must be 
made absolute, unless the Court should see any reason 
during the Term to alter their judgment; for the prac¬ 
tice is said to be otherwise. 

Rule absolute. 


Rutland 

agaaut 

NewNHAM. 


SESSIONS. 


The King against The Justices of Essex. 

K^? X moved for a rule to shew cause why a man¬ 
damus should not issue to the justices of Essex 
sitting in quarter sessions, commanding them to hear 
and determine an a)>pcal touching the settlement of a 
pauper, on the alleged ground that they had refused 
to hear the case, after due notice of the appeal had 
been served upon the respondent parish. The case 
was this : 1’he order of removal was served by the 
Respondents upon the Appellants, two days previous¬ 
ly to the last Michaelmu'i sessions, when the latter 
gave the former notice that they should move to enter 
and respite their appeal at- the then ensuing sessions, 
until Epiphany sessions, when the^- informed them 
that they would be ready to try their appeal with 
effect. Accordingly at Michaelmas sessions the appeal 
was entered and respited, with the consent of the re¬ 
spondent parish, until the last fjpiphauy sessions. In 
the mean time a ncgociation hhd been entered into 
between the two parishes, for the purpose of adjust¬ 
ing on which the pauper should be settled: but no 
amicable arrangement having taken placed the appel¬ 
lants attended at the last Epiphany sessions for the 


Ath Feb. 

This Court will 
not interfere 
with the prac¬ 
tice of the 
Court of Quar¬ 
ter Sessions, 
unless it ap¬ 
pears to be 
manifestly 
wrong or un¬ 
just. 

Where an 
appellant parish 
gave notice be¬ 
fore Michael¬ 
mas Sessions 
that they would 
at these Ses¬ 
sions enter and 
respite, and 
try their appeal 
with effect at 
the following 
Sessions; and 
in the mean 
time a negocia- 
tion had taken 
place with the 
respondents as 
to the settle¬ 
ment of the 
pauper, but 
without any de¬ 
termination; it 
was held to be 
necessary to 
give a fresh no- 
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SKSSIONS. 


1820 . 
TUe Kino 

agaiiut 

Tbe Justices 
or Essex. 

tice of nppcal 
for the foUoir- 
iojr Sessions, to 
entitle the s|>- 
pellants to be 
* 116814 . 


purpose of trying their appeal, pursuant to the notice 
given prior to Michaelmas sessions; but it appearing 
that the appellants had not given a fresh eight days 
notice of their intention to try at those sessions, the 
Court refused to entertain the appeal, and confirmed 
tbe order. It was now contended that such fresh 
notice was not necessary, inasmuch as there had been 
a previous notice served upon the respondents; which, 
after the negociation alluded to respecting the settle¬ 
ment of the pauper, dispensed with the necessity of 
giving fresh notice, and consequently that the objec¬ 
tion taken'at the Epiphany sessions to the want of 
such notice, was in breach of good faith. 


Per Curiam. The sessions are the judges of their 
own practice; and before we can interfere to regulate 
that practice, it must be shewn that it is extremely 
wrong, or unjust. It appears to us that the sessions in 
this case have been perfectly right in their determina¬ 
tion, because the appellants were hound to give the 
usual notice to the respondent.s, prior to the sessions at 
which they really meant to try their appeal. 'I'his 
was not done ; and we do not think that the notice be¬ 
fore Michaelmas sessions, or the subsequent negocia¬ 
tion, dispensed with the necessity of such notice. 

Rule refused. 
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SET-OFF. 


Jarvis against Chapple. 

C LARKE moved to set aside a nonsuit; this was 
an action i)y the plaintiff, an auctioneer, for the 
price of goods, and the defendant pleaded specially 
that the plaintiff sold, as auctioneer for Tappinger, 
w ho was indebted to defendant in a sum which he set 
off; plaintiff replied that they were not the goods of 
the principal, and not sold or delivered by the plain¬ 
tiff, as agent for the principal, on which issue was 
joined. Clarke, contended that the plaintiff, as an 
auctioneer, could bring an action, and not be defeated 
by a set-off of a debt of the principal to the seller. 

Bayley J. The goods were sold before Tappin¬ 
ger's house i and the defendant being about to take 
them away, and the plaintiff objecting to it till paid 
for, the defendant said he would see Tappinger about 
it, and then the plaintiff let him take it away. 

Lord Ellenbououoii C. J. If the auctioneer sold 
them as his own goods, or had a lien on them, the set¬ 
off would not defeat his action. But after an intima¬ 
tion to him of the principals debt, and the conversa¬ 
tion above, he must be subject to Jthe set-off of" the 
debt of the principal. • ' 

Rule refused. 


1815. 

\7th April. 

The plaintiff 
bciflten auc' 
tionflr, and sti • 
ing the price 
of goods sold by 
him as such, 
the defendant 
may set off a 
debt due to him 
from the princi¬ 
pal vendor (n). 


(«) Sec Geargf v. Claggett, 7 Term. Kep. 359. 



SET-OEF. 


3 HR 


1817. 

15M June. 

in an action of 
corenant, the 
defendant must 
plead a aet-off, 
and hanng 
pleaded fivn esi 
factum, and 
given notice of 
8Ct>off, cannot 
BViul himself of 


Oldershaw against Thompson. 

s CAILLETT moved for a new trial on the part of 
the defendant, where the verdict had been given for 
the plaintiff. The action was in covenant, for the pay¬ 
ment of an annuity. Defendant pleaded non est fac¬ 
tum, and gave a notice of set-off. 

Lord Ellenbokough C. J. The only question 
is, whether, on the plea of non est factum a notice of 
set-off can be gone into. 

iS'car/eff mentioned the statute 2 Geo'. 12 . c. 22. s. l.S. 

Ba YREY J. Non est factum does not pul the whole 
declaration in issue, and is not a general issue’* within 
the meaning of the statute. 

Per Curiam. Role refused. 


(a) See this case at Nisi Pritis, 1 Stark: 311. C/atty on PI. I vol.itfij. 
3d ed. 



SlIEKlFr. 


Anonymous, 


1817. 


DAMS moved tor leave Lo amend a rule for an 
attachment against the sheriff of Northamptoti- 
skire, or for an attachment against the under-sheriff 
for not bringing in the body, the sheriff having died 
pending his year of office. He moved this on the 
3 Geo. 1. c. 15. s. 8. which makes in such an event 
the under-sheriff' responsible for the discharge of his 
office. 


13rA May. 

Rule for an at- 
ta^mcDt 
a^niit an un¬ 
der-sheriff, on 
the death of the 
abeiilf during 
his year, under 
3C.1.C.15.S.8. 
is not absolute 
in the first in¬ 
stance (a). 


Lohi) Ellenborougii C. J. seemed to doubt whe¬ 
ther the act had any retrospective application, and 
whether therefore it would apply to any thing which 
took place before the death of the sheriff. 

^ Adams, in answer to this, observed that no rule to 
bring in the body had been served on the late sheriff'; 

■'«) By the shitiite 3 (»<■«. 1. c. 15. s. S. it is enacted, “ that if any 
sheriff of any coiinly' or Kttglattd or IIWr.v shall happen to die before 
the expiration or determination of his ychr, or before lie be lau-fully s'u- 
perseded, in such case the under-sheriff, or deputy-sheriff by him ap¬ 
pointed, shall nevertheless continue, iii his office, aud shtdl execute the 
same and all things belonging thereto in the name of the deceased sheriff, 
until another Sheriff be appointed for the said county, and sworn as di¬ 
rected ; and the said deputy-sheriff or under-sheriff shall be answerable 
for the execution of the said officii in all things, and to all respects, in¬ 
tents, and purposes whatsoever, during such tntcr\-al, as tlie high-sheriff 
so deceased would by law have been if he had been living; au^ the secu¬ 
rity given to the high sheriff so deceased by the said under-sheriff, and his 
pledges, shtdl stand, remain, and be a security to the king, his heirs and 
successors, and to all persons whatsoever, for such under-sheriff's due 
performance of his office during such interval,” 

VOL. )|. U 
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SHEKIFF. 


Uiat it had been applied for and obtained before his 
Amohtmovs. death, but before the service thereof he died ; and 
thereupon, after his death, it was served on the under- 
sheriff, who returned cepi corpus. 

Lord Ellenbokouoh C. J. granted a rule Nisi. 

Adams intimated that it was usually a rule absolute 
in the first instance. 

,, Lord Ellen borough C. J. In a case like this, 
under the statute by which a new liability is cast upon 
the under-sheriff, depending in a great degree on the 
facts, it should be a rule nisi only. 


1815 . 

26 th Matf, 


Anonymous. 


j^tachment re- 
fiise:! against 
the sheriff for 
not selling un¬ 
der a venditio- 
nem ejrpmas, 
where he had 
retnrned he 
could not sell 
for want of 
buyers. 


moved for an attachment against the 
sheriff for not selling under a veuditionem ex¬ 
ponas; contending, that as the sheriff had returned 
that he had seized goods sufficient to cover the debt, 
and had only sold pari, for want of buyers, he was 
liable to this proceeding, admitting that he had noj^ 
done his duty ; and he mentioned the case of Cameron 
Reynolds, coram Lord Mansfield. 


Dampier j. said he believed there were cases in 
which attachments against the sheriff had been re¬ 
fused, where crops had been taken and not sold. 

Knox said that case was mentioned in the one 
above, and overruled there. 


Dampier J. said that must be taken with respect 
to the subject matter, and an attachment will not be 
granted unless you can shew by affidavit that the 
sheriff is trifling with the Court. 
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A 

Knox said that this was the only remedy. 1813. 

Akonfmovs. 

Dampier J. said he thought he might have a 
second veuditionem exponas to sell the goods which re¬ 
mained unsold. 

Rule refused. 


Anonymous. 


1814 . 

25M June 


action was brought against three defendants, 
two of whom were arrested, and put in bail, and 
the plaintiffs took an assignment of the bail bonds; 
and as to the third, the sheriff returned non est inven¬ 
tus; the plaintiff not King satisfied with this, ruled 
the sheriff to bring in the body; and now 

dbbott moved to discharge the rule. 


Wbare there 
were three de- 
feadaiits, tvro 
of whom were 
arrested and 
bailed, and the 
plaintiff took 
an assignment 
of the bail- 
bonds, and as 
to the third, 
the sheriff re¬ 
turned non est 
inventus, under 
these circum- 


Per Curiam. The rule must be discharged, be- Courtdischaig. 

cause as to two defendants, the plaintiff has dis- ed the rule to 
, , 1 , - rf , . - • , bring in the 

charged the shcrin b}' taking an assignment of the body. 

bail-bonds; and as to the other, the body cannot be 

brought in. 


Rule to bring in ihe body discharged. 


2 i>2 



SErriNG ASIDE AND STAYING 
PROCEEDINGS. 


1815 . 


q. t. againsf Smith. 


1st Jane. 

The consent of 
the party to 
whom the 
moietv of a pe¬ 
nalty u to be 
paid, be not be¬ 
ing the plaintiff, 
is not necessary 
in prosecuting 
a ytd/am action. 


Jj^J^ARRYAT shewed cause against a rule of the 
Attorney-General, to stay proceedings in this 
qui tarn action, which was founded upon the Strand 
Bridge Act, which gave an action against any director 
becoming a contractor I’or any thing for the bridge, 
and gave the penalty to the informer, and the pro¬ 
prietors of the Strand Bridge. 


The Attorney-Generars objection was, that the pro¬ 
prietors of the Strand Bridge did not consent to this 
action, and that by making them plaintiffs, they were, 
contrary to their consent, subjected to a responsibility 
for costs. But upon reference tt) the precipe upon 
which the Attorney-General relied, it ajrpeared to be 
only in the usual form, and which directs the de¬ 
fendant to render to the plaintiff and the proprietors 
the penalty; but this does not make them plaintiffs, 
and it must be so. 


Holboyd J. They are not liable to costs. 

Rule discharged. 


1815 . 

19/A April. 


Anonymous. 


The Court wUl ^^IFFORD moved to stay proceedings either in 
notpr^rattbe jjjg action for the false return, or on the dis- 

plaintiff nrom 

proceeding at tringas against the late sheriff, for a return, the plain- 

by action fora tiff having proceeded by bnlli reiuedics, 
false return, and a distringas to makr a return 
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Bayley J. granted the rule; but, as Gasehe sug- 1815. 
gested, that it was the last day for the return of the ajiohymovi. 
distringas, he said there must not be a stay of pro¬ 
ceedings ; however, the Court granted a rule nisi; 
and now 

Gaselee shewed cause against the rule being made 
absolute; and 

Loud Ellen borough C. J. asked the other side if 
they would bring the money into Court; if not, they 
would permit them to pursue every remedy they have 
to procure justice, 

Scarlett and Gifford, contra, staled that there was a 
distringas against the late sheriff, and an action 
besides. 

Dampier j. \^'e must studiously avoid informa¬ 
tion if we did not see that there has been a collusion 
between the defendant and the sheriff. 

Gifford. The sheriff could not sell. 

Bayley J. There you are under a mistake; the 
venditio exponas is only to compel him to sell; but he 
may sell without it if he likes. 

Per Curiam. The plaintiff is entitled to both 
remedies ; and under the circumstances, we will not 
deprive him of either. 


Rule discharged, with costs. 
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SETTING ASIDE a STAYING PROCEEDINGS. 


IB 16 . Gobed agaimt Birt. 

7th May. 

Ad action may HITRED moved lo set aside a verdict for the 

bebroughtina plaintiff. The action was brought on an »'«- 

aupenor court, , ,. * . . ° i j j 

when the de- debitatus assumpsit for 58/., and defendant pleaded 

M**thoughit* ® set-off; he referred to 18 Eliz. for the recovery of 
debts in the isle of E/y. The plaintiff and defendant 
resided within the isle of Elj/, and the plaintiff was 
precluded from suing in any other Court; Parkes v. 
Eldridge, 1 East, 353. The set-off reduced the de¬ 
mand to 12s. 6d. 

Bay LEY J. This is not within Ahe words of the 
act; it was not commenced for a less sum than 40s. 
The plaintiff’s demand was, without the set-off, more 
than 40s. If he had sued in the inferior court he 
would have been told his demand was too great, and 
now you tell him it is too little. 

Lord Ellen borolgh C. J. You would have the 
plaintiff in a very imrd situation. If he bad sued for 
his full demand in the inferior court, you would say 
nothing of your set-off, and turn him round, because it 
was deemed too great; and here you say it is too 
little, availing yourself of the set-off. 

Whitred. The debt, as far as the set-off goes, is 
destroyed. 

Abbott J. It is not destroyed ; one debt is a set¬ 
off against the other. The statute giving the set-ofi' 
says expressly, tliat one debt may be set off against 
the other. 

Holroyd j. I am of the same opinion. 

Bayley j. If the debt was, as you contend, de- 
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slroyed, it might be given in evidence on the general 
issue, which cannot be; it must either be pleaded, or 
a noticejof set-off be given. 

Rule refused. 


CuLLiFORD against Dyche. 


181 .). 
10/A June, 


R. BAILJEY shewed cause against a rule of i^c Court of 

A. Moore, to set aside proceedings for irregu- wlH^not^stay 

larity; on an affidavit that the debt was less than 40s. proceedings 

and the parties resided within the jurisdiction of the affidavit that 
„ o . the debt was 

county court or ‘Somerset. under 40s. 


Dampier J. said the Court never attends to such a 
suggestion, unless the facts appear on the declaration, 
or particulars of plaintiirs demand, and not where 
they are merely shewn by affidavit; and that the 
Court would not, on such a motion as this, decide 
ibe merits. In this case the aflidavits stated the debts 
on both sides. 

Rule discharged, without costs (a). 

(o) But si*c 4 T. R. 49.5. S T. R. (>4. tf'Ute v. GriffitKs, 55 Geo. 3 ; and 
TM, 7th od. 537. 'Z Price's Key. ri, contra. 


Anonymous. 


1815. 

is/A m. 


JpEAKE shewed cause against a rule obtained by 
Starkie, to set aside proceedings in action brought 
in Middlesex for less than 40 j>'. against the defendant, 
who resided in Caernarvon, for goods delivered to him 
there, on the ground that proceedings should have 


Action may be 
brought in 
Court of Grand 
Sessions in 
fP’alestoiTgooAs 
delivered to a 
carrier in Lon¬ 
don, but receiv- 


been in the inferior court; he relied on Handwood v. “ Caamar- 

von t and pro- 

Leester, 2 lios. and Pul. ()17. and mentioned other ceedings in ac¬ 
cuses, and observed, that if this application can be 
supported, action by late act cannot be brought ^^und^Os 
under 10/. 
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1815. Starkicy contra, said the affidavit was not sufficient, 

Anonthovs. negative delivery of goods to the de¬ 

fendant at Caernarvon, it only swore that they M'ere 
delivered to the carrier in London. 

Le Blanc J. This is not sufficient; the goods 
might still be deliVered at Caernarvon ; and if so, the 
action might be brought there. 

Rule absolute. 


1816. 

Sd July. 

The Court will 
iitay proceed¬ 
ings if- a de¬ 
fendant be sued 
by bill as an at¬ 
torn^, when 
he is not one. 


Nabb against 


j;ifriLLIAMS J. shewed cause against a rule of 
Campbell, to stay proceedings; on an affidavit 
that the defendant was sued by bill as an attorney, 
when he was not so. 


Loan Ellen BOROUGH C. .1. He should have 
pleaded it in abatement; as if he had been sued as a 
peer, if he was not so. 


Campbell said that there wera.no precedents of any 
such plea, and was about to refer to a MS. case, 
Barlhwaite v. Cooper, when 


Lord Ellenborouoh C. J. said, upon second 
thoughts, he considered that, as the plaintiff had, by 
his own act and allegation, averred that the party 
was an attorney, and proceeded without any process, 
when the party was not an attorney, the rule must be 

Absolute. 



SHIPS AND SHIP-OWNERS. 


Shirwell against Shaplock and others, 

rpHE Attorney-General moved to set aside a non¬ 
suit. The action was brought for the non¬ 
delivery of rums; they were unladen by the master 
of the ship, and entered at the excise, but incorrectly, 
and therefore they were seized. The rums were 
deliverable to Shiiwell, paying freight; he was out of 
town when the ship arrived, and he did not return till 
ten days after; and in consequence of his absence, 
the owners of the ship bonded the rums as twenty-one 
hogsheads of rum, and in the bill of lading the rum 
was described as twenty-one casks, ten puncheons, ten 
pipes, apd one smaller cask, which was illegal. There 
was therefore a seizure; but the property was after¬ 
wards ordered to be restored, on payment of 40Z. and 
expenccs. 

Le Blanc J. 1 thought Shirwell not ready to do 
what he ought to do, and the defendants, as owners of 
the ships, had done nothing wrong; they were justi¬ 
fied in clearing their ship, and the bill of lading did 
not properly describe the rums, and therefore the 
entry was improperly made; so that the owner of the 
rum occasioned the detention and damage, which the 
defendant ought not to bear. 

Loan Ellenbokough C. J. The action seems to 
have been brought in a wrong form. 


J815. 


lOM Nm. 

When a con¬ 
signee is not 
ready to receive 
the cargo, and 
the owners of 
the ship, desir¬ 
ous to get their 
ship clear, un¬ 
load the cargo, 
and enter it 
with the excise, 
but erroneous¬ 
ly, wliereby 
they art!seized, 
held that the 
ship-owners are 
not liable to 
consignees for 
the non-deli¬ 
very of the 
rums, as the 
bill of lading 
did not proper¬ 
ly describe the 
same. 


ilule refused. 
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SPECIAL CASE. 


)8H). 

Buckle against Hollis, UnderSherlff'ofllAt^s. 

S*for^c^c-" moved for a rule m$i, for the defendant 

fendanttoad- lo admit Certain facts in a special case, in order 

mil certain . , . . , . . . . 

facts necessar}’ lo raise the question intended to be raised by the 

t(o^ra*^c^ and to amend the order of nisi prius, or for a 

case- new trial. The action was brought against the under- 

sheriff, on the statute for serving the office of under- 

sheriff for more than one year. The cause was tried 

before Chambkk J. at Winchester, and a special case 

reserved. 

Le Blanc J. You must have the rule in the alter¬ 
native, so as to give the other party an opportunity of 
either admitting it, or settling it in the only wray in 
which the facts disputed in a case can be settled, namely, 
by a rule nisi. 

Rule "Nisi. 


N, B. The counsel on each side hail been before 
Chambre J. on the subject: no cause was shewn, 
and therefore ride absolute for new trial; but the par¬ 
ties did not proceed to the trial at the next assizes. 


ISia. 


Rex against Smith. 


%th AW. 

Rule niti grant- ^PANKIE, for the prosecutor, moved that the 

pMteTto be postea should be handed over to the prosecutor, 

the*pro^cmor, liberty to enter up a judgment, the other 

aud for him to party nealectine to settle the case reserved, 
be at liberty to o , ,,»*•• 

enter upjudg- Itule AlSI. 

ment, defendant haring neglected to settle the case reserved in quo warranto, for usurping 
office of mayor of Cotetmter. 



Sl’AMPS. 


Perkins against Potts. 

jgEST, Serj. moved to enter a nonsuit. This action 
was for building a house for the defendant, and 
the declaration was on an award which had an ap¬ 
praisement stamp, but no award stamp. Best, Serj. 
contended that it has been decided, that where the 
persons are only to fix prices, only an appraisement 
stamp is necessary. But it was here declared on as an 
award. 



An appraise¬ 
ment does not 
require an 
award stamp, 
though in fact 
it is in the na¬ 
ture of an 
award. 


Lord Ellenrorougu C. J. An appraisement is 
in its nature an award, as far as the subject matter 
goes. It is in name an appraisement, but in substance 
an award. It is final on the parties. 

Rule refused. 


Wheldon against Matthews and another. 


1815. 

5lA A'ov. 


^^AMPBELL moved to enter a verdict for the de- Astampisonly 
fendant. The action was for goods sold and wtore?]^per 
delivered; there had been a partnership between the 
defendants, but not by deed: the notice of the disso- agreement di¬ 
lution of the partnership in paper was produced to whCTe’irt^ 
shew its dissolution. To this Campbeti objected, that 

there was no stamp. evidence of an 

acknowledg¬ 
ment contained 

Lord Ellenborough C. J. A stamp is necessary 
where the instrument is used directly as an agreement, 
but not where it is introduced merely incidentally; 



STAMPS. 


40(J 


1815. 


WllEtDON 

against 

Matthews. 


1811. 

25M Jtrnr. 

On a motion to 
strike out tbc 
pica of the ge¬ 
neral issue, and 
file a plea that 
the plaintiff was 
convicted of 
felony, the de¬ 
fendant must 
produce a certi¬ 
fied copy of the 
record of con¬ 
viction, and 
prove the iden¬ 
tity of the party 
convicted. 


olhertvise il would be necessary to stamp all papers. 
This was only used as evidence of an acknowledg¬ 
ment by the defendants, of a partnership having sub¬ 
sisted between them. 

Campbell. That evidence 1 submit ought to have 
been rejected. 


Per Curiam. • The evidence should have been 
admitted. 


Rule refused. 


STRIKING OUT PLEAS, &c. 


Croker against Sivewright. 

igTEPHEN moved for a rule to shew cause why he 
should not be at liberty to strike out a plea of 
l^e ..general issue, and to plead as of a former term, 
tliat the plaintiff had been convicted of felony ; and 
that in the, mean time proceedings should be staid. 
He had ^Rpexed to his affdavit a certified copy of the 
record ';of 'k conviction, which the Court had before 
said waa necessary. 

Bayley J. asked if the affidavit swore to the identity 
of the party. It appeared that the affidavit was headed 
in the caRse, #^; then went on to say that it was the 
recoi4'9f!'4b||,^tfiniviction of the said Croker. Where¬ 
upon the Ckmrt granted a rule Nisi. 

On 2A July the rule was discharged, on the plain¬ 
tiff’s undertaking to pay the mone,y, when recovered, 
to the Lords of the Treasury. 
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STRIKING OUT REJOINDER. 


Gerrard against Gaskell. 

JpARKE, J. shewed cause in the first instance, on 
notice, against a rule moved by Chilly, to set 
aside a rule to produce the record. The plea was, 
judgment recovered. Replication nul tiel record, with 
verification, and prayer of damages. Rejoinder by 
defendant, that there is such record, and day given to 
produce it. The defendant struck this out, and then 
returned the paper book, with notice that he would 
rejoin in due time. 


1818. 

28fA iVbr. 

Rale to produce 
the record may 
be given, al- 
thnugh defend¬ 
ant has struck 
out rejoinder of 
mil tiel record. 
When a motion 
is opposed in 
first instance, 
no costs of op¬ 
position can be 
allowed,though 
notice of motion 
Was given. 


Chilly cited 1 Ld. Raym. 550. and add's Prac. (a) 
where it is said,* that where the repleader concludes 
with an averment and prayer of damages, the issue is 
not complete without a rejoinder; and in this case, the 
rejoinder having been struck out, there was no com¬ 
plete issue, and plaintiiT was not at liberty to rule to 
produce the record. 


Ba YLEY J. This motion cannot be sustained. When 
judgment was pleaded on one side, and denied on the 
other, there was a fit issue. As the motion is opposed 
in the first instance, 1 cannot give costs. 1 wish 
I could. 

Raid* refused. 


(«) jTiVW, 7th cd. 782. 
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STRIKING OUT REJOINDER. 


181S. 


Anonymous. 


•l2dMay. 

If a canf>c 
where there is 
joinder on de> 
murrer and no 
argument, be 
struck out of 
the paper, no 
one pra^^ng 
judgment, the 
cause must be 
entered it 
mno (a). 


JpOLLOCK, F. moved for judgment for the plain¬ 
tiff on demurrer, in a case where there was no 
argument. The cause bad been struck out of the 
paper when called oti in due order, nobody appearing 
to pray judgment for plaintiff. 

Le Blanc J. Where it has been struck out, it 
ought to be restored again. 


Ellen BOROUGH C. J. said, from this time we will 
not admit of these motions; and if they are struck 
out they must be entered again in regular course. 


(a) When counsel has had his brief in due time, and is accidentally or 
inadvertently absent at the time the common paper is called over, the 
Court will now, on bis moving for that purpose, allow him to take judg¬ 
ment as if he bad been present. 
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SUBPOENA. 


Bennett against Jones. 

Jf^ARRYAT shewed cause against a rule obtained 
for an attachment against the witness, for not 
attending the trial of a cause after having been served 
with a subpoena to produce judgment book, to prove 
day of judgment, which date does not appear by any 
of the records of the office. It appeared by affidavit, 
that when the subpoena was served on Mr. Jones, he 
said he would send his clerk with the book. The 
clerk accordingly attended, but not being able to ex¬ 
plain the practice and the nature of the book, the 
plaintiff was nonsuited. 

Per Curiam. To bring the officer into contempt, 
the person serving the subpoena should have stated 
that his personal attendance would be necessary. 

Rule discharged. 


1815. 

ilM Fib. 

When an officer 
of the Conrt is 
served with a 
subpeena duce$ 
tecum to pro¬ 
duce a judg¬ 
ment book ; if 
the person^ 
attendance of 
the officer be 
necessary, he 
must be inform¬ 
ed so, or the 
Ckturt will not 
grant an attach¬ 
ment against 
him, his clerk 
baring attended 
with the book, 
though plaintiff 
was nonsuited 
in consequence. 


SURETY. 


ATKIN.SON against Carter. 


181 b. 


2SM Aof. 


C HITTY moved for a new trial, or to enter a non- considera- 
rriL- .• < . tion must lie 

suit, ibis was an action on a guarantee, dated stated on the 

in 1817, and as follows: “ I hereby engage to pay 

you, on Mr. Thomas Lamb’s account, 50/., at the “®“' 

. ,, , payment by 

expiration of the usual credit, on the event of any principal, or 

deficiency on his part so to do.” It appeared that sure^f seems 

Lamb had become bankrupt. Chitly objected on the ** 

proved. Semb. “ credit,” and “ usual credit,” arc synonymous. Notice lo produce, serv¬ 
ed at eight o’plock of evening before trial, loo late. 
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SURETY. 


I81S. trial i 1st, Thai a consideration was not staled in the 

atkiksux guarantee, ‘id. That there was a variance; the decla- 
agaiwt ration describing the guarantee us “ credit” generally, 
" and in the guarantee the e.vpression was “ usual 
credit.” jd. That notice of the nonpayment by die 
principal, and of demand of payment on the defend¬ 
ant, were stated and were necessary, Cru. .lac. 600. but 
there wa.s no proof of any demand on the defendant; 
a notice to produce a letter demanding payment was 
served only at eight o’clock in.the evening before the 
trial, which it was submitted was too late (a). 

Abbott C. J. I thought that the notice served at 
eight o'clock the night before the trial was too late. 1 
thought there should have been a demand; but I re¬ 
fused to nonsuit the plaintiff on that ground. 

Marryat and Gaselee cited Wain v. Walters, 5 East, 
to. Slade v. Gill, 9 East, and 14 jun. and con¬ 
tended, that if it were necessar}-, the consideration 
sufHciently appeared on the face of the guarantee; 
and there was no variance, and no demand or request 
on the principal or surety was necessary. 

The Court intimated a decided opinion, that the 
notice to produce was served too late, and therefor*; 
that the defendant was not bound to produce the 
letter; but they overruled the second and third objec¬ 
tions, saying as to tlie last, that no notice or demand 
was necessary, for that a surety was bound to enquire 
and inform himself whether or not the principal had 
paid : besides, it appeared that the principal had be¬ 
come bankrupt, which excused a demand on him, or 
notice to the defendant. As to the first objection, the 
Court took time to consider; and ultimately decided 
that the guarantee was insufficient, for not distinctly dis¬ 
closing on the face of it the nature of the consideration. 


.a) f> Rep. 46. 
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TITHES. 


Paynton, Clerkj against Isaac Kirkbv. 


1818. 
13/A Noo* 


pRERE Serj. moved to set aside a verdict ob¬ 
tained for the plaintiff at the Cambridgeshire 
summer assizes, before Mr. Baron Graham, in an 
action for nut setting ont tithes in the parish of Dod- 
dington. In 1812, John Kirkby being then occupier of 
the land, entered into an agreement for payment of 
a composition in lieu of tithes for sixteen years, and 
paid such tithe until the year 1816, when he gave up 
the farm to Isaac Kirkby, the defendant. This action 
was brought against Isaac Kirkbtf for not setting out 
tithes, and for retaining them during the year 1816; 
and in answer to the action, the agreement with John 
Kirkby was set up. The tithes in question formed a 
part of those embraced by the contract. 


Parol com- 
positions 
for tithes are 
merely person¬ 
al, and cease 
with the occu¬ 
pation of the 
tenant. The 
compontion 
paid by the 
former occupier 
is prima facie 
evidence of 
value (a). 


(a) It has been determined in a court of equity, that where a compo¬ 
sition is made for Uthes, and the incumbent dies, and his successor re¬ 
ceives the nest payment due under the comporition, the executors of the 
deceased incumbent have a right to a rateable proportion of the money 
paid, irith reference to the different periods of enjoyment. Ayneteyc. 
H'onlstuorlh, 2 Pn. and Beams, 331. But see ff^lUams v. Powell, lOJSast, 
269. However, the composition determines on the death of the incum¬ 
bent, and his successor is not obliged to give imtice of his intention to 
take the tithes in kind ; but if the successor, after inductiondnto the be¬ 
nefice, accept the comporition, such acceptance will be deemed a confir¬ 
mation } and in order to determine the composition, a regular notice must 
be given. Brown v. Barlow, 3 Gwillim on Tithes, 1001. Bunbttry, 294. 
10 East, 272. The notice to"3etermine a oompoution is analogous to a 
notice to quit on a holding of lands, and therefore should be half a year's 
notice, ending at |he expiration of the year. Wyhwrd V. Tack, 1 Bos. & 
Pal. 458. TtU v. fPOson, 12 East, 83. While the composition subsists, 
the tenant cannot set up as a defence to an action for money due upon it, 
that the pluntiff was simomacally presented. Brooksly v. Watts, 2 Marsh. 
38. 6 Tmnt. 333. S. C. 


VOL. II. 


2 E 
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TITHES. 


1SI8. BAYtBY J. On the change of occtipation the coii- 
Patnto.v **'*“''^ determined (h) that 

all these contracts are personal, and cease on the 
change of occupier or incumbent. When the agree¬ 
ment is not bv deed it is merely personal, and ceases 
with the change of occupation. 

Abbott C. J. Tithes cannot be let except bv 
deed. The compositipir/or retainer may be by parol, 
but then it is personal. The evidence of what the 
foraier occupier paid is prima Jade evidence of the 
value, unltss a change of circumstances is shown. 

Rule refused. 

(i) RM$ti^tr.Lordfhlty,T.T. 1818, wbi cited. 
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TRADE, 


Hayward against Young. 

^iASELEE moved for the defendant, to set aside a 
verdict for the plaintiff, in an action on a bond, 
conditioned not to set up as surgeon or u||n-n)idwife 
in the town of Ayhshwy, or within twenty miles ; he 
objected that this bond was void, as in restraint of 
trade. 



A bond by an 
apothecary, not 
to set up busi- 
neis irithin 20 
miles, is not 
illegal as in re¬ 
straint of 
trade (n). 


Abbott C. J. May not the business of an apothe¬ 
cary extend for twenty miles, and might not the set¬ 
ting up within that distance be injurious to him ? 
The principle so luminously laid down and com¬ 
mented upon in Mitchell v. Reynolds, 1 Peere IVms. 
181. where Lord C. J. Parker said, that it was quite 
out of the question to argue it in such a case, is com¬ 
pletely applicable to the present. 

Judgment for the plaintiff. 


(a) See also' A East, 11)8. S E'ast, 80, as to arguments aud rule on 
tlii.s subject. In Dmvis v. Mason, 5 T. R. 118, a bond, not to practise 
within 10 miles, was considered valid. 


Hearn against Griffin. 


1815. 

3Im Jan. 


B BOTT for defendant, argued in support of a de¬ 
murrer to a declaration, which stated that plaintiff 
was the proprietor of the one coach, and the defendant 
proprietor of another, and that an agreement was 
made between them that they dtould not run in oppu- 

2 E fi 


An agreement 
between two 
coachmasters 
not to oppose 
each other, or 
charge higher 
prices, is legal. 
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TRADE. 


1815. 

Heakn 

against 

GurriK. 


sition to each other, but should each charge the same 
prices to passengers. This stipulation, it was urged, 
was in restraint of that competition in trade which is 
so conducive to the interest of the public, and con¬ 
sequently was void. 


Ellen BOROUGH C. J. How can you contend that 
it is in restraint of trade; they are left at liberty to 
charge what they like, though not more than each 
other ? and by the agreement, particular days and 
times for each to run in the week are fixed. This is 
merely a i^nvenient mode of arranging two concerns 
which might otherwise ruin each other. 


Abbott then observed that there was a stipulation not 
to be engaged in other coach concerns, and that Fagg, 
of Holbom, should not have any concern in any other 
coach. The whole deed upon oyer was before the 
Court, and the Court will not support this contract; 
there is no consideration but the mutual restraint. 
There is no averment that they continued to run their 
coach. There was no partnership interest between 
the plaintiff and the defendant. They were pnj- 
prietors of different coaches, and the covenant wus in 
restraint of the other coach, though the parly cove¬ 
nanting might cease to run. 

Bayley J. If one ceases to run, is not life con¬ 
tract then at an end ? and if you do not perform your 
part of the contract you should shew your excuse. 
A general restraint is bad. 


Ellenborough C. j. If this argument could be 
sustained, then a covenant in an indenture of part¬ 
nership, that neither of the parties should be engaged 
in any other business with any other persons, would 
not be good, because it might prevent the public from 



TREASURER OF COUNTY. 

having the advantage of his industry in another busi¬ 
ness. Each contracting party here has one day to work 
his particular coach. Nor is there any limitation as 
to size of the doach; the defendant may have a long 
coach. This agreement does not preclude a third or 
more persons from starting in opposition to plaintiff 
and defendant. 

This case was afterwards settled. 


TREASURER OF COUNTY. 


W. B. Mainwaring, Esq. Treasurer of the 
County of Middlesex. 

J^ICHOLSON moved, on the statute 53 Geo. 3. 

c. 113. s. 6, and on a certificate of the treasurer 
of the county of Surrey, for a rule calling on the 
treasurer of the county of Middlesex, to pay over 
money expended for the relief of a prisoner in the 
King’s Bench and Marshalsea prisons, to the treasurer 
of the county of Surrey. He said the statute pre- 
scribec^ this mode of proceeding, on the production of 
the certificate of the treasurer on oath, and that the 
words of the statute are neglect or refuse,” to the 
former of which the certificate amounted. 

Bayley J. You should have an affidavit of the 
application and refusal, or that Mr. Mainwaring is out 
of the way; and not having that, the motion is pre¬ 
mature. 
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1815. 

Hkabm 

agabut 

OaimN. 


1815. 

Nov. 

A rale upon the 
treasurer of 
Middlesex to 
pay over money 
to the treasurer 
of the county of 
Surrey for the 
expcnce of re¬ 
lieving a pri¬ 
soner in the 
King's Beneh 
andMarshalsea 
prisons, on the 
53 Geo. III. 
c. 113, s. 6, re¬ 
fused, because 
a demand and 
refusal were not 
sworn to. 


Rule refused. 
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TRESPASS FOR MESNE PROFIT. 


1816. 

May. 


Chamier and Plestow against Llingon. 


A joint action 
for mesne pro¬ 
fits may be 
supported by 
several les¬ 
sors of plaintiff 
in ejectment, 
after recovery 
therein, al¬ 
though there 
were only se¬ 
parate demises 
by each. 


JgLOSSETT Serj. moved to enter a nonsuit in an 
actiftn of trespass quare clausum fregit, for mesne 
profits. The defendant pleaded the general issue, and 
liberum temmentum. On the trial the record in an 
action of ejectment was produced, stating several de¬ 
mises of the present plaintiffs, but no joint demise. 
The possession had been delivered to an agent sent by 
the plaintiffs’ attorney. The objection was, that this 
did not support a joint action of trespass. 


Bay LEV J. Suppose they were tenants in com¬ 
mon. The judgment in ejectment affirmed that some 
title in part was vested in each. 


Lord Ellenboroi oh C. J. Possession was de¬ 
livered to an agent of both, which is primu fade 
evidence of the possession of both. 

Bayley j. It was a general verdict, which allirms 
a title in part in each. 


Rule refused. 
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TRIAL. 


Anonymous. 

gfCARLETT, an a former day, had obtained a rule 
to shew cause why the trial should not be pul off, 
on an affidavit that a material and necessary witness 
in the cause was absent, and was not (under circum¬ 
stances stated in the affidavit) likely to return till a 
certain day. 


1816 . 


3d Jufy, 

An affidavit, 
that a material 
witness is not 
likely to teturn 
till a day there¬ 
in mentioned, 
impliedly 
swears that he 
is expected 
then. 


Gifford now shewed cause, and conteiSled that the 
affidavit was insufficient, on the ground that it did 
not positively state that he tvas expected to return on 
that day. 


Lord Ellenborough C. J. An affidavit that a 
material witness is not likely to return until such a 
day, is an implied assertion that he is expected to re¬ 
turn then, and such an assertion upon which perjury 
could be assigned. 

Rule absolute. 


Assignees of • 


against 


(JRWOOD moved to put off the trial of five 
^ causes, on the ground that a petition was before 
the X^Jhancellor, as to the commission of an act of 
bankruptcy, and that they could not safely proceed to 
trial before it was heard, and that it was to be heard 
next petition day. 

Loud Ellenborouoh C. J. If we granted this 
rule, it would be a receipt to carry all cases of this 
nature over the term, for the party has only to file pe¬ 
tition to do so; for it is the course in the Court of 
Chancery not to hear them till after Tj.tui. 

llulc Niv refusicH 


1R14. 

Aw. 

The Court will 
uot put off the 
trial of a cause 
brought by the 
assignees of n 
bankrupt, be¬ 
cause a petition 
is pending 
against the 
commission of 
bankruptcy. 
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TURNPIKE ACT. 


1814. 

17M 

Tlie exemption 
in the gene¬ 
ral turnpike 
act, 13 Geo. 3, 
r. 84, from pay¬ 
ment of toil by 
a passenger 
crossing a road, 
and not going 
100 yards 
thereon, is con¬ 
fined to car¬ 
riages. &c. 
merely cnvi- 
the road 

(«)• 


Phillips against Harper. 


stated that this was an action for money 
had and received, to recover back lolls paid by 


(a) Tlie statute (13 Geo. 3, c. 84, s. 34,) provides that no toll-gate 
shall be erected on the ride of any turnpike road, unless ordered by the 
trustees at a meeting, after twenty-one days public notice, given in writ¬ 
ing, affixed upon all the toll-gates erected on such roads, and also in 
some public newspaper circulated in that part of the country, specifying 
the place where such ride-gate is proposed to be erected; and unless 
nine trustees at least (being a majority of those present) should sign the 
said order at such meeting ; and that no person should be liable to pay 
toll at any toll-gate erected, or to be erected, across or on the side of any 
tumpike-ruad ; or be subject to any penalty for any carriage, horse, or 
beast which should only crou such road, and not pass above one hundred 
yards thereon, except over some bridge, erected at a conridcrable expense 
by the trustees of such turnpike-road i any thing in this or any other 
statute notwithstanding. The provision in the new act, 3 Geo. 4, c. 126, 
s. 45. is, that no toll-gate shall thereafter bo erected on the ride of any 
turninke-road, unless the same be ordered by the trustees or commis¬ 
sioners at a meeting, of which fourteen days public notice shall have been 
given in writing, affixed upon all the toll-gates erected on such road within 
ten miles of the place where such intended gate is to be erected, and 
within the trust for erecting the same; and also in some public news¬ 
paper drculated in that part of the country, specifying the place where 
such toll-gate is proposed to be erected ; and unless five trustees or com¬ 
missioners, at least, shall sign the said order at such meeting; and the 
exemption from toll is contained in the 32d section, which enacts, that no 
toll shall be demanded or taken by virtue of that or any other act of par¬ 
liament, on any tnmpikc road, for any horses or carriages which shall 
only cross any tumidke-road, or shall not pass above one bnudred yards 
thereon (the disjunctive being used instead of the copulative, and the 
exception as to passing over a bridge erected by the trustees being 
omitted). There appears to be some, though very slight distinction, 
between the case of Pbillipi v. Harper and that of Ht^or v. Oxtnhmn, 
5 Taunt. 340, where the defendant passed through a gate, at which the 
tolls payable for carriages passing that road were collected, and continued 
upon the turnpike-road until he came to a lane turning off on the same 
tide of the turnpike road on which he entered it (the lane leading to his 



TURNPIKE ACT. 

ihe plaintiff. T^e defendant pleaded the general issue, 
and a verdict was found for the plaintiff, subject to a 
case, from which the following facts appeared:—The 
tumpike>gate, through which the plaintiff passed, was 
situate near a bridge. By the turnpike act, 13 Geo. 3, 
c. U4, no sid^gate ckn be erected without leave of the 
trustees; and no toll is payable for only crossing the 
road, and not passing above one bnndred yards' there¬ 
on. The bridge was not a county bridge. The 
side-gate had been erected near the bridge within the 
last few years, and long after the passing of the act. 
It was more than one hundred yards from Ae bridge. 
By an inclosure act the new road was set out; and 
those who go the new road go only nine or ten yards 
along the turnpike road. But it was contended, that they 
were liable to toll, since they went along the road in a 
straight line, and not in a cross or oblique direction. 

Ls Blanc J. Then the plaintiff contends that a 
party is not liable, unless he go one hundred yards 
upon the road ? 

Abbott. Certainly. The road mentioned is a road 
set out under an Inclosure Act, and not a turnpike 
road. 

Lord Ellenborough C. J. As soon as a per¬ 
son sets a foot upon a road, he has used a road ; but 
here there is an exception, if a person uses a road in 
crossing, for one hundred yards. [Dampier J. The 
case states that he was passing along the road towards 
Abingdon. Abbott said that was another trust, j 
These acts apply to the particular district to which 

lime-kiln) ; he did not pass along the tumpke road quite one hundred 
yards, and did not, as the case stated, cross the road. The Court how¬ 
ever held the case within the exemption ; and said, that the statute meant 
to exempt carriages making a very slight use of the road. 
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1814. 

miLLin 
agulfut > 
Harper. 



TURNPIKE ACT. 


1814. 


PaiLurs 

Harpeb. 


they refer; and the tolls should be aippIicMl to the re¬ 
pairs of that district. Here the toll tiecomes payable 
within the district of (he trustees. 

Abbott said the difference arose fruin the cifcuni- 
slance of the tolls being payable according to the 
quantity of road passed over; viz. one hundred yards. 
The ffrst question is, what is meant bv such road: the 
crossing is not the material part of the section. 

Dam PIER J. Crossing might raise a sine qua non .• 
crossing and keeping on one hundred yards, are the 
words of the act. 

‘' Loro Ellenborough C. J. The words are cross¬ 
ing the road. 

Dampier j. He must cross. 

Lord Ellenborougu C. J. Crossing is the prin¬ 
cipal part which the legislature meant to privilege. 

Bayley J. It is substantially the same road, 
though under different trusts. 

Lorti Ellen borough C. J. This general act ap¬ 
plies to all turnpike roads. The words “ across,” Sac. 
are too strong for us to get over. 

Le Blanc J. Your argument would go the extent 
of shewing, that if a man had a house within one 
hundred yards of a turnpike-gate, he would never pay 
the toll. 

Gaselee, amicus curits, referred to a late case from 
Devonshire, reported in the last number of Taunton 
(.Major V. Oxenham, .5 Taunt. 340). 

Dampier J. There they went out on the same 
side of the road. 

Nonsuit entered. 
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UNDERTAKING. 


ANONYMOUSi 


1815. 

3<f May. 


JjAWES V. shewed cause against a rule obtained 
by Ross, calling on Messrs. Wiltshire and Boulton, 
attornies for the defendant, to put in bail pursuant to 
their undertaking, which had been given before the 
action was brought, “ to appear to any process.” 
Bailable process had been sued out, indorsed for 1000/. 
Lawes contended, that under this undertaking the al- 
tornies were not to be called upon to put in bail. 


A general un¬ 
dertaking by an 
attorney to 
pear to process, 
does not oblige 
1dm to put in 
bidl to bailable 
process (a). 


Ross, contra, contended, that as the debt was 1000/. 
and the defendants had refused to pay, the undertaking 
must be understood between the parties to apply to 
bailable process. 

Per Curiam. The undertaking must be under- 
stood to apply simply to the appearance in the cause, 
and not to the putting in of special bail. It is the 
usual practice. It was only intended to save trouble, 
and to prevent the defendant’s being personally served 
if it was common process. 

Rule discharged with costs. 

[There was no arrest, although Lawes contended 
there had been something equivalent to an arrest, 
which was a waiver of the undertaking. But the case 
was not decided on that ground.] 

(«) Rut an attorney’s undertaking to put in sjx'cial bail made to the 
plaintiif, may be enforced by attacluurnt. Setlgu’orlfi v. Spiur, 4 Jiatt, 
229. 1'r. R. 422. Wrf, 2.'11 



4l0 


Tlie Tcador of 
a kone who nv 
scinds the cou- 
tract, is liable 
to the pnrchaa* 
er for tile keep 
of the horse 
daring the tune 
he kept it from 
the day of the 
contract. 


VENDOR AND PURCHASER!^ 


King against Price. 

rpHIS was an action for the keep of a horse. The 
defendant had sold a horse to the plaintiff, and 
afterwards rescinded the contract; and the question 
was as to the liability of the defendant for the keep of 
the horse, which had been delivered to the plaintiff at 
the time it was sold, and had been kept by him until 
the contract was rescinded. 

Abbott C. J. The defendant having rescinded 
the contract entered into by his wife, for the sale of 
the horse, at some distance of time after the contract 
was made, must nevertheless be taken to have re> 
scinded it from the day it was entered into. The 
horse was kept by the plaintiff in the intermediate 
time, and it was received back by the defendant, im¬ 
proved in value by the keep which the plaintiff had 
bestowed upon it. We think, therefore, that the ver¬ 
dict, by which the defendant is rendered liable for the 
keep, is correct. 


Rule refused. 
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VENUE. 


Shepheard against Hael. 


1817. 

\7tk Non. 


Jlf£ARRIOTT moved to change the 
action of assault. 


venue in an 


The Cotjkt much doubted whether it was allowed 


Venue changed 
in action for 
asianlti rale 
absolute in first 
instance. 


in assault, and at first granted a rule nisi. 


But Gurney, amicus curite, having stated that it had 
been done in actions for criminal conversation, and 
libel. (See Gerard v. Hodge, 10 East, 32. 3 Term 
Rep. 30. 1 Brod. and Bingh. 2990 

The Coubt, after consideration, informed Marriott 
that he might take his rule absolute in the first in¬ 
stance. 


Anonymous. 

^PANKIE moved to discharge a rule to change the 
venue. The action was by original against three 
defendants, and the motion to change the venue was 
by one, the other two having suffered judgment by 
default. There were many cases which decide (a), that 
where there are more than one defendant, the venae 
cannot be changed by one, because he cannot oblige 
the others to undertake that error shall not be assign¬ 
ed for want of an original. 

(a) f^Ue Braddeley and others v. Bippon and others, 5 Taunt, 87. 
Grma v. Thackery, id. 631, in C. P. that venue cannot be changed into 
county palatine, in an action by original, at the instance of one only out 
of several defendants. 


1816. 

24rA May, 

A motion to 
change the 
venue cannot be 
made by one of 
three defend¬ 
ants without 
the consent of 
the other two, 
notwithstand¬ 
ing they had 
suffered judg¬ 
ment by de- 
fottlt, and col¬ 
luded with the 
plaintiff, as it 
was sumsted, 
to withhold 
their con¬ 
sent (a). 
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VENUE. 


Anontmov». 


On the 27th Ma^, the rule was made absuiute, the 
consent of the other defendants being considered ab¬ 
solutely necessary. 


IJttledah shewed cause, and suggested that the 
consent*of the two other defendants could not be ob¬ 
tained, because they had colluded with the plaintiff. 

Rule Hisi. 

- yi’ 


1815. 

29lk April. 

The isnung of 
the writ is ma¬ 
terial evidence, 
in an action for 
an escape, so as 
to enable the 

g laintiff to 
ring back the 
venue to Middle^ 
tex on the usual 
undertaking; 
and therefore 
in such an ac¬ 
tion the venue 
cannot be 
changed from 
Middlesex to 
Tfarlhampton- 
shire on a rule 
Misi. 


Anonymous. 

^DAMS moved to change the venue from Mid^e- 
sex to Northamptonshire. The action was against 
the sheriff for an escape. The affidavit did not state 
whether the escape was on mesne or Anal process. 

Dampier J, The issuing of the writ must be ma¬ 
terial evidence here. They will be able to bring the 
venue back. But you may have at that risk a rule 
nisi. In an action for infringing a patent, the venue 
cannot be changed from Middlesex to any other county, 
the patent being the substratum of the action. Ca¬ 
meron V. Gray, (i T. R. 363. Kensington v. Churtles, 
2 M. and S. 36. 


1814. 


Anonymous. 


20/A Map. 


Rule nirigrant- W ITTLEDALE moved fora rule nisi, to change 
edto^an^ the venue from London to York. The action was 

vfni«e from Ltm- ^ 

dun to York, four witnesses living at Leeds and only one of the facts occurring in Loisdon{a). 


(a) But see that the venue cannot in general be changed in an action on a 
bill of exchange, &c. Tidd, 633, and 1 T. R. 571, argued. And it baa been 
held in C. P. that in an action by an attoroeyforan escape, it is nota suffi¬ 
cient ground for deviating from the general rule not to change the venue 
in such a«asc, that the witnesses on both sides reside in thewunty to 
which the venue is wished to be changed. 2 Itarsk. 152. The Court 
however will sometimes on a special ground grant a rule for changing the 
fuiiur, although it is laid in the pro])er county. See JVitd, 635, and post. 
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on a bill of exchange; and he moved on an affidavit, 
that four witnesses were at Leeds, and only dne fact 
occurred in London, which was admitted. And the 
Cou]^T, under the special circumstances of the case, 
granted a 

Rule Nisi. 


even in an action on a specialty. 1 T. R. 781 ; and Anon. June 20, 1816, 
where the venue was changed in an action of debt on bond, on an afiida- 
rit that all the mtnesscs lived in the county to which the venue was desired 
to be altered. 


Atkinson against Sadler. 

pARKE moved to change the venue from York to 
London, the cause of action having accrued in 
the river Humber, in the county of York, on the ground 
that several material witnesses were in the Greenland 
trade, an<l would be absent at the time of the York 
assizes. 


The Court granted a rule nisi, to shew cause be¬ 


fore a Judge at Chambers. 


Anonymous. 

JpULLER shewed cause against a rule to change 
the venue in this case. The action being in co¬ 
venant, he contended that it could not be dope, unless 
on some strong grounds. Hodinott v. Cox, 8 East, 
268. The venue was sought to be changed from 
Gloucester to Somersetshire. An application had been 
made for a view to inspect a partly built house, on the 
Gloucester side of Bristol. An old witness also who 
was re|ident at the same place, could not be r^oved. 

Lord Ellenborocgh C. J. Unless there is some 


1814. 

ANoimtovs. 


1814. 

28/4 June. 

Rule nm 
granted to 
change the 
venue from York 
to London, the 
witnesses being 
Greenland fish¬ 
ermen, who 
would be ab¬ 
sent at the time 
of the York as¬ 
sizes. 


1816. 


12/A Feb. 

Tlie Court will 
refuse a rule to 
change the 
venue in an ar- 
tiouon a breach 
of covenant, 
though there 
was a view 
I)rayed,becau8e 
no preponde¬ 
rating circum¬ 
stances were 
shewn to make 
the changing 
of the venue 
necessary. 
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VENUE. 


1816. 

Anontmous. 


1816. 

\m Ntm. 

A penal action 
for non-resi¬ 
dence must be 
brought in the 
county in which 
the liriug is 
situated. 


preponderating circumstance, we shall not take away 
from the plaintiff the option which he has of laying 
the eemte in any county he may think proper. 

Gifford admitted that the view was the onl^s^int 
upon which he could rely; and that was not answered 
by the other side. 

Loan Ellenborovuh C. J. said, that if the Court 
granted the rule, the}' would have to distinguish every 
case merely on the ground of a view. 

Rule discharged. 

Puller, for plaintiff. 

Gifford, fur defendant. 


Whitehead against Wynne. 

iJpADDY stated that this case arose on a writ of 
erft>r from the Common Pleas, on a question 
whether the venue had been properly laid. The action 
was brought under the statute 43 Geo. 3, c. 84, s. 12, 
for non-residence, and he contended that it should 
have been brought in the proper county. 31 P/iz. 
c. 5, s. 7. 

Heath, contra, (after noticing that the 21 Jac. 1. 
c. 4, did not extend to subsequent statutes; upon 
which Loan Ellenboroogh J. said, that it was 
settled by the case of Barber v. Tihon, 3 Mau. 8c 
Selw. 429, that a penal action must be brought in the 
proper county, by virtue of the 31 EUz. c. 5), referred 
to the case of Grinuton v. Molineux, Hobart. 251, and 
the marginal note there, as well as the index, and said 
the question was, whether the act charged here was a 
mis-feazance or non-feazance. The statute 3\ Elix. 
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c. 5, s. 2, speaks only of offences done or committed, 
and the present action, which is founded on the stat. 
43 Geo. 3, c. 84, s. 12, against the defendant for wil¬ 
fully absenting himself from his benefice, is peculiarly 
for nin act of nonfeazance, and not of misfeazance, if 
any distinction exist between the two terms. But 

Lord Ellbnborough C. J. said, that the casein 
Hobart seemed to be only a queried case, and the mar¬ 
ginal note was merely an observation of the reporter; 
andthatthe case stated in the index, tit. ** Recusancy,” 
was still less maintainable ; and also that he could nut 
rely upon the authority of an index, so as to extend 
the author’s meaning beyond the import of the body 
of the work. It was monstrous that the plaintiff should 
take a clergyman from Cumberland down to Cornu ait, 
to try a fact of this kind. And he likened the case < 
that of a person liable to the bankrupt laws, leaving 
his dwelling house. 

Bayley J. referred to Barber v. Tilion, and 

5.429 (u), the doubt in which arose upon the statute of 
James 1 ; before that case, the general words of the 
statute of Eliz. were not sufficiently adverted to ; but 
it was now clear, that penal actions must be brought 
in the proper county. 

Abbott J. read the 7th section of the stat. of Eliz. 
and observed, that it alluded particularly to certain 
cases of non-feazanqe, from which a clear inference 
arose, that acts of that kind were within the '^cope and 
purview of the statute. It was fit that the action 
should be brought where the cause of action arose; 
for it would be a great hardship to the defendants if 


(a) See 1 Marsh. 321, in note. 4 Mast, 385. 
VOL. 11. 2 F 


1816. 

Whitehead 

against 

Wynne. 
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VENICE. 


1816 . 


AVhiteiisad 

againt 

Wynke. 


the law were otherwise. That hardship was intended 
to be remedied by the statute of Elizabeth (the recital 
of which his Lordship read). And he said, the place 
where the cause of action arose is where the defendant 
ought to have resided. 

Judgment for plaintiH'in error. 


1815. 
2riM Xcr. 


Anonymous. 


Tlie Court will 
only under par¬ 
ticular circum¬ 
stances grant a 
view, in an in¬ 
dictment for 
peijury; but a 
view will be re¬ 
vised, if there 
be any risk of 
its misleading 
the jury. 


OOD moved, on behalf of the prosecutor, 
for a view, in a prosecution for perjury, alleged to 
have been committed in a cause in the Exchequer 
against the present prosecutor, for having contraband 
spirits brought into his premises. The defendant, who 
was a witness on the trial, had sworn that the contra¬ 
band spirits were put into the prosecutor’s premises 
through a hole; and upon view it would appear that it 
was impossible there should have been a hole. 


Lor^ Ellenbokough. Upon circumstances, such 
a view may be given; but in this case it might mis¬ 
lead : you may give evidence »f it. 


Rule refused. 
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-WARRANT OF ATTORNEY. 


Anonymous. 


1815. 

8tk May. 


WMERENS shewed cause against a rule obtained by A subsequent 
MM . t t j i* assignment of 

jindrews, to set aside judgment ana execution goods for the 

on a warrant of attorney, and to deliver it up to be “”^^ 0 ^ 0 /*^ 

cancelled. attorney, is 

a waiver of the 
warrant of at- 


Audrews contended that the plaintiff had afterwards 
taken an assignment of the defendant’s goods, &c. for 
the sum for which the warrant of attorney was given, 
which wes a waiver of it. But 


Le Blanc J. said that 110 such effect would result 
from taking the second security. 

Rule discharged, with costs. 


Delane against Mott. 


1821. 
3d Fib. 


M otion to pay back to the defendant the costs of Where the 

. 1 • , r plaintiff 

an action, levied under a warrant of attorney brought an ac. 
given for the payment of an annuity granted by deed annult^dmi, 
to the plaintiff, on which the latter had commenced ““<1 afterward.s 

. 1 . t “ warrant 

an action, which was depending at the time the ivar- of attorney fur 
rant of attorney was given. The defendant had been J^th m>tovU 
arrested, and before the action proceeded to declara- . 

tion, he gave a warrant of attorney for the amount of time tiie aunni- 
the annuity due, with a defeazance to pay the money beT^uid be at 

liberty to take 
out execution 

fur the sum 8|)ecified, together wiUi all costs incurred for or by reason of the non-pay¬ 
ment of the annuity ; held, that he was not at liberty under tlm clause to take out cse- 
riitiuu for tlie costs of the action. 

2 F ‘2 
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WyVRRANT OF ATTORNEY. 


1821 . within forty-two days; and in default of payment, the 
j. warrant of attorney contained a provision, Uiat the 
plaintiff should be at liberty to take out execution 
for the annuity and interest thereon, together with 
such costs as he had incurred by reason of thei^on- 
payment thereof. The defendant not having paid the 
annuity within the time stipulated, the plaintiff levied 
upon the defendant’s goods for the arrears and the 
annuity, together with the costs of the original action. 
The question was, whether under the warrant of at¬ 
torney, the plaintiff was at liberty to levy for those 
costs. 

Batfley F. shewed cause against the rule, and con¬ 
tended that the costs of the action must be understood 
to be comprehended within the words of the warrant 
of attorney, which provided that the defendant should 
pay all costs and charges incurred by the plaintiff for 
or by reason of the non-payment of the annuity. 

Cldlty, in support of the rule, insisted that the words 
referred to, would not include the costs of the action. 

The Court being of this opinion, ordered the 
plaintiff to return those costs which had been levied 
under the execution, leaving it to the Master to exer¬ 
cise his discretion as to whether any, and what costs, 
the defendant ought to receive back in that respect. 
But as to the costs of the execution under the warrant 
of attorney, they certainly ought to be paid by the de¬ 
fendant. 

Rule absolute, in so far that the 
plaintiff should restore the costs 
of the action. 



WARRANTY. 


Shillitoe against Claridge. 


1810. 

June. 


"^^jj^ILLIAMS J. shewed cause against a rale for 
a new trial. The action was brought on the 
warranty of a horse, which had a cough when it was 
sold. 

Loan Ellenborough C. J. If it had, and the 
cough was of a permanent nature, I have always held 
that it was a breach of the warranty ; and such has, 

1 believe* always been the understanding, both in the 

profession and amongst veterinary surgeons. On that 
understanding I have always acted, and think it quite 
clear. (See Elton v. Broyden, 4 Camph. t281. 1 Stark. 

127. 2 Esp. 673. Holt, C. N. P. 6W. 1 Hen. Bla. 17. 

2 Stark. 81.) 


A cough, un¬ 
less proved to 
be of quite a 
temporaiy na¬ 
ture, is an un¬ 
soundness, 
and a verdict 
for the defends 
nnt was held 
wrong, though 
the horse had, 
the next day 
after the war¬ 
ranty, been 
rode a hunting. 
When it is 
through the er. 
ror of the juiy, 
a new trial is 
granted on 
payment of 
costs; but it 
is otherwise 


when through 

J. Williams, for the defendant, urged that at present T^gh 

two-thirds of the horses in London have coughs. affidavit of 

the miscotiduct 
of the jury was 

Lord Ellenborough C. J. Be it so ; but still it produced when 
. , , , the rule met 

IS a breach or the warranty. was moved for, 

yet as it was 

Tindale contended, though there was a warranty, yet “n tte ral^iW, 

the plaintiff was told that the horse had been used ** be 

only on the road, and had a cough; therefore he had when the rule 

knowledge of the unsoundness, and having sent it to mov^*;fortho 

a hunt, h^nade an improper use of it, and aggravated Sring’^vm up 

the diseaW. vpon reading 

it, the other 
par^ had no 
notice of it,—It 

may he made part of the rule, that the judge’s notes of the evidence of an aged witness 
ebuttlil be read in evidence In caae he could not attend ; but is nuuecessary for legal evi¬ 
dence between the same parties. 



430 


WARRANTY. 


1816 . 

SaiLLITOi: 

against 

Cl.ARIIHj£. 


Lord Ellenborovgh C. J. Knowledge makes 
no difference. There was a case before Mr. J. Law¬ 
rence, in which it was held, and it was there said, that 
the plaintiff might rely upon the warranty only^ind 
not choose to trust to his own knowledge. I have 
always understood that a cough is an unsoundness: 
the horse was unsound then when he was bought; and 
there is no proof of any discontinuance of that un¬ 
soundness, or that he would have got well if he had 
not been hunted. 


Baylby j. There is no evidence of mismanage¬ 
ment. 

Holroyd J. The defendant's evidence is not at 
nil in contradiction of the plaintiff’s : he does not at 
all deny the unsoundness of the horse at the time of the 
purchase. 

Lord Ellenborovgh C. J. The horse was bled 
for the cold before he was sold, and there is no proof 
that it was a lemp^ary cold, or that it would be so. 

Williams J. and Tindale applied that the rule should 
be made absolute on payment of costs. 

Raine, contra. 

Lord Ellenborovgh C. J. said that it was the 
rule, that where the verdict has been the error of the 
jury, the new trial is always with costs; but where 
there is any misconduct in the jury, Lord Kenyon had 
made an exception, and we have also often done so 
since. 

Raine referred to an affidavit of the misconduct of 
the jury, upon which he had obtained the rule. 
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Baylev J. It is not mentioned in the rule, which 
is not drawn up on reading the affidavit. 

i^ine said he had given it in when he moved the 
rule.'^’ 

Bay LEY J. said, then he should have seen that the 
rule was drawn up properly upon it; for otherwise the 
other parly had no notice of it, and may not have seen it. 

Itaine moved, that as one of the witnesses was very 
old and ill at the time of the trial, it should be made a 
part of the rule, that the Chief Baron’s note of his 
evidence should be read on the new trial. 

Lord Ellenborough C. J. said that that might 
be made part of the rule. 

Rule granted accordingly. 


1816. 

Srillitob 

agaitut 

Claridoe. 




CASES, 

DETERMINED IN 

%f)t Court of j&tns's BentI), 

IN THE TIME OF , 

LORD MANSFIELD, 

PKINCIPAI.I.V 

Betxvem A. D. 1780 and 1787 (a). 


Farrington against Ci^rke. 


FJIHIS was a special case, stated for the opinion of the 
Court, as follows. 

This was an action for money had and received by 
the defendant for the use of plaintiff. The defendant 
pleaded the general issue, non assumpsit, whereupon 
issue was joined. The cause came on to be tried at 
the sitting after Easter Term, 1782, at Guildhall, Lon¬ 
don, before the Right Honourable the Earl of Mans¬ 
field, Lord Chief J ustice, when the Jury found a ver¬ 
dict for the plaintiff, damages 254/., and costs 40s., 


1782 . 

IIM Jttnet 

Where defend¬ 
ant, acting un¬ 
der a power of 
attorney from 
plaintiff, took 
out administra¬ 
tion at Bengal 
to the estate of 
a deceased 
debtor, by bond 
to plaintiff, and 
received monies 
under the ad¬ 
ministration. 
Held, that he 
conld not re- 
tiun as against 
the plaintiff, on 
the ground of 
a subsequent 
administration 
obtained by 
other creditors 


(a) iV. B. These cases were decided at a time when there was no pub- 
tication of reports in K. B. viz. between Dauglat’s Reports and the Term 
Reports, and have been selected from the paper books and MS. of the “ country, 
late Mr. Justice Atkurtt, with the arguments and judgments of the Court 
in his own hand-writing, and are consequently very authentic and valu¬ 
able. The author is in possession of a comuderable collection of the MS. 
of that learned judge. 
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CASES IN THE KING S BENCH. 


1783. 

Farrington 

ngatusl 

Clarke. 


subject to the opinion of the Court on the following 
case : That at the time the defendant received the ef¬ 
fects now in his hands, the plaintiff was a bond cre¬ 
ditor of one William Flaw. That the defendant ■o’e- 
ceived the effects of the said William PlaWy under an 
administration obtained bj him in Bengal^ as attorney 
for the plaintiff, and under a power of attorney granted 
to him for that purpose. That the defendant arrived 
in England about the month of December, 1781, hav¬ 
ing the said sum of 2.541., the amount of the effects he 
so received, in iSs hands, and he still holds the same. 
The administration was decreed to Flaw's widow, by 
the Prerogative Court of Canterburtf, in November, 
1781. That Messrs. Hodges and Hill, two of the said 
William Flaw's bond creditors, are the present admi¬ 
nistrators of his estate, under a renunciation made by 
his widow, in the Prerogative Court of Canterbury, in 
February, 178?. That the defendant had notice after 
the commencement of the action, but before the trial 
of the cause, from the said Messrs. Hodges and Hill, 
not to pay the said sum of 2541. to the plain¬ 
tiff, but to retain it for their account, as the adminis¬ 
trators In England of the said William Flaw's effects. 
The question for the opinion of the Court was, whe¬ 
ther the plaintiff, by virtue of the administration grant¬ 
ed in Bengal to the defendant, as his attorney, or tlie 
said Messrs. Hodges and Hill, by virtue of the admi¬ 
nistration granted to them here, were entitled to the 
effects of the deceased William Flaw, received by de¬ 
fendant : if the Court should bef^f opinion that the 
plaintiff was entitled to recover in this action, then the 
verdict to be entered for the plaintiff, damages, 254/., 
and costs, 40s.: but if the Court should be of opinion 
that the plaintiff is not entitled to recover in this ac¬ 
tion, then the verdict to be entered for the defendant. 

Rous for plaintiff. The defendant has acted solely 



TEMP. LORD MANSFIELD. 

as the attorney T^or plaintiff, and therefore he cannot 
be permitted to set up the right of a third person ; but 
even if the rights of iJie different administrators should 
be brought in question, that of the plaintiff is prefer- 
rable. The plaintiiTs administration is prior to that 
of the defendant. The defendant must contend plain¬ 
tiff's administration is a nullity, otherwise it stands 
unrepealed. The jurisdiction under which the plain¬ 
tiff claims administration is local, and in rem 1 Salk. 
29-—37. Here there is an express authority by parlia¬ 
ment to erect this jurisdiction, ihie IS Geo. 3. 
gives them ecclesiastical jurisdiction, and power to 
grant administrations and probates. Here administra¬ 
tion is granted to defendant as plaintiff’s attorney 
(who is a bond creditor). When (as in this case) there 
is no application on the part of the next of kin, the 
Court may grant authority to any person to collect the 
effects, &c. The administration stands unrepealed, and 
is granted to the defendant merely as attorney for the 
plaintiff; and the defendant being administrator of the 
deceased, and attorney to the plaintiff, his receipt of 
money to the account of the plaintiff’s debt, is, in 
effect, payment of it to the defendant, as the* plain¬ 
tiff's agent. The defendant was bound to pay it over 
to the plaintiff when he received it; and being receiv¬ 
ed before administration granted here, a payment to 
the plaintiff would be a due administration of the assets. 

Law, for defendant. Tlie point is, whether the ad¬ 
ministrator, acting |l|pder an administration in Bengal, 
can retain the effects after he comes into England 
against the administrator here. 1 admit he had au¬ 
thority to receive, to distribute, and pay, and do every 
necessary act there. He might have retained for his 
own debt, but not for the debt of the plaintiff. The de¬ 
fendant must answer to the creditors, for having,taken 
on himself the character of administrator ; he must pay 
according to priority ; he could not pay the plaintiff his 


4a I 


1782. 


Fahrinoton 

ngaintt 

Ci-AHKB. 
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1782. 

Parbinotok 

CUIIUIJB. 


1784. 


14M iUigr. 

If after refer* 
enoe by bond, 
one of sereral 
of the obligees 
dies before 
avaid made, 
the arbitratoia 
cannot award a 
payn^t to the 
aurvirors and 
executors of 
deceased, and 
that they «li«M 
release obli* 
gors. Q«. Ifthe 
award would 
haTe been 
good, if made 
on surviving 
obligees only 
(«). 


CASES IN THE KING'S BENCH, 

debt if there wcrejudgmentsciisting. lf\here was no ap¬ 
plication of iheassets, during the operation of law, to pay 
the plaintiff’s debt, there was none in fact; and having 
made none before he came over here, tlie claim of the 
administrator here is superior to the plaintiff's. Salk. 
‘Mi. The character of attorney and administrator do not 
interfere. AmcIs abroad might have been collected 
in Bengal under a prerogative administration, before 
the regulating act of 13 Geo. 3. He ^ted 3 P. 

fVms. 369 . 11 yin. Ab. tit. Executor. 

* 

Peb CtiKiAM. Defendant acted under authority 
from the plaintiff, and retained the money for plaintiff, 
and it is as a payment to him. Defendant cannot pay 
it into the hands of another person, who only wants to 
get the assets, that he may retain for his own debt. 

Judgment for plaintiff. 


Edmunds and others against Cox and others. 


JJEBT on bond, dated 21st July, 2Cth year of the 
reign, given by defendants to Elizabeth Kent 
and plaintiffs, for the payment of 300/. 


Plea, after craving oyer of bond and condition, 
states the latter as follows : 


“The condition of this obligation is, that if the above 
bounden defendants, B. C. and J. C. and every of 
them, their, and every of their executors, and 

administrators, for their and every of their parts and 
behalfs, do in all things well and truly stand to, obey. 


(a) See 1 Monk. 366. Death of a party before award made, is a 
revocation of the arbitrator’s authority, where cause referred by order of 
mri prnw, and verdict taken subject to award, unless exjwessly provided 
for. 2 B, and ji. 394. Parties shoidd always insert a clause in the bond 
or agreement of arbitration, or in the order of mri pruu, to obviate this 
effect ariring from the death of either party. Id. Odd. Death is a revoca¬ 
tion of authority, even in equity. See 17 Fes. 241. 
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abide, perform,’^'fulfil, and keep the award, order, arbi- 1784. 
trament, final end and determination, of, 8cc. J. P., 
of, &c. Gent, and T. W of, 8tc. or any two of them, 
arbitrators indifferently named, elected, and chosen, as cox and others. 
well on the part and behalf of the above bounden de¬ 
fendants, as of the above named E. K. and the 
plaintiffs, to arbitrate, award, order, judge, and deter¬ 
mine of and concerning all and all manner of action 
and actions, cause and causes of action, suits, indict¬ 
ments, prosecutions, bills, bonds, specialties, judg¬ 
ments, executions, extents, quarrelsf controversies, 
trespasses, damages, and demands whatsoever, at any 
time or times heretofore had, made, moved, brought, 
commenced, sued, prosecuted, done, suffered, commit¬ 
ted, or depending by or between the said parties, or 
any of them, so as the said award be made in writing 
by the said arbitrators, or any two of them, on or be¬ 
fore the 5th day of November next ensuing the date 
hereof, then this obligation to be void, or else to re¬ 
main in full force. And the said several obligors do 
consent and agree, that this submission to the award 
above mentioned shall be made a rule of his Majesty’s 
Court of King’s Bench, at Westminster actio non, be¬ 

cause " the arbitrators in the said condition above men¬ 
tioned did not, nor did any two of them, make any award 
between the said defendants and (Sle said E. and the 
said plaintiffs in the said condition named, according 
to the form and effect of the said conditionconclud¬ 
ing with a verification of judgment. 

Replication, that after making of the bond, and be¬ 
fore 5th November, in the condition thereof mentioned, 
the said E. K. died,having by her will appointed M. K. 
and fV, E. her executors; that two of the arbitrators, 
after her death, made their award, thereby awarding, 
that defendants should pay unto the plaintiffs, and the 
said executors of E. K, the sum of 70/., in full dis- 
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1784 charge of all monies, &c. due or owing by dofoiidants 

-unto the said E. K. and the said plaintiffs, or any of 

awiothvrl them, upon any accounis before the execution of the 
i'ox'nZiothers, ^onds of arbitration ; and that all actions, &c. should 
cease; and that the executors and plaintiffs should 
give releases to defendants. The defendants did not 
pay the sum #(rarded. 

Demurrer to this replication, assigning As causes. 

For that it appears in and by the condition to the 
said writing obligatory annexed, that the award, (if 
any made, ought to have been made between the said 
defendants and the said E. K., and the said plain¬ 
tiffs; and for that the said defendants have, in and 
by their plea aforesaid, alleged and pleaded, that the 
said arbitrators, in the condition above named, did not, 
nor did any two of them, make any award belw'een 
those parties in the said condition named, according 
to the form of the said condition; and for that it ap¬ 
pears in and by the said plea so pleaded in reply, that 
the said pretended award therein set forth was not 
made between the said parties, but was made after 
the death of the said E. K., and therefore the said 
plea so pleaded in reply is not any answer to the said 
plea of the said defendants, by them pleaded in bar in 
form aforesaid. And for that the power of the arbi¬ 
trators to make any award of and concerning the pre¬ 
mises to them referred, ceased upon the death of 
the said E. K., and therefore the pretended award 
aforesaid is null and void in la^^D-and as if no award 
had been made of or concerning the premises referred 
as aforesaid; and for that the said replication is, in 
other respects, uncertain, insufficient, and informal,” 
&c. Joinder in demurrer. 

Morgan, for the defendant. The question in this 
case is, whether the power of the arbitrators was not 
determined by the death of Elizabeth Kent. I contend 
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il is revoked, u^on the authorities in 3 Vin.hhr. 434. 1784. 

I Danvers Ab. 670, pi. 4. Sir fV. Jones, 338. At com- eomd^s 

mon law, the death of a party before verdict and judg- 

ment, was an abatement of the suit. Here was a Cox mu/ ot/un. 

total revocation of the power of the arbitrators ; and 

the bond is not single, but is to perform an award; and 

if there is no award, there is nothing to^iie performed. 


Bower for plaintiff. The bond binds the party, his 
executors and administrators ; why should they not be 
comprized as to the subject matter of’the award ? If 
the award was made in the testator’s life time, the ex¬ 
ecutors would be clearly bound by it. This is a joint 
cause of action, which survives at law, though in equity 
only the executors are to have the bcneht of it (a). If 
the action survives, the award is only void as far as re¬ 
lates to the executors. It is good as to the rest. 2 
yentr. 249; 1 Lord ; Salk. 69 J Carth.378, 

in support of this argument, were cited. 


Per Curiam. The arbitrators have considered the 
executors as parties before them ; that could not be 
done. Had the award been belweeu the defendants 
and the survivors, it might have been very doubtful 
whether that might not have beeu good, as the cause 
of action survives. But upon the form of the present 
award, the objection is fatal, as the arbitrators have 
awarded the money to be paid to the survivors and the 
executors, and the executor, as well as survivors, are 
to give releases; whfreas he had no power to order 
the executors to do the act. 

Judgment for defendant. 


(rt) Sec 1 East, 4!>7. SiM, 444. 1 C/iilfy on Pleading, 12. 
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Emter Term, 

A demand 
against a sur- 
riving partner 
as survivor, 
majr be joined 
with a demand 
due from him, 
as if he were 
solely liable (a). 


Golding agoing J. and G. Vaughan. 

JJECLARATION in assumpsit, for goods sold and 
delivered to defendants, and one George Vaughan, 
the father, ii^is life time, since deceased; also con¬ 
taining acoumfor goods sold and delivered to d^end- 
ants alone, and other common counts, upop promises 
made b}* them. 

To this declaration tlie defendants demurred, on the 
ground of a misjoinder of action, and assigned the fol¬ 
lowing causes of demurrer: 

For that the said plaintiiT hath, in and by the decla¬ 
ration aforesaid, declared against them the said de¬ 
fendants, as surviving partners of a third person; to 
wit, George Vaughan, the father; and also against them 
the said defendants, upon promises alleged to.have 
been made by them only ; and therefore it appears, in 
and by the declaration aforesaid, that the said plaiolifT 
hath included two incompatible demands in one and 
the same action ; and for that the damages to be reco¬ 
vered are entire, so that no proper judgment can be 
given by the Court, as it cannot be said or determined 

(a) There does not appear to have been any other express decision on 
this point, excepting JUchartts v. Hewther, 1 Bar. tf Al. 29, The cases 
however in 6T. R. 582. SRpprr v. Stedstme, 1 /itep. 47, and 5 T. 
R. 493. 1 B. and A. 29, are to that effect. Under the above form of 
declaration pluntiff may recover one demand due from the defendant 
individually, and another due from him as|wviving partner. 1 Bam. 
and Aid. 29. And so he might if he charged the defendants in declara¬ 
tion as solely being indebted to him, without any counts as for debts due 
from defendants and decea-sed partner; it not being absolutely necessary, 
though usual, to sue the dtJhuiatUs as surviving partners. Id. iMd. 
Bagaelv. Vzegvrr, M. T. 1819. But this rule is otherwise with regard to 
surviving plaintiffs, who must always sue as such. Sec 4 Berm, and 
Aid. 37. 2 Saund. 121, n. /. 2 Stark. 3C5. A surviving plaintiff may, 
however, in an action brought by bitii as such, include a debt due to him 
in his own right, expressly declaring as surviving partner. Sec 3 T. R. 
433. 5 T. R. 493. f, T. K. 582. 
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what damages ^Ihill be adjudged against the defendants, 
as surviving partners, and what damages shall be ad¬ 
judged against the said deferents in their own right; 
-and for that tlic declaration aforesaid is in other re¬ 
spects uncertain, insufficient, and wants form. 

Joinder in demurrer. 

Morffan, for the defendant, contended,"that these de¬ 
mands callnot he joined in one action, because the 
rights of different persons arc involved. S Vin. Abr. 38, 
40. 44. Hob. 88. CVo. EUz, 406. Even \yhere an 
executor is plaintiff, he cannot join in an action, a de¬ 
mand in right of an executor, and one in his own per¬ 
sonal right. 2 Ler. 110. Salk. 10. Show. 366. 
Carth. 235. In the present case there is no survivor¬ 
ship, as the jits accrescendi inter mercatores locnrm non 
huhet. If there should be a general verdict against the 
defendants, they would then have to proceed for con¬ 
tribution against the representatives of the deceased 
partner. But as sometliing would be recovered against 
the defendants on their own liability, and something in 
their character of surviving partners,it will be uncertain 
what was the proportion of each. How, also, are the 
costs to be ascertained, suppose the defendants should 
plead a set-off? 

Sei> her Curiam. There is nothing in the objec¬ 
tion, though, in some cases of partnership, the right or 
liability may beneficially serve for or against the exe¬ 
cutors of the deceased partner; yet, at law, the legal 
right and liability entntely survive against and for the 
surviving partners, who alone can at law sue and be 
sued. 

Judgment for plaintiff. 


4S7 

1782. 
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178'2. Tamm and another asainst ^A'illiams and another. 


Ettfttr Term. 

In A plea of 
foreign attaeli- 
nient, it is ne¬ 
cessary to aver 
tlmt the gar¬ 
nishee resided 
a-ithin the ju¬ 
risdiction of the 
mayor's court. 
Qtt. If it is not 
also necessary 
to aver that the 
defendant, in 
action in may¬ 
or's court, liad 
notice of the 
custom, and of 
the attachment 
against gar¬ 
nishee (ff). 


JJECLA RATION in assumpsit, for goods sold and 
delivered, and the common money counts, and ac- 
coiinl slated. 

I’lea, general issue, except as to 79/. Os. Qd., and as 
to that sum, that it was satisfied under an fttachment 
upon the defendants as garnishees, upon a judgment 
recovered in the mayor’s court, according to the cus¬ 
tom of the city of London. The plea, however, did 
not stale that the defendants in the action in the may¬ 
or’s court were within its jurisdiction, or that they had 
notice of the custom (fi), or of the attachment. Upon 


(nr) See Precedents of Pleas, 5 Tawnl. 234. 2 II. li. 3(52. According 
to the case of Hanks v. Self, S Taunt. 234, note, in a plea of foreign at¬ 
tachment, it is not necessary to aver the custom, that the plaintiff below 
shall swear to the debt, or the fact that he did swear to it j neither that 
the plaintiff in the principal case was indebted to the ]>1aintiff below, 
within the jurisdiction of the mayor’s court, nor that a writ of sci. 
fa. issued against the garnishee ; and it is enough if it shew he was 
warned to shew cause. And, in a foreign attachment, it is not necessarv 
that the debt should arise within the jurisdiction, or that the defendant 
in that court shoidd reside within it, or be actually summoned. .5 Taunt. 
22.5. Hut if the plea state the cnstopi to be “ that if any person be, or 
hiitli been, indebted to any other person within the said city,” &c. it ought 
to aver, that the defendant iik the action w'as indebted to the plaintiff 
within the city. See 2 II. Ufa. 3(52. And according to the decision in 
Welter and another v. Rucker and another, 1 Ilnd. and B. 41)1, it seems 
that the case reported in the note of Tauiilon is much qualified in one 
respect, viz. that in order to dischiirge. the garnishee, execution must be 
actually executed, and that .-.ward of execution be made ; and that these 
facts ought to appear in the plea. The payment must be compulsory to 
discharge the garnishee; and the cnterin 5 f% sum to the credit of a party 
in a merchant's book is not payment, unless under an express assent that 
such entry shall stand for payment. I /)r«rf. and B. 41)1. A plea of 
foreign attachment may, it seems, be given in evidence under the gcneml 
issue nan assumpsit, 3 If'its. 297. 5 7aaHt. 228. .3 East, 3f>7. But in an 
action on a deed, it must be pleaded. 1 Saunders' Rep. As to the neces¬ 
sary rridence of the attachment and proceedings, &c. in Mayor's Court, 
see 3 East^ 367. 3 Wits. Rep. 297. 2 Black. Rep. 8.34. 5 Tauiil. 234. 

(A) It will be useful to give the form of tie plea, which was its fol¬ 
lows, —As to the sum of 79/. Os. 9f/. actio non; — Because thev (Ik 
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liicsc grounds, tlic plaintiffs in this action demurred to 
the plea, and in their demurrer assigned for causes, that 

- ——»—- ---- - 

Hiiid B. and <1. say that the city of I,<mdoH is, and time out of mind 
hath been, an antient city; and that there now is, and time imme¬ 
morial hath beeh, a certain custom used and approved within the 
same city, that is to say, that if any person be, or hath been, indclited to 
any other pqpon witliin the said city in any sum of and for re¬ 

covery thereof such person affinn or hath affirmed a lull in original in debt 
in the court oUis present Majesty, or of his predecessors, king^ or querns 
of Rngland, liMd or to be holdcn before the mayor and aldermen of the 
said city for the time being, in tlie Cbambhrs of the Guildhall of the said 
city, within the said city, according to the said ctistom of the said city, 
against such person so indebted ; and by virtue of such bill original it lie 
or hath licen commanded by the said ronrt to any of the seijeants at mai'e 
of the said mayor and aldermen for the time being, and a minister of the 
said court, to summon such person named defendant in the. said bill ori¬ 
ginal to lie and appear in the same court, held before the mayor and alder¬ 
men of the said city for the time being, in tlic Chamber of the Guildhall 
of the said city, to answer the plaiiitiif in such bill original; and if such 
Serjeant at mace and minister of the said court, by virtue of such precept, 
return and certify, or hath returned and certified to the said court holdrii 
ns aforesaid, tbat such defendant in the bill original bath or had nothing 
ivithin the liberties of the said city, by which or whereby be can or could 
lie siimmoucd, nor is nor ivas to be found within the same city; and such 
defendant at tbat court being solemnly called, doth n<it appear, or hath 
not appeared, but makes or bath made default; and in the same court it 
be or hath been testified or notified to the same court by the plaintiff in 
the said original bill, that any other person be or hath Injen indebted to 
any such defendant, in any sum of uioney ainoimting to the sum of the 
debt in such bill original specified, or any part thereof, tiien at the peti¬ 
tion of such pbaintiff, it is and hath been coinmandeil by the said court to 
one of the Serjeants at mace and a minister of the said court, to attach 
such defendant in such bill named, by such sitin of money so Iieing in the 
bands or custody of such other person, so that such defendant be and ap- 
IMtar at the Stud court, or at the then next court held or to be holden 
before the said mayor and aldermen as aforesaid, to answer such plaintiff 
of and in the plea in such his bill origiiud specified; and if such serjeant at 
mace and minister of the samofourt, at the same or at the then next court 
held or to be holdcn as aforesaid, return and certify to the said court, 
such defendant to be attached by such sum of money so being in the 
bands and custody of such other person, and the .same sum in the hands 
and custody of such other {lersoii defended, so that such defendant in such 
bill original named, be and appear at such same or the then next court, 
held or to lie holdcn as aforesaid, to answer such plaintiff in the plea in 
such bill original specified; and if snch defendant at that and three other 
courts from thence next severtdly held or to be holden before tlie mayor 
and aldenncn of the said city as aforesaid, that is to say, at four such 
• iiiirts.'^ie or hath been .soleinniy called, and appears hot, or hath not ap- 
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and another 
against 
WlLMAMS 
and another. 


the plea amounted to the general issue (c), and that rn- 
stead thereof the general issue ought to have been 
-*- - —— 

peared, but inidies or hath made default, and aueb defaults, arcording to 
the custom of the aaid city, be recorded against such person defendant, 
after such attachment made as aforeaidd, such plaintiff in such bill origp* 
nal named, at every such four courts, in his proper person or by his at¬ 
torney appearing,;1|Hid odcring himself against such defendant in the plea 
in such hill original, .‘specified according to the custom of the sud city, 
then at the last of such lour courts, or at any court held or be holden as 
aforesaid after such four defaults recorded as aforesaid, arthe petition of 
such plaintiff in such hill original named, made to the said court, it is and 
hath been used for the said court to command such or any other serjeant 
at mace an.l minister of the said court, to warn such other person, ac¬ 
cording to the custom of the said city, to be sjid appear at any court after¬ 
wards to be holden before the mayor and aldermen for the time being as 
aforesaid, to shew if any thing he hath or knows of to say for himself, 
why siieh plaintiff in such bill original named ought not to hare execution 
of such sum so attached as aforesaid; and if at such court such serjeant at 
mace return, and certify to the same court ^such other person, in whose 
hands such sum of money is or hath been attached as aforesaid, to be 
warned according to the custom of the said city, to be and appear in the 
same court to shew cause as aforesaid ; and if such person so warned, being 
solemnly called at such court, doth not appear, nr hath not appeared, but 
makes or bath made default, then it is, and time immemorial as aforesaid 
hath been used and accustomed for the said eotfrt to award, and such 
plainfifT to have, execution of such sum so attached as aforesaid, to satisfy 
such piainlifTs debts in such bill original specified, or so much tjiereof 
as such sum so attached extends or hath extended to satisfy, by sufficient 
pledges, to be found and given by such plaintiff in such bill original named 
in the same court, according to the custom of the same city, to restore to 
such defendant such sum of money so attached as aforesaid, if such de¬ 
fendant, within a year and a day from thence next ensuing, come, or hath 
come into the said court, holden as aforesaid, and disproves, or hath dis¬ 
proved qt avmdcd the said debt on the said hill original contained, ac¬ 
cording to tm custom of the said city from time immemorial as aforesaid 
used and approved ; and that after such pledges found, and exerntion had 
of such sum so in the hands and custody of such other person, attached 
and defended l>y the plaintiff in such bill (^^inal named, such other per¬ 
son, in whose hands or custody such sum As or hath been attached as 
aforesaid, is and hath been discharged against such defendant, if the 
said sum so attached and bad in execution as aforesaid, and such defend¬ 
ant in such original hill named, is and bath been discharged against such 
plaintiff of so much money of his debt in such bill orifpiial demanded by 
such piuntiff, so long as such j-adgment and execution remain in force 
aiid^ effect, not revoked nor disproved by such defendant, and of such 
sum of money so attached and defended and in execution, amounts not. 

Not objectionable on this ground. 2 Hen. Bla.37\. 1 NoU. Ab. 552. 
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\)leaded ; and ibat no proper or decisive issue could be 
taken on the plea, &c. Jointer in demurrer. 


or bath not amounted to the whole 8um of the debt in and by the said bill 
original demanded by such plmutilT against such defendant, then such 
plaintiff, by the custom of the same court, is, and tiu|e immemorial as 
aforesaid hath been used and accustomed to have, pi^«ss against such 
defendant, according to the custom of the said city, for the residue of 
his said debt ^ him in such bill original demanded ; and the said B. 
and J. further say, that the said custom and all other customs of the said 
city, obtained and used in the same city during all the time aforesaid, by 
authority of a parliament of Richard the Secmid, late king of England, &c. 
after the conquest, holdcn at WeslmiiuteT, in the seventh year of his reign, 
were ratifted and confirmed to the then mayor and rommonalty and citi¬ 
zens of the said city, and their successors ; and the said B. and J. further 
say, that one T. G. and J. A. of Lottdon, merchants, liefore the day of 
exhibiting the bill of the said C. A. and J,, to wit, on the sixteenth 
day of Juhj, in the nineteenth year of the reign of his present niajestv, 
in their own proper persons,, came into the king's majesty's court, holdcn 
before S. P. esquire, then mayor of the said city of Londtm, and the then 
aldermen of the said city, iti the said Chamber of the Guildhall of the said 
city, situate in the parish of St, Lawrence, Jevtii, in the ward of Cheap, 
iMndon, aforesaid, according to the custom of the said city, and then and 
there in die same court, by the names of T. G. and J. A. affirmed a cer¬ 
tain bill original against the widow of C. T. and M. in a plea of debt 
upon demand, of six hundred pounds of lawful money of Great Britain 
in the tenor of which said bill original follows in these words, that is 
to say, T. G. and J. A by H', N. their attorney demand, against the 
widow of C. T. and M., s'lx hundred pounds of lawful money of Great 
Britain, which they owe to, and detain from, the said plaintiffs : For 
that whereas on the fiftceuth day of Julif, in the uinctoenth year of 
the reign of our sovereign lord king Geurge the Third, at the parish 
of Saint Helen, London, the said defendants, for and in consideration 
of divers sums of money bcfoie that time due and owj^ from the 
said defendants to the said plaintiffs, and then in arrear and unpaid, 
granted and agreed to pay to tlie said plaintiffs the six hundred pounds 
above demanded, where and when the same should afterwards be de¬ 
manded ; yet notwithstandii^ the said defendants, although often 
thereto requested, have nat| nor hath either of them yet paid the said 
plaintiffs, or either of them, the said six hundred pounds above demand¬ 
ed, or any part thereof, to the damage of the said plaintiffs of twenty 
shillings, and therefore they bring this suit, &c. And the said T. and J. 
then and there in the same court, according to the custom of the said 
city, found pledges to prosecute their said original bill, to wit, J, D^ad. 
R. R., and then and there appointed in their stead ff'. H. their atton!^, 
against the said widow of C. T. and Af. in and upon the said plea of the 
said b'Ul original, according to the custom of the said dty, &c. and by 
their Aiid attorney then and there also prayed process to lie thereupon 
made to them against the said widow of C. T, and At,, according to (In- 
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Darrell, lor ihe plaintifi'. The cnstoin pleaded is no 
l)ar. It is not stated in the plea, that the defendants 

custom of the said city, and it was then and there granted to them, &c. 
Wiereupon upon the petition of the said T. and J., made to the said 
court by their said attorney, and by virtue of the said bill original, it was 
commanded by thd Raid court to one L. P., one of the said serjeants at 
mace of tlic said mayor and aldermen, and a minister of the said court, 
that he, according to the custom of the said <dty, should summon by 
goo<l summoners the said widow of C. T. and Af. to be and appear at the 
same court, holdeii before the said mayor and aldermen as aforesaid, on 
the said sixteenth day of July, in tlic said nineteenth year of the reign of 
our Sovereign Lord King George the thinl, to answer to the said T. and 
J. of and in the plea in the said bill original specified, and that day was 
then and there given by the said court to the said T. and J., in the 
same plea, &c. whereupon afterwards, to wit, on the same day at the 
same court, the said serjeant at mace and minister of the same court, 
according to the custom of the said city, returned and certified to the 
same court that the said widow of C. T. and M, had nothing within the 
liberties of the said city, by which or whereby they could be summoned, 
nor were they, or was either of them to be found ivithin the said city, 
and thereupon the said widow of C. T. and A/, were then and tlierc 
solemnly called, and did not, nor did cither of them appear, but made 
default; and thereupon afterwards, to wit, on the same day at the same 
court, it was testified and notified to the same court, by tlic same T. and 
J., that the said U. and J, were then indebted to tlic said widow of C. T. 
and A/, in the sum of seventy-nine pounds and ninepence, which they 
in tlieir bands and custody then had, and from the said widow of C. T. 
and M. detained; and the same T. and J. then and there by their said 
attorney, prayed the same court to command the said seijcant at mace 
and minister of the same court, according to the custom of the said city, 
to attach the said widow of C. 7'. and A/., by the said seventy-nine pounds 
and ninepence, then being in the bauds and custody of the said H and J. 
to defend, according to the custom of the said city, so tliat the said 
widow of C. T. and A/, might be at the next court of ids said Majesty, 
to be bolden before the said mayor and aldermen, in the said chamber of 
the Guildhall of the said city, according to the custom of the same city, 
to answer to the said T. and J. of and in plea in the said original bill 
specified ; whereupon, at the petition of the said T. and by their at¬ 
torney aforesaid, to tlie same court, it was commanded as aforesaid by 
the same court to the said serjeant at mace and minister of the said 
court, that he, according to the custom of the said edty, should attach the 
said widow of C. T, and A/, by the said seventy-nine pounds and niue- 
pe^^, being in the hands and custody of the said U. and J., and the 
saiOT seventy-nine pounds and ninepence in the bands and custody of the 
said B. and J. should defend, according to tlio custom of the aforesaid 
city, so that the said widow of C. T. and -M. might be at the next conrt of 
Ids said Majesty, to be bolden before the said mayor and aldermen on the 
sovcuteeiith day of Jult/, in the said nineteenth year of his said prrsi'nt 
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ill this action were witJiiii the Jiirisdiclion of the Court, 
or that the defeiiilaiils in the action in the mayor’s 


Majesty's reign, according to the custom of tlic said city, to answer to the 
said T. and of and in tlie jilea in their sui<l bill origiual specified; and 
that the said Serjeant at mace should then certify to tlic said court what 
he should do by virtue of the said precept; and the same day was then 
and there given by the same court to the said T. and J. in the said pica, 
at wliich day, to wit, on the said scvendi day of Juhj, in the said nine¬ 
teenth year of the reign of his said present Majesty, at the said next 
court of his said Majesty, linldcn before the said mayor and aldermen, in 
the said chamiHir of the Guildhall of the said city of A»»r/an, according 
to the custom of the said city, the said T. and J., by their said attorney 
came and appeared, &c., and the said Serjeant at iiiace then and there 
returned and certified to the same court that he, according to the custom 
of the said city, on the said sixUtcutli day of in the ninetuentb year 

of the reign of his said present Majesty aforesaid, between the liour.> 
of one Jtud five in the afternoon of the same day, by virtue of the 
sidd precept, had attached the said widow of V. T. and .1/. by the said 
seventy-nine itounds and nincpencc, then lu-ing in the hands and custody 
of the said/f. and y. according to the custom of the said city, and the 
same seventy-nine pounds and nine-pence, so being in the hands and cus¬ 
tody of the said tt. and had defended, according to the custom of the 
said city, so that the said widow of C. T. and M. might be then and 
there at the said court, to answer the said T. and J. of and in the plea in 
their said original bill specified, as before commanded ; whereupon in the 
same court of his said Majesty, then iiolden before the said mayor and 
aldi.>rmcn, in the said chamber of the Guildhall of the said city, on the 
said seventeenth day of W/irif, in the said uiueteeuth year of his present 
Majesty, according to the custom of the said city, the said T. and J. by 
their sitiil attorney, olfered themselves against the said widow of f\ T. and 
il/. in the said plea in the said original bill sixjcified, according to the 
custom of the said •'ity; and the said widow of V. T. and .1/., at the 
(letition of the said T, and ./. by their said attorney, then and there made 
at the same court, were scdemnly called and did not appear, but then and 
there made the first default, which said default was recorded upon the 
said widow of V. T. and <1/. at that court, in the said plea in the said origi¬ 
nal bill specified, according t>i the said custom of the said city, .^nd there- 
ii|iuu, according to the custott of the said city, a'day was then and there 
given by tlie same court U) the said widow of C. T. and M., until the 
next court of his present Majesty, to be lioldcii before the said mayor 
and aldermeu, in the said chamber of tlie said Guildhall of the said city, 
on the. nineteentli dtiy of July, iii the said nineteenth year of the reign Of 
his said present Majesty, according to tlic custom of the said city, and 
tlic same day wat' tlicn and there given by the same court to the said T. 
.'Old J. ill the same plea, iSic.; ut which said iie.Yt court of his said Majes¬ 
ty, iioldeii before the said mayor uud aidcrnieii, in the said chamber ol 
the Guildhall of the same city, on the said nineteenth day of July, ic the 
siitl nineteenth year of tin- iriun of his said pr<;scnt Majesty aforrsaid 
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1782. cuiirt had notice of the custom, neither is it stated that 
Tamm they had notice of atlachoKiit. The case in Bro.Ah. For. 

atui anaihfr 

against “ 

Williams nceording to the custom of the said city, the said T. and J. by their aforc- 

arul another. .... , ,, .. .. 

said attorney appeared, and then and there in the said court offered 

thcmscires against the said rridow of C. TV- and of and in tlic siud 
plea in the said original bill specified, according to the custom of the 
smd city; and the said widow of C. T. and M., at the petition of tlie said 
T. and J. theUy^nd there made in the same court, were solemnly called 
and did not appear, but then and there made a second default, which 
smd second default was recorded upon tlic said widow of C. T. and M., 
at the same court, in the said plea, in the said bill original specified, 
according to the custom of the said city ; and thercapoii, according to 
the custom of the said city, a day was then and there given by the same 
court to the said widow of C. T. and M,, until the next court of his 
present Majesty, to be bolden before the stud mayor aud aldermen in the 
said chamber of the said Guildhall of the said city, on the twentieth 
day of July, in the said nineteenth year of the reign of his smd pre¬ 
sent Majesty, according to the custom of the said city, and the same 
day iv'as then and there given by the said Court to the said T. and J. in 
the same plea, &c. at which said fiext Court of his said present Majesty, 
lioldcn before the said mayor and aldermen, in the said Chamber of 
Guildhall of the same city, on the said twentieth day of July in the said 
nineteenth year of the reign of his said present Majesty, according to the 
custom of the said city, the said T. and ./. by their saiB attorney, appear¬ 
ed, and then and there, in the same Court, offered themselves against the 
said widow of C. T. and M. in the said plea in the said original bill spe¬ 
cified according to tlie custom of the said city ; and the said widow of C. 
T. and M. at the petition of the said T. and J. then and there made in the 
same Court, were solemnly called, and did not appear, but then and 
there made a third default, which said third default was recorded upon 
the smd widow of C. T. and M. at the same Court, in the said plea in the 
said bill original specified, according to the custom of the said city ; and 
thereupon, according to the custom of the smd city, a day was then and 
there pven by the same court to the said widow of C. T. and hf. until the 
next court of bis present Majesty, to be holden before the said mayor and 
aldermen, in the said chamber of the said Guildhall of the s.-iid city, on 
the twenty-second day of Jtdy in the said nineteenth year of the reign of 
his said present Majesty, according to the custom of the said city ; 
and the same day was then and there given by the said court to the 
said T. and J. in the same plea, &c. at which said next court of his 
said Majesty, holden before the said mayor and aldermen, in the said 
chamber of tlic Guildhall of the same city, on the said twenty-second 
day of July in the said nineteenth year of the reign of his said present Ma¬ 
jesty, according to the custom of the said city-; the said T, and J. by 
their smd attorney appeared, and then and there, in the same court, of¬ 
fered themselves against the said widow of C. T. and M. of and in the 
said plea in the said original bill specified, according to the custom of the 
said dty ; and the said widow of C. T. and M., at the jictition of the said 
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Attach. 557, pi. 3, pL 4, is an authority to shew that the 
plea must state the party is within the jurisdiction; and 


T. and J. then and then: made in the same court, vere solemnlf called, 
and did not appear, but then and there made a fourth default, which 
said fourth default was recopled upon the stud widow of C. T. and M. at 
tile same court in the said plea in the said bill original specified, accord- 
ingf to the custom of the said city ; and thereupon afterwards, and after 
the said fourth default recorded upon the said widow of C. T. and M, ac¬ 
cording to the custom of the said city, in form aforesiAl, to wit, at the 
court of the said Lord the King, holden before the said mayor and aider- 
men, in the said chamber in the Guildhall of the said city, on the twenty- 
second day of July, in the said nineteenth year of the reign of bis said 
present Majesty, at the petition of the stud T. and J. made to the said 
court by their said then attorney, it was then and there, by' the same court 
commanded to the said Serjeant at mace, that he, according to the custom 
of the said city, should warn and make known to the said J3. and J. to be 
and appear in the said court to be holden before the said mayor and al¬ 
dermen, in the said chamber of the Guildhall of the said city, on Monday^ 
the eleventh day of October, in the nineteenth year of the reign of our So¬ 
vereign Lord King George the Third, at ten in the forenoon, according to 
the custom of the said city, to shew cause, if any thing they had, why the 
said T. and J. should not have execution against them for the said sum of 
seventy-nine pounds and ninepence in monies numbered, theretofore at¬ 
tached in their hands as the propiw monies of the said widow C. T. and M. 
and that tite said seijcant at mace should then certify to the same court 
what he should do by virtue of the said precept, and the same day was 
then and there given by the same court to the said T. and 7’. to be there, 
&c. and on which said day, at the court of the said Lord the King, holden 
before the said mayor and aldermen, in the said chamber of the said 
Guildhall of tlie said city, according to the custom of the said city, on the 
eleventh day of October in Gie said nineteenth year of the reign of the said 
Lord the present King, the said T. and J. by their said attorney, came and 
appeared, and the said scijeant at mace tlien returned and certified to the 
said court, that he, by virtue of the said precept to him directed, had warned 
and made' known to the said Ji. and J. to be and appear in the said court 
there to be holden, &c. to shew cause, as to him above was commanded; 
whereupon, at the petition of the said T. and J, made to the siud court by 
their said attorney, the said B. and J. were then and there solemnly de¬ 
manded, and did not appear, but made default; and thereupon the said 
T, and J. by their said attorney, then and there, in the same court, ac¬ 
cording to tlie custom of the said city, prayed execuUon of the said se¬ 
venty-nine pounds and iiincpence, so attached in the hands and custody of 
the said Ji. and J. as aforesaid, to be adjudged to him, according to the 
custom of the said city, ,&c. Therefore, on the said eleventh day of Oc¬ 
tober in the said tkineteenth year of the reign of his said present Majesty, 
at the same court then and tiicrc held, according to the custom of the said 
city, it was considered by the said court, titat the stud T. and 7. should 
luirc execution of the said seventy-nine pounds and ninepence, in mo- 
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CASES IN THE KING’S BENCH, 

(he cases in IaUw. 979- lioL Ab. 554, pi. 5 aud 4. Ltiitiu 
COB, are to the same effect (d). The case in 3 II’Usuh’i, 

nics numbered, »> nttachnl as ufbresnid, by two sufficient pivtiges, lo be 
found and given by them the said 7*. and J, in the same court, according 
to the custom of the said eity, to restore to the stud widow C. T. and M. 
the said seventy-nine pounds and uinepenee so attaelied, if they the said 
widow C. T. and M. within one year and one day then next eusning, ac- 
conling to the custom of the said city, should come into the said court and 
disprove or avoid tlie said debt, id and by the said original bill of the stiid 
T. and J. demanded, aud that the said T. and J. shoidd have process 
against the said widow C. T. and .V. for the residue of the said debt in tlu- 
said bill original specified, &c. and thereupon tiie said T. and at that 
court, holden before the said mayor and alderiuen, in the said chamber of 
the Guildhall of the said city, of the said elevenlh day of October in the 
said nineteenth year of the reign of his said present Majesty, accordinir to 
the tenor of the said judgment, and the custom of the said city, found 
sufficient pledges, to wit, T. T. aud O'. M. citizens of the said city, to 
restore the said widow C. T. and M. the said seveuty-iiiue pounds and 
ninepence, so attaebed us aforesaid, if the said widow V. T. and 
ilf. should, within a year and a day tlien next ensuing, come into the 
said court and disprove or avoid the said debt in and by the said bill ori¬ 
ginal demanded, according to tlic custom of the smd city ; and thcrcupou 
the said T. G. and J, in the same court, and by the consideration of the 
same court, according to the tenor of the said judgment, and the custom 
of the said city, had execution for the said seventy-nine pounds and 
ninepence, so attached as aforesaid, and thereof in the same court 
acknowledged to be satisfied. Sec. as by the record and process thereof 
remaining in his said Majesty’s court, holden biifore the said mayor and 
aldermen, in the said chamber of the Guildhall of the said city, more fully 
appears; and the said B. and J. further in fact say, that the said seven¬ 
ty-nine pounds and ninepence, so attached in their hands, and in execu¬ 
tion had at the suit of the said T. G. and J. accorduig to the custom of the 
said city, and the same seveuty-niue pounds and ninepence, parcel of the 
said several sums of money in the said several promises and undertakings 
in the said declaration of the said C. A. T. widow, and J. JJ. At. above men¬ 
tioned, are one and the same sum of money,and not other or different sums. 
And the said J3. and J. in the said original bill and attachment mentioned, 
and the said It. and J. in the sud declaration above^amed, arc the same 
persons, and not other or different persons } and also, that the said widow 
of C. T. and At. named defeuditnts in the said original bill, prosecuted at 
the suit of the said T. G. and J ., and the said C. A. T., widow, and J. li. At. 
named plaintiffs in the above declaration, are the same persons, aud not 
other or different J and that the said judgment and execution still remain 
in full force and effect, in no wise disproved or revoked by the said C. A. T. 

(d) Sec also 2 //. lila. 82. C, T. R. 7<i0. 1 r>:iU. 231;. Co. Dig. 

Foreign Attachment, ttc. 3 J.tv. 23. 1 Saand. 07 , uolv 1, and 73 and 

47, note 1. 1 T, R. 151. C A/od. 2ft. Snlh. 73, 401. 
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Rep. SOS, decides that the party ought to have had 
notice of the custom, and of the attachment issued. If 
the defendant in the origioal action has no notice of 
the custom, the plaintiff might collude with any debt¬ 
or of defendant, to charge him wiUi supposed debt; for 
after a year defendadt cannot be admitted to overreach 
the judgment in attachment. 


1782. 


Tamm 

midmuahei 
againit 
WlUIAMH 
auil another. 


Davenport, for defendant. The garnishee and the 
property must necessarily be in the city, otherwise the 
whole proceedings would be nugatory. It is not usual 
to give the notice contended for by the plaintiff. The 
customs of London are confined by act of parliament; 
therefore, if this be the custom, the act makes it good- 
The intention of the custom is, to enable all to pro¬ 
ceed against the property of the defendant, where his 
person is nut to he come at. If there is no collusion 
between the ])laintiff and the defendant’s debtor, the 
defendant cannot be hurt. The plaintiff is bound to 
prove his debt. Lord liaym. 727; and if so, there 
can be no collusion. There is also a year and a day 
for defendant to overreach the judgment, if fraudulent. 
If there was any apprehension of fraud, they might 
have replied to the collusion, instead of demurring, 
lie cited Show. 606. 


San PER CoKiAM. It ought to appear, that the 
garnishee is within the city, and the custom should be 
so stated. If there are specific goods attached, they 
must be within the city. 

The defendant had leave to amend. 


willow, mid J. U. M .; und I his the said IS. J. arc ready to verify: where¬ 
fore they pray judgment, if the said IA, T., widow,Imd J. IS. hi. ought 
to have their alotesaid action thereof maintained against them, die. 
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TrMtg Term. 

A debt depend¬ 
ing’ upon a con¬ 
tingency, at the 
time of a party’s 
discliarge under 
insolvent act, 

18 Gto.3. c.52. 
is not thereby 
discharged (a). 


Hilton, Admimstrafrir of Henry Wilton, 
affainsf JoH^i Worrall. 

"l^ECLARATION in debt on common money bond, 
dated 24lh January, 1777, given by defendant 
to II. Wilton, deceased, for 200/. 

Pica, that defendiuil was discharged under insolvent 
act, 18 Geo. III. 

Replication, that the bond was subject to the lol- 
lowing condition, viz.— 

The condition of the above written obligation is 
such, that whereas the above named //. H. hath on 
the day of the date above written, lent unto the above 
bound P. C. P. the sum of one hundred pounds, upon 
the merchandises and effects laden or to be laden on 
board the good ship or vessel called the Ceres, of the 
burthen of five hundred tons, or thereabouts, now in 
the river of Thames, whereof T. N. is commander; if 
the said ship or vessel do and shall with all convenient 
speed, proceed and sail from out of the said river of 
Thames on a voyage to any ports or places in the East 
Indies, China, Persia, or elsewhere beyond the Cape of 
Good Hope, and from thence do and shall sail and re¬ 
turn into the said river of Thames, at and before the 
end and expiration of thirty-six calendar months, to 
be accounted from the day of the date Shove written, 
and that without deviation (the dangers and casual¬ 
ties of the seas excepted) ; and if the abovc-bounden 


(o) This statute has now expired. The principle of this decision may 
however be applicable to cases on subsequent acts. The chief insolvent 
acts in force, are the 32 Gto.3. c.2& sess. 1.3 ; 1 Cco.4, €.119; and 
3 Geo. 4, c. 144. See the 10th section m the 1 Geo. 4. 
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P. C‘ P; J. fV. and J. W., they or each of them, or 
each of their heirs, executors, or administrators, do 
and shall within thirty day^ next after the said ship or 
vessel shall be arrived in the said river of Thames from 
the said voyage, or at the end or expiration of the 
said thirty-six calendar months, to be accounted as 
aforesaid (which of the said times shall first and next 
happen), well and truly pay, or cause to be paid unto 
the above-named H. H., his heirs, executors, adminis¬ 
trators, or assigns, the sum of one hundred and twenty- 
two pounds of lawful money of Great Britain, to¬ 
gether with one pound two shillings of like money, 
by the calendar month, and so proportionably for a 
greater or lesser time than a calendar month, for all 
such time, and as many calendar months as shall be 
elapsed and run out of the said thirty-six calendar 
months, over and above twenty calendar months, to be 
accounted from the day of the date above written; 
or if in the said voyage, and within the said thirty-six 
calendar months, to be accounted as aforesaid, an 
utter loss of the said ship or vessel by fire, enemies, 
men of war, or any other casualties, shall unavoidably 
happen, and the above-bound P. C. P., ./. JV. and J. 
IV., they, or their heirs, executors, or administrators, 
do and shall within six months next after such loss, 
pay and satisfy to the said H. H., his heirs, executors, 
administrators, or assigns, a just and proportionable 
average on all the goods and effects which the said 
P. C. P. carried from England on board the said ship 
or vessel, and^ll other the goods and effects of the 
said P. C. P. which he shall acquire during the said 
voyage, and which shall not be unavoidably lost; 
then the above-written obligation to be void and of no 
effect, or else to stand in full force and virtue, to wit, 
at London aforesaid, in the parish and ward aforesaid.” 
The replication then averred that the ship sailed, but 
did not return into the ri\^r Thames until after defend- 
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ant was discharged ander the insolvent act; and stating 
breach of condition, in the nonpayment of the 122/., 
&c. after such arrival. Rej^ider, admitting the breach 
of the condition, but averring that the bond and con¬ 
dition were entered into before defendant’s diseharge, 
and that therefore defendant is not linlde. To this r<‘- 
joinder, the plaintiff demurred generally, and the 
defendant joined in demurrer. 

IFood^ for plaintiff. The question here is, whether 
this debt was discharged by the insolvent act. It 
clearly was a contingent debt on the day the defend¬ 
ant was discharged. If the ship had been lost, no 
debt would have arisen. The words in the insolvent 
act, 18 Geo. III. c. 32, are, that the party is not to be 
imprisoned for any debt “ owing, occasioned, or grow¬ 
ing due,” 8cc. and the meaning is only to extend to 
cases which are dehita in presenti solvenda in futuro. 
This case is not of that description. By the bankrupt 
laws it could not have been proved as a debt under the 
commission (6). 

Morgan, for defendant. 1'his case will depend on 
the words of the act. The plaintiff might have coinc 
in for his debt under the distribution; and I should 
think he might have proved it under a commission of 
bankruptcy. 

Pek Cubiam. This is no debt at all till the event 
has happened. There must be judgm^t for plaintiff. 

Judgment for plaintiff. 


h; .'i T. T* . .*• 3/aufr and Selw, 21 • 2 StffrA^ 18B. f* /#. and -7, 12. 



TEMP. LORD MANSFIELD; 


451 


CooPEH against Watlinoton. 

JJECLARATfON on ah’ indenture of partnership, 
made the ‘i()th September, 1774, between plaintiff 
auddefendant, forcontinuing a partnership for the term 
of 11 years, subject, amongst others, to the following 
proviso : “ that is to say, it was mutually agreed upon 
by and between the said parties, and declared to be 
the true intent and meaning of the said indenture, 
that if either of the said parties should be minded and 
desirous of quitting the said art or mystery at any 
time during the said term of eleven years; and should 
for that purpose give six months notice in writing of 
such his intention to the other of the said parties; 
that then, at the end of the said term of six months, 
whereof notice should be given as aforesaid, the said 
co-partnership should cease and determine in such 
manner and form as if the said term of eleven years 
had been fully elapsed ; and that the party receiving 
such notice should, after the end of the said six 
months, continue the said trade and business on his 
own account, and have the benefit of the remaining 
part of the lease of the said premises.”—Amongstothers, 
the plaintiff declared on the following breach: that 
although he the said plaintiff was willing and desi¬ 
rous to have continued a co-partner and joint trader 
with the said defendant, in the said art, trade, or mys¬ 
tery, for, during, and until the end and expiration of 
the said term o^olcvcn years in the said indenture in 
that behalf mentioned ; and although the said defend¬ 
ant did not during the said term quit the said art, 
trade, or mystery; yet the said defendant did not 
continue a co-partner and joint trader with the said 
plaintiff in the said art, trade, or mystery, until the 
cud and term of eleven years, in the said indenture 
mentioned, but wholly refused so to do ; and on the 


17»b 

Matter Term. 
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conlrarj thereof, daring the said term, to wit, on the 
twenty-fifth day of ,Marc/r, one thousand, seven hun¬ 
dred and eighty-four, ^ London aforesaid, in the 
parish and ward aforest^, withdrew and separated 
himself from being' a co-partner and joint trader with 
the said plaintiff in the said art, trade, or mystery, and 
hath altogether refused to continue a co-partner and 
joint trader with the said plaintiff, and hath ever 
since that time carried gn the said art or mystery se¬ 
parate and apart from the said plaintiff, to w'it, at 
London aforesaid, in the parish and ward aforesaid, 
contrary to the form and effect of the said indenture, 
and of the said covenant of the said defendant, in that 
behalf made as aforesaid. 


To this breach the defendant pleaded as follows: 
*‘and as to the said supposed breach of covenant in the 
said declaration first above assigned j this defendant 
saith, that the said plaintiff ought not to have or main¬ 
tain his aforesaid action thereof against the said defend¬ 
ant, because he saith that, during the continuance of 
the said partnership in the said indenture mentioned, 
and six months before the said twenty-fifth day of 
March, in the year of our Lord one thousand seven 
hundred and eighty-four, aforesaid; to wit, on the 
twenty-sixth day of Seplember, in the said year of our 
Lord one thousand seven hundred and eighty-three, 
at London aforesaid, in the parish and ward aforesaid, 
he the said defendant did give notice in writing to 
the said plaintiff, that he the said 5. was minded and 
desirous to quit and determine the said co-partnership 
in the said art, trade, or mystery, in the said indenture 
mentioned, at the end of six months from that time, 
that is to say, on the said twenty-fifth day of March, 
in the said year of our Lord one thousand seven hun¬ 
dred and eighty-four, according to the form and effect 
of the said indenture; and the said defendant says. 



TEMP. LORD MANSFIELD. 


453 


that be did not, until the end and expiration of six 
months from.the giving of such notice as aforesaid, 
withdraw or separate him^f from being a co-partner 
and joint trader with the said plaintiff in the said art, 
trade> or mystery, in the said indentdre mentioned, and 
this the said S. is ready to verify ; wherefore he prays 
judgment whether the said plaintiff ought to have or 
maintain his aforesaid action thereof against him, &c. 

Demurrer, and joinder in demurrer. 

Bower, for the plaintiff. Th.e ground of demurrer is 
that the defendant has not averred in his plea that he 
was minded of leaving off the trade, according to the 
proviso. It was the intention of the parties that the 
partnership should continue till the end of the term, 
unless either of the parties was minded absolutely to 
leave off trading. Otherwise the partners might be 
trying to undermine each other, and withdraw and take 
away customers. 

Wood, contra. This is a very uncommon stipulatioh; 
if such was the intention of the parties, as contended 
for by the plaintiff, they would certainly have ex¬ 
pressed it in clearer words. 

Sed pek Curiam. The words cannot well receive 
any other construction than that put upon them by 
the plaintiff. They were certainly meant to exclude 
either party from setting up a trade elsewhere. 

^ Judgment for plaintiff. 


2 H 


1784. 

Cooper 

againtt 

Watlikoton. 


VOL. II. 
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CASES IN THE KINGT’S BENC H, 


1784. 


Baiter Term. 


Tbe jury, in an 
action of drill 
for an rsrn]ir 
of a person in 
execution, must 
give a verdict 
for the whole 
debt (a). 


Robrktson mid arndhe^ Jissigneex of Cottrell, 
a Bankrupty qgainst Sir Robert Taylor, Barf, 
and another j late Sheriffs of London. 

fjlHIS was a special case for the opitiion of the 
court; and stated, that the proceedings were in an 
action of debt for an escape upon a ca. sa. for 73/., 
issued against John Farqukar at the suit of the bank¬ 
rupt, and directed to Ae above defendants as sherifts. 


Tbe t^use came on to be tried the sitting after 
Hilary Term, 1784, at Gmtdkail, before the Right 
Honomralbie the Earl of Mam0eM, when the July found 
a verdict for tbe plaintiifs, damages one shilling, and 
costs'forty shillings; upon which tbe following question 
for the opinion of the court was reserved : whether upon 
the proceedings, it w'as in the power of tbe jury to as¬ 
certain tbe damages to be recovered by the plaintiff; if 
the court shall be of opinion that it was in the power of 
tbe jury to ascertain the damages to be recovered by the 
plaintiffs, then the plaintiffs were to recover no more 
than one shilling damages, and the costs to be taxed: 
but if the court should be of opinion that it was not. in 
the power of the jury to ascertain tbe damages to be 
recovered, tlien tbe plaintiffs were to be entitled to 
recover of the defendants the debt owing by John 


(a) 1 Sound. 35, n. 1. 2 T. R. 129, the statuteii IVatmiiuter 2. and 1 
JlicA. 2, c. 12, give this action of debt against the sheriff or goalcr, for an 
escape of a prisoner out of execution. The plaintiff may, however, 
still bring an action on the case for the escape, Cra. Jac, 2h8, though 
debt is the preferable form eot action for the above. When the escape 
is oqt of custody upon mesne process, then case is the proper form of 
action, and debt will not lie. 2 Inst. 382. In such action for an eseape 
on mesne process, the amount of damages is in tbe discretion of the jury. 
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Fartpiliar, in the declaration mentioned, besides their 
costs, to be taxed. 

Baldwin, for the plaintiff. The question is, whether 
in an action of debt for an escape.oT a person in exe¬ 
cution, a jury can give less than the debt. The case 
in 2 Blackstone's Reports, 1048, is directly in point, 
that the whole must be recovered, or nothing. 


1784, 

Robertion 
and amtiar 
agaimt 
Tatlor 

amt another. 


fur the defendant. 1 can find no case to 
contradict this authority. 

.1 iidgment for plaintiff. 


Bennett agaimt Johnson. 

rpHIS was a special case for the opinion of the 
court, stating as follows. “ This was an ac¬ 
tion of trover for a quantity 'of silk and wear¬ 
ing apparel: the cause came on to be tried at the 
sitting after Hilary Term, 1784, at Westminster Hall, 
before the Right Honourable the Earl of Mamfidd, 
when the jury found a verdict for the plaintiff, damages 
one shilling, and costs forty shillings, subject to the 
opinion of ibe court on the following case : Chat the 
plaintiff was in use to send silk to the defendant to be 
dyed ; there was due from the plaintiff to the defend¬ 
ant 17s. ‘2d. for dying : the plaintiff sent the silk in 
question to be dyed, that it was dyed, and that 3s. 6d. 
was due to the defendant for dying it; that the plain- 


1784. 

Easier Term. 

A dyer has a 
lico upon an 
article delirer- 
ed to him to be 
dyed, only for 
the particular 
price of dying 
that article, anil 
not for his ge¬ 
neral ba¬ 
lance (a). 


{a) The same point was ruled, in 4 Barr. 2214. And see Whitaker’s 
I.aw of Lien, 100, n. b. 6 East, 523, note e. 7 East, 229. But dyers, 
or otlier traders, may make a stipulation that tliey mil not receive any 
more goods to be dyed, &•. &c., but on condition that they should re¬ 
spectively have a lien on those goods for their general balance ; and any 
one who after notice of such stipulation delivers goods to either of these 
persons, must be taken to have .assented to it, and consequently cannot 
demand goods so delivered to any such dyer, &d. without paying the 
balance of his general account. (> Term Rep. 14. See also 3 Bm. and 
Pul. 42, 498. « East, 519. 


2 H 2 
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1784. til}' tendered the 3s,6d. and demiuaded ihe silk, which 
Bennett ‘he defendant refused Ijd deliver, unless he was paid 
foHNMN "P*® ^he opinion of the 

court is, wheUier the plaintiff is entitled to recover in 
this action? If the court ffaall be of opinion that the 
plaintiff is entitled to recover, thep the verdict i<> 
stand, and the defendant is to deliver the goods in 
question to the plaintiff, on oath; but if the court 
shall be of opinion that the plaintiff' is not entitled to 
recover,iben a verdict to be entered for the defendant. 

Mingay, for the plaintiff. The case of Green v. 
Palmer, 4 Burr. 2214, where the doctrine of liens is 
very ably and fully discussed, is in point. There can 
be no right to yetain for a general balance, without a 
usage to that effect. The principles of public policy, 
for the cqnvenience of coinraerce, are against a con¬ 
trary doctrine.. The plaintiff can only retain for the 
sum due for the dying or manufacturing the thing 
detained. 

The court admitted the doctrine and law laid down 
by Mingay, and gave 

Judgment for plaintiff. 


178.5. 


Hilary Term. 


Sewakt against Denton, Administratrix of John 
Denton. 


A legatee, un¬ 
der a bequest 
of wines, which 
arrived in the 
port of Limdim 
in a ship before 
the death of 
testator, the 
report of the 
arrival of the 


f|lHIS was a special case for lh.e opinion of the 
Court, stating as follows : 

Tiiis action was brought against defendant, as ad¬ 
ministratrix of J. D. for money paid, laid out, and 
expended by the plaintiff, to and for the use of the 


-ship being made before, but the entry of the wines not being made until after the deatii of 
testator, is not subject to the payment of the duties, the executor being bound to pay 
t.'iera out of the assets. 
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said J. D. in hb life time, and for money had and re¬ 
ceived by the laid J. D. in hb fife time, to and for the 
use of the plaintiff. The defendfuit pleaded the gene* 
ral issue, non assumpsit, whereupon, issue was joined. 
This cause came on to be tried at\he sitting after Mi¬ 
chaelmas Term, 1784, at Guildhall, London, before the 
Right Hon. the Earl of Mansfield, &c. when the jury 
found a Verdict for the plaintiff, damages 199^* 18s (id., 
and 40s. costs, subject to the opinion of the Court on 
the following case : That P. T. by his will, dated 14lh 
October, 1779, willed, that the plaintiff and .7. D., (to 
whom the defendant is administratrix,) should have 
and carry on his trade or business of a wine inerchaiit, 
as joint and equal partners; and he gave and be¬ 
queathed unto the said T. S. and J. D. all his stock in 
trade of wines and spirituous liquors which he should 
be possessed of at the time of his decease ^ and* after 
giving several pecuniary legacies, he gave and be¬ 
queathed unto the plaintiff and C’. his wife (who is 
since dead), all the rest, residue, and remainder of his 
monies, goods, chattels, estates and effects whatsoever 
or wheresoever, whereof he should die possessed, or 
whereof any other person or persons should be posses- 
ed in trust for him at his death; and be appointed 
15. A. the plaintiff, and T. J. his executors. The tes¬ 
tator died on the 23d January, 1780. That on the 2id 
January, 1780, eighteen pipes of wine, which had 
been ordered by the testator, arrived in the port of 
London, and the arrival of the ships on board which the 
wines were ladeji, were reported before his death, but 
the wines in question were not entered or delivered un¬ 
til after the testator’s death. That the plaintiff paid 
the freight, duties, and insurance, amounting to 
399/. 7s. Ul. upon the whole of the wines, williout pre¬ 
judice to the question, whether the same should be 
paid by the specific legatees of the testator’s stock in 
trade, or by the residuary legatees in the testator’s will. 
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Sewabt 

agminit 

Dbnton, 
AifmmUratrir 
of Denton. 
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The question for tiie opinion of the court was, whether 
the freight, duties, and insurance, were payable by the 
plaintiff and the other specific legatee.*) in equal propor¬ 
tions, or whether the same were payable by the execu¬ 
tors out of the testator’s estate. If the Court shall be 
of opinion that they ought to be paid by the specific 
legatees, then u verdict to be entered for the plaintiff, 
damages 199/. 15s.f5</. and costs; but if the court shall 
be of opinion that they were payable by the executors 
out of the testator’s estate, then a verdict to be entered 
for the defendant. 

Baldwin, for the plaintiff'. The question is, whether 
the goods should have been delivered to the intestate free 
from these charges. Every owner of a ship has a lien 
for freight and duties, and the plaintiff was compelled to 
pay them. ■ Tbej' did nut become due until after the 
testator’s death, for the report had nothing to do with 
the entiy of the goods ; and until the entry is made, no 
duties become due. The report is only notice to the 
Custom-house that the ship is arrived, and it is made 
by the captain. The entry is made by the owner of 
the goods. The executor was not bound to make the 
entry. By a bequest, the legatee takes the thing be¬ 
queathed, with all charges. . 

Mingay, for defendant. 1 contend, that under the 
18 Car. 2 (a), the moment the ship arrived in port the 
wine was liable to the duties—a fortiori, as soon as the 
arrival is reported. The practice is, that the consignee 
should make the entry, 5 Geo. I. c. 11; and therefore, 
when the testator left these wines to his two nephews, 
he meant they should take the same clear of all charges. 

Loan Mansfi£li>. That certainly appears to have 
been his intention. 

Judgment for defendant. 


(/i) Sc.ction 2. 
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Bird against Sir T. Gunston. 

JJECL A RATION in trespass, for seizing a cart and 
horses, and divers quantities of beer, and de¬ 
taining them. Plea, general issue, not guilty. The 
cause was tried at Taunton Assizes, before Sir Beau¬ 
mont Hot ham, Baron, and Mr. Justice Butter. A ver¬ 
dict was found for the plaintiff, damages lOs. and 
costs 40s. subject to the opinion of the Court on the 
following case:— 

The plaintifTs waggon, with two horses thereto, 
were in the turnpike road at the time that the defend¬ 
ant stopped them; but the waggon was then standing 
still, and the waggoner was fastening the easks con¬ 
tained in the waggon. The defendant, who was a 
Justice of the Peaee, stopped the waggon and liorses, 
with intent to conviet the driver of the waggon in the 
penalty of 10s. under the slalule of 13 Geo. III. eh. 
7B (5); and the waggon and horses were detained 
till the next day. 


(a) See Tidtl, 7th ed. 27. S. C. and 9 Bast, 365. 3 Canty. 242. .H Mtmir. 
and fr/u'. .*>80. 2 Price, 126. 2H.Blia. 114. //aA. C.N, P, 458. And a.i tu 
the form of the notice, see TM, 7th ed. 27, H. . 

(4) See. 61, by which it is enacted, tliat if the driver of any cart, dray, 
or waggon, shall ride upon such carriage in any street or highway, not 
having some other person on foot or on horseback to guide the saiiie 
(such carriages as arc conducted by some person holding the rains of the 
horse, excepted) ; or if the driver of any carriage whatever on any part 
of any street or liighway, shall, by negligence or misbehaviour, cause any 
damage to any person or carriage passing u|>ou snch street, &c. or shall 
quit the highway and go on the other side of the hedge or fence inclos¬ 
ing the same, or wilfully be at such distance feom suck carri.<ige, whilst it 
shall be passiug upon snch highway, that he cannot have the direction of 
tlu! horses drawing the same, or shall by negligence or misbehariour pre¬ 
vent or interrupt the free passage of any other carriage or person on the 
highways; or if the driver of any empty waggon, eart, or carriage, shall 
neglect to turn aside for any coach, chariot, chaise, loaded waggon, cart, 
or other loaded carriage, or if any person shall act as the driver of any 
such coach, post-chaise, or carriage, let for liirc, or waggon, wain, or 


1785. 


A magistrate is 
entity to no¬ 
tice of action 
under the 
24 Gto. 2, C.44, 
8. 1, when he 
acts as a ma¬ 
gistrate, though 
what he does is 
not strictly 
within the scope 
of bis office («;■ 
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No notice was given to the defendant previons to 
the time of bringing the action (c). The question 
was, whether the action could be maintained without 
notice of action having been given. 

Gihhs, for plaintiff, contended that notice was not 
necessary. The act of the defendant was not done in 
execution of his’<i(lice. He was not acting as a .Jus¬ 
tice. The act gives no authority to convict any j»cr- 
son w'ho is not riding in his cart. Here the plaintiff 
was standing still. 


cart, not having the owner's name, as before ref^uired, painted thereon, 
or shall refuse to discover the true Christian and sumaiue of the owner ; 
such driver, convicted of such offences, either by his own confession, tlic 
view of a jnstice, or by the oath of one witness before any justice for 
limit where such offence committed, shall, for every offence, forfeit not 
exceeding ten shillings, in case such driver shall not be owner; and in 
case the offender be owner of such tfarriage, then not exceeding twenty 
shillings; and in either of such cases shall, in default of payment, be 
committed to the house of correction for not exceeding one month, unless 
the same be sooner paid ; and every driver offending in either of sucli 
cases, shall, by authority of this act, with or without any warrant, l>e 
apprehended by any person who shall see such offence committed, and 
sliall be immediately delivered to a constable or peace officer, to be con¬ 
veyed before some justice; and if such driver, in any such cases, shall 
refuse to discover his name, the justice of peace before whom taken, or 
to whom any such complaint is made, may commit him to tlie house of 
correction for not exceeding three months, or may proceed against him 
for the penalty, by a description of his person and the offence, and ex¬ 
pressing in such proceedings that he refused to discover his name. 

(c) By the statute 24 Got. 2, c. 44, s. 1, it is enacted, that no writ 
shall be sued out against, nor any copies of any process, at the suit of a 
subject, shall be served on any justice of the peace, for any thing by him 
done in the execution of his office, until notice in writing of snch intend¬ 
ed writ or process shall have been delivered to him, or left at the usual 
place of bis abode, by the attorney or agent for the party who intends to 
sue, or cause the same to be sued out or served, at least one calendar 
month before the suing out or serving the same ; in which notice shall be 
clearly and explicitly contained the cause of action which such party hath, 
or claimeth to have, against such justice of the peace ; on the back of 
which notice shall be indorsed the name of such attorney or agent, to¬ 
gether with the place of his abode, who shall be entitled to have the fee 
of twenty shillings for the preparing and serving such notice, and no 
more. 
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Sbb peb Gobi am. Wheo the Justice thinks he 1785. 

is acting in execution of his office, be is protected, 

otherwise the act would be nugatory: for a man needs mg(*M 
, . G0i«sfw». 

no protection who acts strictly right. It is to give 

him the liberty of tendering amends when he finds he 

has made a mistake, that the^statute requires a notice. 

Judgment for Defendant. 


Mackay executor of Durno, against Mackrbth, 1785, 
administrator of Sir John Shbi^ley, deceased^ j/fr*. 7Vr>«. 
assignee of his Father, Sir John Sheliasy, also 
deceased. 


J^ECLARATION in covenant, reciting that by a 
certain indenture made the 8th November, 1748, 
between the Hon. T. hf. of the one part, and the 
aforesaid J. D. of the other part. The said T. ff. 
for the considerations in the said indenture mentioned, 
did demise, lease, set, and to farm let unto the said 
J. D. (amongst other premises in the said indenture 
particularly mentioned and described), a certain mes¬ 
suage, &c. of him the said T. H. situate, Ac. with 
the appurtenances, together also, with the several 


A declaration in 
covenant at the 
suit of the exe¬ 
cutor of a term¬ 
or, for a breach 
of covenant after 
the death of the 
termor, should 
state the ter¬ 
mor’s interest 
and title in the 
premises ; and 
where a decla¬ 
ration stated 
that A. B. de¬ 
mised premises 
to the testator 


goods, utensils, and things particularly mentioned, 
expressed, and contained in the schedule or inven- mor, without 
tory thereof thereunder written, to have and to hold seised in 
the said messuage, &c. and premises so by the other**estatc"' 
said indenture demised as aforesaid, with their and that the 

pluintifTs testa¬ 
tor demised them to C. D. and stated a breach of covenant after plaintiff’s testator’s 
death, it was held bad (a). Where a lessee has power to renew his term, upon giving six 
months notice of his intention, hefoxe its expiration, and upon his preparing a fresh lease, 
&c. he cannot, though he give notice of such his intention, demise the premises to another 
party beyond tlic expiration of the first term, unless he prepare such fresh lease, and get it, 
or endeavour to get it executed. 

An executor of a lessor, tenant from year to year, may declare for a breach of covenant 
ill a lease for twenty-one years, granted by the lessor, tliough the breach was committed 
after the lessor’s death. 


(a) I .$«»»«/. 112, II. 1 Cti/t, 121, 2. 
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1785. «verj of their appHTteMnoes* nato the Mii J. D. 
VjjkttxTut- ^ execaion, adoiuiiilral.orf, and awigni, J|om tha 
catary'DiriiNo Feast St. Mkdiael the Andiaagel, thee huit past, for 
MAon^, sod during tdie tenp of twenty one-years frQ« thence 
next oisuing, and fully lo be con\pIetc and ended, 
SitELLSY, &C. at and under certain re^t and covenants in the said 
indentnre mentioned. And the said T. H. did in and 
by the said indepiure, for himself, his executors, ad¬ 
ministrators, and assigns, covenant, promise, and 
agree to and with the said J. D. his executors, ad¬ 
ministrators, and assigns, that (in case the said 
J. D. his executors, administrators, or assigns, or 
any of them, should be desirous of taking a further 
lease of the said premises by. the said indenture de¬ 
mised, for a further term of twcnfj'-one years, to com¬ 
mence upon the expiration of the said term of twenty- 
one years by the said indenture granted, and should 
signify his or their desire in writing at any time six 
months before the expiration of the said term of twenty- 
one years by the said indenture granted unto the said 
T. H. his executors, administrators, or assigns), he 
the said T. H. should and would, at such request, 
costs and charges of the said J. D. his executors, ad¬ 
ministrators, or assigns, demise and grant the said mes¬ 
suage or dwelling house, tenements, outhouses, and all 
and singular other the premises by the said indenture de¬ 
mised, with the appurtenances, to him the said J. D., 
his executors, administraf.ors, and assigns, for a fur¬ 
ther term of twenty-one years, lo commence from 
the expiration of the term of Lwenly-one years, by 
the said indentare granted, subject to the payment of 
such rent, and the performance of such covenants, as 
were and are in the said indentare mentioned and con¬ 
tained, on the part and behalf of the said J. D,, 
his executors, administrators, and assigns, to be paid, 
kept, and performed. He the said J. D., his ex¬ 
ecutors, administrators, or assigns, at the same time 
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execating a coanterpart of such fotther lease 
the said indenture, inference being ti^ereto hai^ fi^l 
amongst other thiAgs fully appear), by Tirtue of which 
said demise he the said J. D., in bis IRfetime,' to 
to wit, on the said 8th day of Nbreiafeer, in the year 
1748, aforesaid, at Westminst^ aforesaid, in the said 
county of Middlesex, entered into and became and ‘ 
was possessed of the said messuage or dwelling-house 
and premises so to him demised as afwesaid for the 
said term of twenty-one years, in the said indenture 
mentioned, together with such right of renewal of 
the said term as aforesaid. And the said J. M. 
in fact further saith, that the said J. D. being so 
possessed of t^e premises for the said term, so to 
him thereof demised as aforesaid, and having such 
right of renewal of the said term as aforesaid, and 
being desirous of taking a further lease of the said 
premises by the said indenture demised to him as 
aforesaid, for a further term of twenty-one years, to 
commence upon the expiration of the said term of 
twenty-one years by the said indenture granted upon 
the terms in that respect specified and agreed upon in 
the said indenture, he the said J. X>., according to the 
terms of the said indenture, did, six. months Wfore the 
expiration of the said term, by the said indenture 
granted unto him the said J. D., to wit, on the 25th 
day of March, in the year of our Lord, 1769, at West- 
minster aforesaid, in the said county of Middlesex, sig¬ 
nify unto the. said T. H., such his the said J. D.’s 
desire, in writing, to have such further lease of the 
said premises so to him demised as aforesaid; and did 
require and demand such further lease of the said 
premises, according to the said right or power of re¬ 
newal in the aforesaid indenture mentioned. And 
the said J. M. in fact further saith, that the said 
J. D. having such right to renewal of the said lease 


178.9. 
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1785. so to him granted as aforesaid, and having made such 
Macxa^m- ejection to have the same renewed as aforesaid, and 
atfor^puBNo still desirous of such renewal, and being in possession 
Mackreth, of the said premises in virtue of his said right of re- 
o/SiT^hm newal, he the said f. D. afterwards, to wit, on the 5lh 
Shelley, &c. day of September^ in the year of our Lord. 1770, at 
fVestmimter aforesaid, in the county of Middlesex 
aforesaid, by a certain indenture then and there made 
between him the said J.D. of the one part, and the said 
Sir J. S., the father of the said J. S. hermnbefore men¬ 
tioned, of the other part, (one part of which said 
last-mentioned indenture, sealed with the seal of the 
said Sir /. S., the father, and bearing date the day and 
year last aforesaid, the said J. M. brings into court 
here) did for the considerations in the said last men¬ 
tioned indenture contained, demise, set, and to fiunu 
let unto the said Sir J. S. the father, his executors, 
administrators, and assigns, the aforesaid messuage or 
dwelling-house, wi^ the appurtenances, to have and 
to hold the same, with the appurtenances thereunto 
belonging, and the several matters and things con¬ 
tained in a certain schedule unto the said last men¬ 


tioned indenture subjoined, unto the said Sir J. S. the 
father, his executors, administrators, and assigns, from 
the feast of the birth of our Lord Christ then last past, 
for and during and unto the full end and term of 
twenty-one years from thence-next ensuing, and fully 
to be complete and ended, subject nevertheless to a 
certain proviso in the said last-mentioned indenture 
contained, for vacating and determining the said last- 
mentioned demise at any of the times therein mention¬ 
ed. Covenants by Sir J. S. the father, for payment of 
rent unto J. and to keep and leave the premises 
in repair. Covenant by J. D. that Sir J. S. might 
determine the term at the expiration of the (irst 
seven, eleven, or fourteen years. As by the said last 
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mentioned indenture, reference, 8cc. By Tirtae of 
which said last mentioned demise, the said Sir J. 
S. the father, entered into the said seva*al premises by 
the said last mentioned indenture demised as aforesaid, 
with the appurtenances, and became and was pos¬ 
sessed thereof, under and by virtue of the said last 
mentioned indenture, for the said term so to him 
thereof demised as aforesaid. And afterwards, to wit, 
on the first of January, 1779, to wit, at, &c. aforesaid, 
all the estate, right, title, term of years then to come 
and unexpired, interest, property, profit, claim, or 
demand whatsoever, of the said Sir 3 . S. the father, 
of, in,' to, or out of the said premises to him de¬ 
mised as aforesaid, with the appurtenances, by as¬ 
signment thereof then and there legally made, came 
to and vested in the said Sir J. S. the son, by virtue 
whereof he the said Sir J. S. the son, in his life time, 
to wit, on, See. last aforesaid, entered into the said 
premises with the appurtenances and became and 
was possessed thereof for the then residue of the 
said last mentioned term therein. Averment, that 
the said J. D. having such right of renewal of the 
said term of years as aforesaid, he the said J. D. 
continued entitled to such renewal of the said term, 
and afterwards in the, life time of the said Sir J. S. 
the son, to wit, on the first of February, 1779» afore¬ 
said, at, &c. aforesaid, died so entitled, having first 
duir made his last will and testament in writing, and 
thereof appointed the said plaintiff executor. Aver¬ 
ment, that plaintiff took upon himself the execution 
of the will, and thereby then and there became and 
was possessed of and entitled unto the isaid right of 
renewal of the said term of twenty-one years, and 
all other the interest of thd said J. D., of, in, and to 
the said premises so to him demised as aforesaid, 
with the appurtenances, at the time of his death, un¬ 
der the aforesaid indenture of lease thereof to him 
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1785. the said J. D., whereof the said Sir J. S. the son, 
MAcifAY «re- afterwards, to wit, on, fee. aforesaid, had notice, to 
mfor^DirKN* inrit at gtc. A varment that he the said plain- 

Macxseth, tiff, being such executor to the said J. D. as afore- 
said, and having such right of renewal of the said 
SaELi.EY, *r. term as aforesaid, and the said Sir J. S. the son, 
being so possessed of the said premises so to him 
assigned, as aforesaid, he the said Sir J. S., the son, 
in pursuance of the powo- or agreement for that pur¬ 
pose, in the said indenture lease to the said Sir 
J. S. the father mentioned, did, six calendar months 
before the end of the first fourteen years of the said 
term of twenty-one years so demised to Uie said Sir 
J, S. the father, as aforesaid, to wit, on the 1<)th of 
June, 1783, at, &c. aforesaid, give unto the said plain¬ 
tiff, as such executor as aforesaid, notice in writing, 
that he the said Sir J. S. the son, should and would 
quit and deliver up possession of the said messuage or 
dwelling house by the said last mentioned indenture 
demised as aforesaid, and vacate the remaining part of 
the term thereby demised, at Christmas Day then next, 
according to the power and agreement for that pur¬ 
pose in the said last mentioned indenture contain¬ 
ed. Averment, that the said Sir J. S. the son, 
having given such notice to determine the said last 
mentioned leasp as aforesaid, the said defendant, as 
such, administrator as aforesaid, did upon the said 
Christmas Day next, after giving tfah same as afore¬ 
said, that is to say, upon the £5th of December, 1783, 
aforesaid, to ^tt, at, See. aforesaid, quit and deliver np 
unto the said, plaintiff, as such executor as aforesaid, 
the possession of the said.^remises so assigned to the 
said ^ J. S. the son, as aforesaid, and did then 
and there vacate und determine tibie said term of 
twenty-one years so thereof demised as aforesaid, 
as to the then remaining part of the said term, accord¬ 
ing to the tenor and effect of the aforesaid notice. 
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and lh« proviso or agreement for that purpose in the 1785. 
said last mentioned indenture contained. Averment, mackay 
tfaat the said term for twenty-one years did there- 
UDon accordingly cease, end, and deteraiine; and MAcaasTH, 

“ , ^ t t .. ■, • Mminiitrator 

although no further lease ot tqe said premises so „f sia Johk 
demised to the said J. D. as aforesaid, hath as yet Sheii-ey, &c. 
been granted by the aforesaid T. H. yet he the said 
plaintiff, as such executor as aforesaid, is still entitled to 
the said renewal of the said term; and the said J. D. 
in his lifetime, from the time of the expiration of 
the. said term of twenty-one years, so to him de¬ 
mised as aforesaid, and the said plaintiff, as such ex¬ 
ecutor as aforesaid, since his death, have always con¬ 
tinued and remained tenants to the said T. H. his 
executors, administrators, and assigns, of the afore¬ 
said demised premises, under and in virtue of the said 
right of renewal, and of the said agreement for such . 
further lease as aforesaid, to wit, at, &c. aforesaid. 

Averment of performance by the said J. D. in his 
lifetime, and the said plaintiff, since the death of the 
said J. D. of all things in second indenture men- 

“ J 

tioned, by them to be performed; yet protesting 
that the said Sir J. S. the son, in his lifetime, after 
the said premises by that indenture demised, so came 
to him by. assigoment as aforesaid, and the said de¬ 
fendant, administrator as aforesaid, after his death, 
did not, nor did either of them, perform or fulfil any 
thing in the said indenture contained, on the part and 
behalf of the said Sir J. S. the father, and his as¬ 
signs, to be performed and fulfilled; in fact, the 
said plaintiff' saith, that upon the sahl dftermiaation 
of the said demise, so made to the shid Sir J. 
the fathw, as aforesaid, that is to say, upon, &c., at, 

&c. 216/. for rent, beginning after the aforesaid as¬ 
signment, to the said Sir J. 5. the son, became and 
were due and owing and payable, and still are in arrear 
an d un paid to thesaid plaintiff, as such executor as afore- 
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said, contrary, &c. Averment, that the said Sir J.S. the 
son, did not, after the said premises so demised to his 
father as aforesaid, came to him the said Sir J. S. the 
son as aforesaid, repair and keep, and leave in repair, 
the premises, accorcling to second indenture, but on the 
contrary thereof, the said Sir J. S. the son, in his life¬ 
time, after the said premises came to him by assignment 
as aforesaid ; and the said defendant, administrator as 
aforesaid, after the death of the said Sir J. S. the son, 
to wit, on the first of March, 1779, as aforesaid, and 
from thence until the determination of the said term 
of twenty-one years, so demised to the said Sir J. S. 
the father, as aforesaid, suffered and permitted the said 
messuage or dwelling-house, witli the appurtenances, 
to be greatly out of repair, &c. j and upon and at the 
aforesaid determination of the said term, so thereof 
demised to the said Sir J. S. th^ father, as aforesaid, 
he the said defendant, administrator, as aforesaid, left, 
surrendered, and yielded dp the said premises unto him 
the said plaintiff, executor, as aforesaid, so out of re¬ 
pair, &c. contrary, &c. ^cond count. That where¬ 
as, before the making of the indenture hereinafter 
mentioned, to wit, on the 30th of September, 1769, at, 
&.C. aforesaid, the said T. II., hereinbefore mentioned, 
demised (amongst olhdr premises) the said messuage 
and premises ip the said indenture hereinafter mention¬ 
ed, with the appurtenances, to the said J. D. deceased, 
his executors, administrators, and assigns, to hold the 
same unto the said J. D, his executors, administrators, 
and assigns, from, &,c. for one year from thence next 
ensuing, and fully to,be complete and ended, and so 
from year tb year, for so long timi^ as it should please 
the said T. H. and J. D. his executors, administrators, 
or assigns, by virtue of which said demise, he the 
said J. D. entered into the said premises so to him 
demised as last aforesaid, with the appurtenances, and 
became and was possessed thereof, and being so there- 
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of possessed, by a certain other indenture, made at, 1785. 
&c. the saM J. D. leased the premises to Sir J. S. the 
father, for twenty-one years. The count then set forth the cuta r^^ Ktio 
covenants as those in first count, and stated the entry mackretb, 
of the lessee, the death of the testator J. D. during 
the continuance of the first demise, having made his SHEi.t,EV, &c. 
will, and thereby appointed the plaintiff his executor; 
lhat plaintiff proved the will, and thereby became pos¬ 
sessed of the interest in the first demise; and then 
averring breaches after the death of plaintiff’s testa¬ 
tor, during the continuance of the first demise. 

Demurrer. For that it is not alleged, nor does it ap¬ 
pear in or by the said first count of the said declara¬ 
tion, that *thc said J. D. , deceased, in his life¬ 
time, had such an interest or estate of and in the pre¬ 
mises in the said first count of the said declaration, 
stated to have been demised by him to the said Sir 
J. S. the father, therein also mentioned at the time 
of making the said indenture of demise in that be¬ 
half in that count also meotioned, as would or could 
by law, upon the death of the said 'J. D. vest in the said 
J. Af., as his executor, so as to enable him the said J. 

M. as such executor, to maintain any action of cove¬ 
nants upon breaches of covenants contained in that in¬ 
denture : and also, for'that it is not alleged, nor does it 
appear in or by the said first count of the said declara¬ 
tion, that the said J. D. deceased, in his lifetime, had 
such an interest or estate of and in the said premises 
in the said first, count of the said declaration, men¬ 
tioned to have been demised by him to the said Sir 
J. S., the father, at the time of making the said de¬ 
mise therein mentioned, as would or could enable him 
by law to make such demise, as in the said first count 
of the said declaration mentioned; and also, for that 
it appears in and by the said first count of the said 
declaration, that the said indenture of demise, in that 
count mentioned to have been made between the said 

2 I 
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1785. J- D., of the oue part, and the said Sir J. S- oi the 

Maceat ixe- *“ i“a»o»uch a# the said J- 

<«/cr^DuRNo />. tboeby demised the said premises therein men* 
Mawuth, tioued for a longer terra than he the said J. D, was 
^rsi^oim possessed or entitled unto in the same; and also, for 
Sbellev, &c. tijal it ig jjjjt alleged, nor does it appear in or by the 
said first coant of the said declaration, that the said 
J. JD. deceased, at the time of his death, bad any es* 
tate, right, title, or interest in law whatsoever, of, in, 
or to the said demised premises in the said first count 
of the said declaration mentioned ; and also, for that 
the said first count of the said declaration is argumeO' 
tative in this, that the said J. M. hath, in and by his 
first count in his said declaration, shewn that he duly 
proved the will of the said J. D. and took upon 
himself the burthen of the execution thereof, and 
thereby became and was possessed of and intitled unto 
the said right of renewal therein mentioned, and all 
other the interest of the said J. D. of and in the said 
premises, with the appurtenances, without positively 
alleging or shewing th^ the said J. D. was, at the 
time of his death, possessed of such an estate or in¬ 
terest in law in the premises, as upon his death could 
by law vest in the said J. M. as his executor, for the 
purpose of enabling him the said J. M., as executor as 
aforesaid, to maintain any action of covenant for the 
breaches in that count mentioned; and abo, fur that 
no material issue can be taken upon such argumenta¬ 
tive pleading; and also, for that the said breach of 
covenant in the said first count first above assigned, is 
double, in this, viz. that it joins, and attempts to put in 
issue, two matters, to wit, what rent was due from 
Sir J. S. the son, in his lifetime, and also what was 
due from the said R. M. as administrator, as afore¬ 
said, in the same breach; and also, that the said 
breach in the said first count severally above mention¬ 
ed, is double, in this, that it joins two distinct matters, 
and attempts to put two distinct matters in issue, viz. 
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whether the said Sir J. S. the son, in’' his lifetime, 
repaired the said premises, or not; and also whether 
the said R. M. surrendered the same to the said J. M. 
properly repaired or not; and also, for that the said 
second breach is contradictory and absurd, in this, 
that it states that the said Sir J. S. the sou, suffered 
and permitted the said premises to be out of repair 
until the determination of the said term. Whereas, 
it appears by that first count, that the said Sir 
J. S., the son, was dead before the said determina¬ 
tion of the said ternr; and also for that the said 
first count of the said declaration is in other res¬ 
pects insufficient, informal, and absurd, &c. And the 
said R. M., administrator as aforesaid, as to the pre¬ 
mises in the second count of the said declaration con¬ 
tained, says, that the said declaration in that respect, 
and the matter therein contained, are not sufficient in 
law to enable the said .7. M. as executor as aforesaid, to 
have or maintain his said action against him the said 
R.M. as administrator as aforesaid, to which said decla¬ 
ration in that respect, in manner and form as the same is 
above made, he the said R. M. hath no need nor is he 
bound 1^ the laws of this landfin any manner to answer; 
and this he is ready to verify : wherefore, for want of 
a sufficient declaration in this respect, the said R. M., 
administrator as aforesaid, prays judgment, if the said 
J. M. as executor as aforesaid, ought to have or 
maintain his said action thereof against him, &c. 
And for causes of demurrer in law in this behalf, the 
said R. M., according to the form of the statute in 
such case made and provided, shews to the court here 
these following causes, that is to say; for that it is not 
alledged, nor does it appear in or by the said second 
count of the said declaration, that the said J. £>., de¬ 
ceased, in his lifetime, had such an interest or estate of 
and in the premises, in the said second count of the 
said declaration mentioned to have been demised by 

2 I 2 
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him to the said SirJ. 5., the lather, at the lime of 
making the said indenture of demise in that behalf, as 
would or could by law, upon the death of the said 
J. D., vest in the said J. At. as his executor, so as to 
enable him the said* J. AI., as such executor, to main¬ 
tain any liction of covenant for the breaches in that 
count mentioned. And also for that it is not alledged, 
nor does it appear in or by the said^econd count in 
the said declaration, that the said J, D. deceased, in 
his lifetime, had such an interest or estate of and in 
the said premises in the said second count of the said 
declaration specified to have been demised to the said 
Sir J. S., the father, at the time of making the said 
demise therein anentioned, as would or could enable 
him by law to make such demise as in the said second 
count of the said declaration'mentioned; and also for 
that it appears, in and by the said declaration in the 
said second count thereof, that the said indenture of 
demise in that count mentioned to have been made 
between the said J. D.^r of the one part^ and the said 
Sir .7. S., the father, of the other part, was void in law, 
inasmuch as the said X D. thereby demised the said 
premises therein mentioned for a longer term than he 
the said J. D. was possessed of or entitled unto in the 
same; and also for that it is not alledged, nor does it 
appear in or by the said second count of the said 
declaration, that the said J. D. deceased, at the time 
of his death, had any estate, right, title, or interest 
whatsoever, of, in, or to the said demised premises, in 
the said second count of the said declaration men¬ 
tioned ; and also for that the said second count of the 
said declaration is argumentative, in this, that the said 
J. At, hath in and by his said second count of his said 
declaration shewn, that he duly proved the will of the 
said J. D., and took upon himself the burthen and 
execution thereof, and thereby became and was, and 
*till is possessed, of all the interest of the said J.f)., 
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of and in jtfae said premises, with the appurtenances, 
without positively alledging or shewing that the said 
J. D. was at the time of his death possessed of such an 
estate or mterest in law in the premises, as upon his 
death could by law vest in the said J. M. as his exe¬ 
cutor, for the purpose of enabling him as executor as 
aforesaid, to maintain any action of covenant upon 
that breach; and also for that no material issue can be 
taken upon such argumentative pleading; and also 
for that the said breach' of covenant in the second 
count first above assigned is double, in this, that it 
joins and attempts to put in issue two distinct mat¬ 
ters, viz,—what rent was doe from the said Sir J. S^, 
the son, and also what rent was due from the said 
R. M, as administrator as aforesaid, in the same 
breach ; and also for that the said breach of covenant 
in thc second count secondly above assigned, is double, 
in this, that it joins and attempts to put in issue two 
distinct matters, viz.—whether the said Sir J-. S., the 
son, in his lifetime, repaired'the said-premises or not, 
and also whether the said R. M. surrendered the same 
properly repaired or not; and filso for that the said 
breach is contradictory and absurd, in this, that it 
states that the said Sir J. S., the son, suffered and per¬ 
mitted the said premises to be out of repair until the 
determination of the said term, whereas it appears by 
that breach that the said Sir J. S» was dead at the 
determination of the said term; and also for that the 
said declaration is in other respects insufficient,, in¬ 
formal, and absurd. 

Joinder in demurrer.. 

Baldwin, for defendant. There are many causes of 
demurrer to this declaration; but souie I don’t wish to 
argue. My first objection to this action is, that the 
(daintiff has not a suiiicient legal title to maintain it. 
The plaintiff sues as executor of the lessor, and it does 
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ijot appear the declaraUon that he has^more tlian 
an equitable interest. He claims his right of action as 
an executor, but the covenants which he states to 
have been broken after the testator’s death are not mere 
personal covenants,* but run with the land; and if so, 
plaintiff must shew that he has a legal interest in the 
land. The declaration does not shew of what estate 
Haney was seised, but merely that he demised to 
Durnoj it should have shewn that he had an estate in 
fee, and that Durno was a mere termor (a). The second 
objection to the action is, that James Durno, or his ex¬ 
ecutors, had no right to the further term ; it was only 
grantable on condition that it should be made at his 
expence, and that he should execute a counterpart of 
such fresh lease. He should therefore have prepared 
the lease and tendered it for execution, and prepared a 
counterpart; he never did so, and therefore had no 
right to grant a lease to Sir J. Shelley ; besides which, 
as he had only a right to demand a renewal of the 
lease, yet not having got a renewal, he surely could 
not demise. As to the second count, on the parol de¬ 
mise from Harvey to Durno, I contend it is objection¬ 
able, on the ground that at the death of either of the 
parties, the term ceased after the end of the year. 
Durno died within the term on which his interest 
ceased (after the year had expired) and all the breaches 
are after that period. 

Wood, for the plaintiff. Admitting the correctness 
of the objections to the first count, 1 urge that the 
second coimt is not objectionable. 1^ appears that 
the defendant, or those he represents, have enjoyed 
the premises. The demise stated is to Durno, his 
executors, administrators, and assigns, for so long as 

(o) Cam. Dig. Pleader. E. 19, c. 35. Co. in. 17, a. 1 Brod. and 
>8.^531. 
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Harvey or Durtio, his executors, adminktrators, or 17B5. 

assigns and administrators, please. A demise so MACKliTe^- 

worded does not determine on Uie death of Duma. The cuter ^Dvkho 

fact of this demise is confessed by detnurrer* This is Mackreth^ 

a title in the executor of Dunto, aud the defendants 

have held under it. It is not necessary that Durno sheliey, &c. 

should have a title as large (at the time of demise) as 

the estate demised,. It is good for the term he has, and 

his interest has in fact continued. 2 Stra. 817* In the 

present case the lessee has held and enjoyed, and the 

interest of the lessor has continued. It would be doing 

a great injustice to say that the plaintiff could not 

bring this action. 

Baldwin, in reply. There would be no such injustice. 

The plaintiff might perhaps bring his action in another 
form, and declare upon a special agreement. With 
reference to the demise from Harvey to the lessor, his 
ecutors or administrators, 1 contend,' lltal after 
DurHO*s death, on the commencement of every new 
year, there was a new taking by the executors. 

Lord Mansfield, C. J. It don’t determine bv 

tJS * 

death of Durno, as the demise is here stated. 

Judgment for plainti^ on second count. 


Sir James Harrington, Bart, against Charles y. 25 3 

Kloprogge, Esq. 


IP^ECLARATION in debton a common moneybond, tlic office of 

dated 24th December, 1771, from defendant to 

plaintiff, in the penal sum of 1,200/. Plea, after 

,S°“"“*«Knment of the profits of all offices, whicrufc“Tfendm 
acquire, w legal, as it will be taken to mean of all offices tliat may be legally as- 


(«) Sec 2 Brod. ^ D. 678. The buying or selling of public offices is ren¬ 
dered illegal by the stat. 5 & 6 E,hr. VI. r, 16. <, 2 & 3. by which it is dc 
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craving oyer of bond and condition, which was as 
follows, to wit, ** Whereas, in and by a certain bond or 
obligation in writing, bc^ing date the I8tb day of 

clitrcd tliRt all bargains, sates, promises, lionds, agreements, covenants, 
and assnrances for monej', or other profit in considerntion of, or relating 
to appointments touching the administration of jnstiec, or the eoUection of 
tlic rcrenne, &c. or for the deputation thereof, shall be void, ’llic pniri- 
stons of this statute have been since extended to Seotlmut and IrrUtnd, and 
to ail offices in the gift of the croarn, all comqilssions, riril, naval, ami 
military, and all places and employmenta in the departments and offirt's 
there particularly menUoned. Stat. 49 Geit.3, c. 126. 53 6Vv». 3, c. 129. 
See 1 Stark. Rep. 92. See also as to wliat may be considered as the offiros 
intended by the statute 5 & 6 Edw. 6. 3 Lev. 289. ff'dlrs, 571. S. I’. <,«- 
dulphin V. Tudor, £a/jl. 46B. Browning v. Halford, Frccm. 19. 1 H. Bio. 

322. Tht 7th section of tlie latter act contains a proviso, that it shall 
not extend to any purchase or sale, or agreement for tlic purchase or sale, 
of certain offices in the palace, or commissions in the army, at the regu¬ 
lated prices, and by authorized regimental agents, acting without fi|p. .\nd 
the statute does not prohibit a deputation to any office where it is lawful 
to appoint a deputy, or any agreement, &c. lawfully made in respect of 
any allowance, salary, or payment made, or agreed to be made, by or 
to such principal or deputy respectively, out of the fees or profits of such 
office. The 11 til section also contains an exception us to annual pay¬ 
ments out of the fees to any person formerly holding the office, provided 
such reservation, and the circumstances under wbicli it was iicrmittcd, is 
stated in the instrument of appointment of the person succeeding to the 
office. In 'n recent case, an appenntinent to trustees of all the emolu¬ 
ments and profits to arise and become due to the assignor, as clerk of the 
peace, (after deducting the salary or allowance of his deputy for the time 
being,) upon trust, to pay t^UMwin debts of the grantor, .md to pay over 
the residue, was bolden void. Palmer and another v. Bate anil others, 2 
Brod. and Bing. 673. Here the office itself was not saleable, and an 
assignment of the profits attached to it, and intended for Its support, and 
dignity, is equally against public policy; nor is the reservation of the al¬ 
lowance for the deputy sufficient, lire half-pay of an officer iu the army 
cannot be assigned. ArhucUe v. Cowtau, 3 B. and P. 321. Bartoiek v. 
Bead, 1 //. B. 627. Flarty v. Otlhuit, 3 T. R. 681. But this fict docs 
not extend to prohibit an agreament by a principal to pay his deputy a 
proportion ; as for instance, half of the profits of the office ; for here the 
profits still belong to the principal, and must be sued for in bis name, 
although a share is to be allowed out of them to the deputy, for his trou¬ 
ble. Per Cur. in Godolphin V . Tudor, SalA. 4(i8. GuUi/ordy. Be Canloiwlt, 
Salh. 466. But the reservation must be to pay out of the profits ; and 
where a bond was given, with condition to reserve a sum certain, with¬ 
out contingency, the bond was held void. Parsons v. '/hmapsun, 1 1/. 
Ula. 322. The statutes, 37 lieu. S. c. 1. sec. 3. and 1 IF. and lU. c. 21. 
s. 5, lalow and regulate the assignment of the piftits of i crlain offices, at 
the office of clerk of the peace, £fc. 
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December instant, the above bound defendant, together 
with the above bound plaintiff, did become jointly 
and severally bound unto T. N. of the city of London^ 
Esq. in the penal sum of 1,200/., with a condition 
thereunder written, that if the said defendant and plain- 
tiff, or either of them, their or either of their heirs, 
executors, or administrators, did and should well and 
truly pay or cause to be paid unto the said T. N,, his 
executors, administrators, and assigns, one annuity or 
3 'early sum of 100/. of lawful money of Great Britain, 
by quarterly payments, on the days and times, and in 
manner therein mentioned, for and during the natural 
life of the said defendant, then the said bond was to 
be void. And whereas for the better securing the pay- 
mciit of the said annuity, the above bounden defend¬ 
ant, together with the said plaintiff, did enter into and 
execute a warrant of attorney, bearing even date with 
the said bund, empowering certain attornies therein 
named to confess judgment against them in an action 
of debt on the said recited bond, at the suit of the said 
T. N. in his Majesty’s Court of King’s JBench, in 
manner therein mentioned, for the said sura of 1,200/. 
besides costs of suit, as in and the said recited bond 
and warrant of attorney, reference being thereunto 
respectively had, may mere fully appear. And 
whereas thd’said plaintiff ..entered into and executed 
the said recited bond and warrant of attorney, at the 
special instance and request, and upon the pressing in- 
Ircaties of the said defendant; and the said defendant 
received the whole consideration money, which was 
given and paid for granting the said annuity of 100/. 
to the said T. N. his executors, administrators, and 
assigns as aforesaid, and the said plaintiff received no 
part thereof, except the sum of 150/. which the said 
C. K. deposited in the hands of the said plaintiff, for 
the purpose of paying the said annuity, so far as the 
same will extend. .And whereas the said defendant, 
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1783. in order to indemnify the said plaintifT, his executors, 
rntMtsar on aduiinistxalors, and assigns, from the payment of the 
lifoiMt said annuity, hath agreed, when and so soon as the 
KtopRooGB. defendant shall become possessed of and intitled 
unto any commission, post, p1a€X, salary, pension, or 
pay whatsoever^ that then he the said defendant shall 
and will immediately execute a proper assignment 
thereof, and fully and effectually authorise and env 
power the said J. H., his executors, administrators, 
and assigns, to receive and take the whole fees, profits, 
and emoluments thereof, and in the mean time, and un¬ 
til such event shall happen, that he the said defendant 
shall and will, from time to time, pay unto the said 
plaintiff, his executors, administrators, or assigns, all 
such sum and sums of money as be shall receive by 
means, or on account of his being private secretary to 
the right Hon. the Earl of H. Now the condition of 
this obligation is such, that if the above bounden de¬ 
fendant shall and do, immediately upon his becoming 
possessed of or entitled unto any commission, post, 
*place, sal^liy, pension, or pay whatsoever, execute a 
proper assignment thereof unto the said plaintiff, his 
executors, administrates, or assigns, and fully and 
effectually authorise and empower him and them to 
receive and take the whole fees, profits, and emolu¬ 
ments thereof, as the same shall become due and pay¬ 
able; and in the mean time, and until such event 
shall happen, if he the said defendant shall and do, 
from time to time, pay into the hands of the said plain¬ 
tiff, his executors, administrators, or assigns, all such 
^sum and sums of money whatsoever, as he the said 
defendant shall or may receive by means or on account 
of his l^ing such secretary to the said Earl of If. as 
aforesaid; and also, if he the said defendant, his heirs, 
executors, or administrators, shall and do, in and by 
all things, save, defend, keep harml^ and indemni¬ 
fied the said plaintifi’, and his heirs, executors, and 
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administratora^ and every of them, and his, their, and 
every of their lands and tenements, goods and chattels, 
of, from, and against the payment of the said annuity 
of lOOL in the condition of the said recited bond 
mentioned as aforesaid, and all arrears thereof; and 
also of, from, and against all and all manner of actions, 
suits, loss, costs, " charges, demands and expences 
whatsoever, which he the said plaintiff, his heirs, ex* 
ecutors, or administrators, or any of them, shall or 
may bear, pay, lay out, suffer, sustain, or be put unto, 
for, or by reason, or on account of any nonpayment of 
the said annuity, or any part thereof, or for, or by rea¬ 
son, or on account of the said plaintiff, his having en¬ 
tered into and executed the said recited bond and war¬ 
rant of attorney as aforesaid, or either of them, cw any 
matter or thing in them, or either of them contained, 
or in any manner relating thereto, then this obligation 
to be void, or else to remain in full force and virtue: 
which being read and heard, the said defendant saitb, 
that the said plaintiff actio non ; because he saith that, 
he the said defendant, for a certain space oj^^me from 
and after the making of the said bond ; to wit, from 
thence until and upon the 24|h December, 1772, and 
no longer, continued private secretary to the Earl of H. 
and that h^ the said defendant hath not at any time 
since the making of the said bond, become possessed 
of or intitled unto any commission, post, place, salary, 
pension, or pay whatsoever; and that, he, the said 
defendant, during the whole time that he (iontinued 
private secretary to the Earl of H., did, from time to 
time pay into the hands of the said plaintiff, all such- 
sum and sums of money whatsoever, as he the said de¬ 
fendant did or'might receive by means or on Account 
of his being such secretary to the said Earl of H. as 
aforesmd; and also, that he the said defendant hath con¬ 
tinually, from me making of the said writing obliga¬ 
tory, hitherto in and by all things saved, defended, kepi 


479 


1785. 


Harbwoton 

agaitut 

Klofroook. 



480 


J78j, 


Harrington 

n^fainsl 

KLOrKOGGE. 


CASES IN THE KING’S BENCH, 

harmless, and ind^einnlfi^ the said plaintiff, and his 
lands and tenements; goods and chattels, of, from, and 
against the payment of the saM annuity of lOOl. in the 
condition of the said recited bond mentioned as afore¬ 
said, and all arreara thereof, and also of, from, and 
against all andhil manner of actions, suits, loss, costs, 
charges, damages, and expences whatsoever, which he 
the said plaintiff hath hitherto borne, paid, laid out, 
suffered, sustained, or been put unto, for or by reason, 
or on account of any non-payment of the said annuity, 
or any part thereof, or for or by reason or on account 
of the said plaintiff, his having entered into and exe¬ 
cuted the said recited bond and warrant of attorney as 
afpresaid, or either of them, or any matter or thing in 
them, or either of them contained, or in any manner 
relating thereto, according to the tenor of the said 
condition of the said bond or writing obligatory, to 
wit, at lyestminster aforesaid, and this,” &c. 

Replication, precludi moa,*' because, h^says, that he 
the said defendant, whilst he so continued private se¬ 
cretary to the said Earl of //. as in the said pica men¬ 
tioned, to wit, on December, 1772, at, 8tc- 

aforesaid, received divers* large sums of money, to wit, 
the sum of AOOl. by means and on account of his being 
such secretary as aforesaid, yet the said defendant did 
not pay the said last mentioned sum of money, or any 
part thereof, into the hands of the said plaintiff, but 
altogctlidr neglected and refused so to do, and still 
doth refuse, contrary to the form and effect of the said 
.condition of the said writing obligatory in the said 
declaration mentioned; and this tlic said plaintiff prays 
may ba^inquired of by the country ; and the said defen¬ 
dant doth the like, &e.; and the said plaintiff, accord¬ 
ing to the form of the statute in suckcase made and 
provided, further says, that he the sara plaintiff, since 
the making of the said writing obligatory in the said 



TEMP. LORD MANSFIELD. 

(leclaralioa mentioned, and before the exhibiting the 
bill of the said plaintiff (that is to say), on the, 
&c., at, 8cc. aforesaid/ was obliged to pay, and 
did pay to the said T, N., in the said plea mentioned, 
a large sum of money, to wit, thp sum of lOOOL in 
discharge of arrears of the said annuity*or yearly sum 
of 100/. in the said plea mentioned, then due and 
payable to the said T. N., whereof the said defendant; 
afterwards, to wit, on the same day and year last 
aforesaid, at fVestnfinster aforesaid, had notice, yet the 
said defendant (although often requested) hath not, at 
any time hitherto, repaid to the said plaintiff the said 
last mentioned sum of money so paid by him in dis¬ 
charge of the said hrrears of the said annuity as afore¬ 
said, or any part thereof, nor hath he, in any manner 
whatsoever, saved, defended, kept harmless, and in¬ 
demnified the said plaintiff from and against the paj’- 
inent of the same, but hath altogether neglected and 
refused so to do; and the said plaintiff still j-emains 
undefended, and not in anywise saved or kept harm¬ 
less or indemnified therefrom, or from any par^ thereof, 
to wit, at, &c. aforesaid, contrary to the form and 
^ecl of the said conditio^ of the said writing obliga¬ 
tory in the said declaration mentioned in that behalf, 
made as aforesaid, and this, &c. 

Demurrer, and joinder in demurrer. 

Morgan^ for the defendant. The condition is con¬ 
trary to the statute and common law. Th% statute 
5 and 6 Edw. VI. e. l6, against the sale of puhlic 
offices, is general, and includes this case. The condi¬ 
tion is also against common law, ns it is to assign any 
office he might have. ^ 
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Sed PETi CcBiAM. The ofl'ice in question is pri¬ 
vate secretary tH Lord llolderiiess; that may be as- 
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The assignee of 
a lease is not 
liable to the 
original lessor 
for a breach of 
corenant not 
running \rith 
the land, unless 
he be expressly 
named in the 
lease as a cove¬ 
nantor (a). 


signed. The condition must be taken to mean, that 
he shall assign all offices which may legally be as¬ 
signed. 

Judgment for plaintifT. 


Grey against Cuthbertson and another. 

“yySCLARATION in covenant, stating that one 
William Mills was possessed of a term of 3 ’cars, 
and that by indenture, dated 22d September, 1770, be¬ 
tween W. Mills and plaintiff, W, Mills demised certain 
premises to plaintiff, habendum for fourteen years; and 
amongst oUier covenants in the lea«e, ihe declaration 
set forth the following one ; that at the end or expir¬ 
ation, or other sooner determination of the said demise, 
a fair valuation and appraisement should be made by 
two indifferent persons (one to be chosen by each of 
the parties to the said indenture, or their respective 
executors, administrators, or assigns) of all and every 
the fruit trees and bushes that should be' tlien standing 
and growing, and which should have been planted and 
set by the said plaintiff, bis executors, administrators^ 
or assigns, upon the snid demised premises, and that 
he the said plaintiff, his executors, administrators, or 
assigns, should yield and deliver up the sepne trees and 
bushes to the said William Mills, his executors, ad¬ 
ministrators, or assigns, at the value or appraisement 
thereof to be made and fixed as aforesaid: and the 

I ' 

said William Mills, for himself, his executors, and ad¬ 
ministrators, did by the said indenture, &c. (amongst 


(a) See 3 seUs. 27. 4 T. R. 720, 726, upon • covenant running 

with th^ land, which must concern real property, or the estate therein. 
3 trUs. 29. 2 //. a. 133. 10 £aat, 13H. 2 Marth. 1, 4., the assignee 

of the lease is liable to an action for a breach of covenant after the as¬ 
signment of the estate to him. Bac. Ah. tit. Covei)||nt, E. .34. 3 trUt. 25. 
2 Smind. .304, n. 12; and though he have not taken possession. 7T. R. 
312. 2 Saund. 182. 1 Sal/t. 198. 1 Lord Raym. 322. 
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other things) covenant to and with the said plain* 
tiff, his executors, administrators) and assignS) that he 
the said WiUiam MiUsf his executors or administrators, 
should and would well and trul^ pay, or cause to be 
paid to the said plaintiff, his executors, administrators, 
or assigns, immediately after such valuation or appraise* 
ment should be made by two indifferent persons, as 
aforesaid, all such sum or sums of money for such 
trees and bushes as the same trees and bushes should 
be valued or appraised at. The declaration then alleged 
plaintifPs entry, and that all the said William Mills’s 
interest in the premises, before the expiration of the 
term, became vested in the defendants; and then a 
breach of the said covenant by the defdidants as 
assignees. Demurrer, and joinder in demurrer. 

Clayton, for the defendant. The covenant on which 
this breach is assigned does not extend to an assignee, 
as he is not named therein. The lessee does not cove¬ 
nant for himself, his executors, administrators, and as¬ 
signs, so it only binds him or his personal represen¬ 
tatives. The covenant does not in its nature run with 
the land, as it concerns a thing not in esse. He cited 
Spencer’s case, 5 Coke, and 3 Wils. Rep. 25. 

Wood, conttM. The covenant relates to a thing to be 
done on the land, and runs with it. The cases in 
Moor, 159 . Ow.\5\. Lev.iQQ. Kitchen y. Buckley, 

Cro. EL 493 , are in the plaintifTs favour. 

Per Curiam. The plaintiff is not without remedy; 
he may bring an action against the original lessor, 
who always remains liable : but his right of action for 
a breach of this covenant cannot be extended to an 
assignee, without his being named in the covenant, as 
the subject matter of it does not relate to a thing in 
esse at the time of*the demise. The Court recognized 
the authority of Spencer's case. 

Judgment for defendant. 
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K. T. 25 ;{. Jones against Osborn. 

AWjwWe— ■^DECLARATION that the said defendant, before 

SI) hotel kccitet* a 

is subjecttntho and on, &c., wns, and from thence hitherto Jiath 

as'an innkwl^ *^®6n, and Still is, the master and keeper of a certain 
rr,buthcsliould common and public hotel, for the reception, lodging, 

l>c decliired . * o 

.licaiust as an Snd entertainment ot guests ; that is to say, a certain 

iimkeeper («). cQjnniQn jjjjj public hotel, eomiiymly called or known 
by the name of Osborn’s Adelphi Hotel, in the parish 
of, &c., in the county of, &c.; and whereas the said 
defendant, being such master and keeper of the said 
hotel, as aforesaid, the said plaintiiT heretofore, to wit, 
on the day and year aforesaid, at, Sac. aforesaid, en¬ 
tered, and was then and there received into the said 
hotel as the guest of him the said defendant therein; 
and during the time that he was such guest, to wit, on 
the day and year aforesaid, he the said defendant was 
lawfully possessed of a certain note of the Governor 
and Company of the Bank of England, commonly 
called a bank note, for the payment of the sum of 
twenty pounds, and of another large sum of monc}', to 
wit, the sum of seven jiounds eighteen shillings of 
lawful money of Great Britain, as of his own proper 
note and money; and which said note, and money 
were then and from thence, until the time of the loss 


(«) See the late case of Thompson v. Lacy, 3 Barn. & Aid, 283, where 
it was held, that a house of public entertaiunient in London, where 
beds, provisions, &c. were furnished for all persons paying for the same, 
but which was merely called a tavern and coffee-house, and was not fre¬ 
quented by stage coaches and waggons from the country, and which had no 
stables belonging to it, was to be conridcred as an inn, and the ownm* of it 
subject to the liabilities ofinnkcepers. Sedipuert. Sec Doey.Laming, iCemp. 
77. where it was held, that a coffee-house keeper was not an innkeeper, 
wijhin the meaning of a policy of insurance against fire. Sec Jeremy, 1311. 
fMlch, 127. 1 Lord Raym. 47!>. 12 Mod. 254. ACorih. 417. As to the 

liahiUly of innkeepers, see Jeremy's Law of Carriers, 144. Jones ou 
iSailineiits, 95. 8 Rep. 63. 
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thereof hereinafter mentioned, within the said hotel, 
to wit, at. Sic. aforesaid; yet the said defendant, so 
being the master and keeper of the said hotel as afore¬ 
said, not regarding his duly as su<rh master and keeper 
thereof, did not keep the said note and money of the 
said plaintiff, so being within the said hotel as afore¬ 
said, safely and without diminution or loss, so that no 
damage might arise or happen to the said plaintiff in 
any manner of way by the negligence or default of 
him the said defendant and his servants, but on the 
contrary thereof, lie the said defendant and his ser¬ 
vants so negligently and carelessly conducted them¬ 
selves in this behalf, that afterwards and whilst the 
said plaintiff was a guest in the said hotel as aforesaid, 
to wit, on the day and year aforesaid, the said note 
and money were by and through the mere negligence 
and default of the said defendant and his servants, and 
without the consent or knowledge of him the said 
plaintiff, wrongfully and injuriously taken and carried 
from and out of the said hotel, or otherwise embezzled 
and secreted, by some person or persons to the said 
])lainliff unknown, and were thereby wholly lost to 
the said plaintiff. 

Demurrer, assigning the following causes,t>i 2 . that the 
said hotel or house in the said declaration mentioned 

» 

is not in or by the said declaration averred or shewn to 
be a common or public inn, or that the same and the 
said defendant, as such master or keeper thereof as 
aforesaid, arc within the custom of this realm as to 
inn-keepers ; and for that it does not appear in or by 
the said declaration, that the said note and money 
therein mentioned were ever delivered to the said de¬ 
fendant or his servants, or that he ever received the 
same or had the care thereof, or that he undertook or 
was obliged or bound to safely keep the same, or to 
take care thereof; and for that it does not appear iti 
voi,. II. e K 
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ur by the said declaration, that the said defendant 
was to have or receive any reward for the safe keep¬ 
ing or care of the said note and money; and for that 
no negligence or default is charged or alledgcd in the 
said declaration, either in the said defendant or fa is 
servants, otherwise than as against or in disregard of 
a supposed duty in him the said defendant, as such 
master or keeper of the said liolel in the said decla¬ 
ration mentioned as aforesaid ; and also that the said 
declaration is in various other respects uncertain, in¬ 
sufficient, and informal, &c. 

Joinder in demurrer. 


Shepherd, for defendant. The objection to this de¬ 
claration is, that the defendant is not stated to be a 
bailee in any character which can make him liable. 
An hotel-keeper cannot be considered a common inn¬ 
keeper; and if so, the plaintiff ought to have described 
him as such. If a man acts as an inn-keeper, be is 
liable. But an hotel is not an inn. An inn is instituted 
for passengers, travellers, and wayfaring men. It can¬ 
not be said that an hotel is for this purpose an inn (5). 
If a man make a contraet w'ith an inn-keeper for a 
separate lodging, and has the e.vclusive possession 
thereof, as to him it is not an inn (c). Here the plain¬ 
tiff may be considered as a mere lodger, and the de¬ 
fendant as a lodging-house keepei, who makes a con¬ 
tract with every man that comes; whereas an inn¬ 
keeper is bound by the law of the realm, and not by- 
contract, to receive guests (f/). 

Per Cvriam. The Court thought the defendant had 
better withdraw his demurrer, and that these objec¬ 
tions would come more proper upon the trial, as the 
law must depend upon the facts of the case. 

(6) Cayk’i case, 8 Coke, C83. 

(r) Sec Holi, C. N. P. 209. 1 Stark. 249. 

{d) Sec Parkkurst v, Foster, 1 Salk, 387 ; and 3 and A. 287. 



TEMP. LORD MANSFIELD 


487 


Rex against Cottrell. 

.^HE defendant in this case was convicted under the 
5 Anne, c. 14, before a justice of the peace, for 
using two lurchers for the destruction of game. The 
offence, as appeared by the conviction, was committed 
in the parish of Tadley, in the county of Southampton, 
and the defendant was convicted^on the oath of 
Henry Tutl, of the same parish. A motion was made 
to quash the conviction, on the ground that the wit¬ 
ness was described of the same parish where the 
offence was committed, and therefore that he was not 
a good witness. 


1785. 

Tfinttf Tam. 

A party may be 
convicted on a 
statute, giving 
part of penalty 
for tbe offence 
to the parish, 
wherein it ia 
committed, on 
the oath of a 
witness resid* 
ing within the 
parish, provid. 
ed such witness 
does not pay 
rates. 


* 

Pek Curiam. The witness being of the parish 
is no objection, unless he pays rates; for then the 
money the parish is entitled to, may go in alleviation 
of the rates, and the witness would be interested. 

Conviction affirmed (a). 


(<r) In the King v. Prior, in the same Term, the like objection was 
made to another conviction, and the rontdetion was affirmed. 


Ker against Mitchell. 
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Tf^EBT on bond, dated 23d December, 1779, given by Abond,condi- 
defendant, in the penal sum of 4,430/. unto tbe 

from ail actions, legal proceedings, and costs, &c. which maybe the consequence of A.'s 
delivering over to defendant a bill of exchange, part of the proceeds whereof a third per¬ 
son is entitled to, is forfeited, by a payment over by A. to such third person of his share of 
the proceeds, upon his demanding the same, without his bringing any action ; and though 
A. give no notice of the payment to the defendant [a). 


(a) As to what is a legal damnification, to entitle a surety to sue, sec 
8 Kant, 583. 3 IPile. 13. 1 Ath. 262. In analogy to the above decision 
it may be observed, that in actions on covenants for good tide and quiet 
enjoyment, it is not necessary to entitle the purchaser to sue for a breach 
of the covenant to shew that he has been evicted by legal process, though 

2 K 2 
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plaintifl and on^ Andrtw Moffait, since deceased. 
Plea, praying oyer of bond and condition, whereby, 
after reciting (6) that by articles of agreement under 


it b advitMble to do so •,, >t >s sufficient to sMte that the part/ evict! iie 
had lawful right and title to do so, &c. without shewing the nature ofsuili 
title, seed Tenn Rr|H>rts, 617. 8 Term Re|>orls, 278. See also Cro. Jnc. 
315. 2 Sound. 117. 1 /.re. .lOl. I Sid. AM. 2 Jim. S( Pui. lA. n. 0. 

(6) The recitals were as follow ; whereas, in and by certain 
articles of agreement indented and dated the l?lh of lirctmbir, 177(1. 
and made or mentioneri to be made between the abovc>nained //. K. 
and R, S. purser of uie said ship, Priurms Rot/al, of the one part, 
and the said .^1. AI. and G. 1). of the other psirt ; after tak^|g notice 
that all the said parties to the .said articles had purchased and ship¬ 
ped on board the-said ship, then bound on a voyage to India and 
China, a quantity,of coral and pe;irls, of the value together of 
6,902f. 11«. 5if., and had agreed that the same should be carried to China 
and there sold by the said A. A', and Ji.S., for the account and risk ofthe 
said parties, in the proportions thendn mentioned. It was witnessed, that 
the said R. K. and R. S. thereby covenanted to carry the said cortdP and 
pearls to China, freight free, and to sell and dispose thereof tliere, five 
from any other merchandise, and render an aceoniit of the sales thereof 
iinto the attornics of the said jJ. M. and G. />., in Inmdan, and also to 
pay the projiortions of the money arising thereby, belonging to the said 
jd. M. and G. I), into the English Company's Cash, at Cantott, and take 
fresh bills of exchange for the account thereof to the said attornies, 
without demanding any money for commission or disbursements, other 
than what were necessary in completing such sales, and making Boch re¬ 
mittances, of which the s.aid..:/. M. and O'. U. thereby covenanted to pay 
and allow their respective proportions to the said R. K. and R. S., and 
also to stand to and support all sea risks and other casualties concerning 
their said respective proportions of and in the said goods, as by the said in 
jart recited articles of agreement, relation being thereunto hud, may 
more fully appear : and whereas the said R. A", did accordingly carry 
out the said goods to Cantim, and sold |iart thereof to one S. for 7438A 
Spanish old dollars, for payment whereof the said S. gave his bund or 
obligation, called a chop, to the said A'. A'., and other part thereof the 
said R. K. sold to one A', for 2,900 old Spanish dollar^ for payment 
whereof the said A', gave his chop or obligation to the said R. A'., both 
which chops or obligations the said R. A'., on his departure from China 
to Stigland, left in the bauds of R., esq. at Coa/un, together with 
divers othffi' bonds which bad been given for the payment of the monies 
for which other parts of the said goods had been sold in China by the said 
R. A’., in order that the same might be received by him the said J. It., 
and together with one box of roral, of the value as per invoice, of 
1476/. 8s., for which said bonds or obligations and bo.x of coral the smd 
J. B. gave an acknowledgment, dated Canton, 28th of January, 1778, 
whereby he acknowledged that he had the same in his fiossessiou, and 
that they were the property, and at the risk of the said R,K.\ and 
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veal, m ade between plaintiff and Scott, parser of a 
certain ship, of the one part, and the said defendant 
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whereas the sidd It. K. on the 2Sth of April, 1778, being at the Qispe of 
Good Hope, ugned an order of that date directed to the said J. B., where¬ 
by he required lum, if he had not received the amount of ^.’s chop before 
the receipt of Uiat order, to deliver the said chop to the said O. D., and 
place it to the account of the said R, J £.; and by another order of 
the same date the said R. K. required the said J. B. upon receiving iTs 
chop to him of 2,900 old Spanish doUaurs, to pay to the said J, I),, 
or order, 1,135 and two fifths old Spanish dollars, together with 1 per 
cent per month for six months on the above sum, and to place the same 
to thelecount of the said R. K. ; and whereas, by a certain declaration 
in writing, under the hand of the said R. K., bearing date the 6th day of 
January, 1779, the said R. K. declared that 7,438 and three fourth^ 
Spanish pillar dollars of Uir sum due by the said S., and 1,135 and two- 
fifths Spanish head dollars of the sum due by A'., part of the sums men¬ 
tioned in the receipt given by tlic said J. U-, were the property of the said 
A^M. and O.D., and to be paid to them when the same were remitted 
and paid to him or his attorney, together with any interest or exchange 
that might arise thereon, provided tlic above snm had not been already 
piud to the Sidd G, I)., Iiy virtue of the licfore-nientioncd order, and that 
the said G. D. accounted witii the said R. K. or ids attorney for his share 
of the Sidd box of coral (ordered to be delivered to him as aforesaid, and 
to be disposed of) according to tlic said recited articles of agreement; 
and whereas it now appears that the said J. li., on the 10th of January , 
1779, paid into the cash of the treasury of the English East India Com¬ 
pany, at Camion, 8,482 new milled Mericu dollars, at the exchange of 
5s. 3d. sterling iicr dollar, for account of the said R. K., fur which the 
president and council belonging to the factory of the said company, gave 
to the said J. B. their bill of exchange on the directors of the united 
company of merchants of England trading to the Emt India, dated 
CoMtou, the 10th day of January, 1779, for the sum of 2,2261.10«. (id, 
sterling, for 8,482 new milled Mexicn dollars, at the exchange of 5s. 3d. 
sterling per dollar, received of the said //., payable to the older of the 
said R. K., at twelve months sight, without interest, for which credit was 
given in the Company’s cash accordingly, wliich bill of exchange hath 
been remitted to the said A. M., and on the 8th of Sejitaitber now last 
past, was duly accepted by order of the said Company ; and whereas it 
being apprehended and believed that the said 8,482 dollars so piud into 
the Company's treasury at Canlon by the said J. B., an^ for which the 
said accepted bill of exchange was given as aforesaid, was the neat amount 
of the 7,438 and three-fourths Spanish pillar dollars received by the said 
J. B. of S,, and declared by the said R. A'., on the 6th of January, 1779, 
to be the property of the said A. M. and G. D., and the interest and ex¬ 
change due thereon, he the said A. M. as attorney for the said R. A'., and 
at the request of the said A. SI. and 6. D., or their order, delivered the 
same to them, the receipt whereof they do hereby jointly acknowledge ; 
Now the condition of the above-written obligation is such, that if, &r. 
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178(5. and George Davittfpn, of the other part, after reciting 
that the said parties were concerned in a joint trading 
affiontt adventure for the sale of china, coral, and. pearls, to be 
Mitchell, Chtna, and there sold by the plaintiff and 

R. Scott for the account of all parties, and that plain¬ 
tiff and R. Scott thereby eovenanted to pay the pro¬ 
portions of the defendant and George Davidson*s 
monies arising from the said sales unto the English 
Company's cash at Canton; and that after the making 
such articles of agreement, the said plaintiff and 
R. Scott did carry the goods to and sell the sam4, part 
thereof in China, part thereof to one Ski/kinqnas, for 
7,438 and a half Spanish old dollars, for payment 
whereof the said Ski/kinquas gave his bond to the 
said plaintiff, and other part of the said goods 
to one Keteshaw, for 2,900 old Spanish dollars, for 
payment whereof the said Keteshaw gave his bond, 
which bonds the said plaintiff, on his departure from 
China to England, left in the hands of James Brad¬ 
shaw, at Canton, together with divers other bonds 
which had been given in payment of monies on which 
other parts of the said goods had been sold in China 
by the said plaintiff, in order that the same might be 
received by the said James Bradshaw, and together 
with one box of coral of value of 1,476/. 8s. for which 
bonds and box of coral the said James Bradshaw gave 
his acknowledgment that they were in his possession 
as the property and at the risk of the said plaintiff; 
that the said plaintiff, on the 25th of April, 1778, 
signed an order directed to the said James Bradshaw, 
requiring him if he bad not received the amount of the 
said Skykfnquas’s bond before receipt of that order, to 
deliver the bond to the said George Davidson, and place 
it to the account of plaintiff j and that by another 
order the said plaintiff required the said James Brad¬ 
shaw, upon receiving Kewshaw’s bond, to pay the said 
George Davidson, or order, 1,135 and two-fifths old 
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Spanish dollars, &c., and to place^the same to plain¬ 
tiff’s account; and that by declaration in writing of 
the said plaintiff, the said plaintiff declai^d that 7,438 
and three-fourths Spanish pillar dollars of the sum due 
by Skylcinquas, and 1,135 and twcvfifths Spanish iftad 
dollars of thf sura due by Kewshaw, were the property 
of the defendant and George Davidson, and to be paid 
to them, when the same were remitted and paid to him 
or his attorney, provided the same had not been 
already paid to the said George Davidson by virtue of 
the before-mentioned order, and that the said George 
Davidson accounted with plaintiffs for his share of the 
said box of coral, and that it then appeared that the 
%a.id James Bradshaw, on the 10th of 1779, 

paid into the cash of the treasury of the East Indip 
Company, at Canton, 8,4a2 dollars, per account of the 
plaintiff, for which the president and council belong¬ 
ing to the factory of the said company gave to the 
said James Bradshaw their bill of exchange on the 
directors of the East India Company, in England, 
payable to plaintiff’s order, at twelve mouths’ sight, 
which said bill bad been remitted to the said Andrew 
Moffat, and was accepted by the East India Company; 
and that it being believed that the money paid into the 
East India Company’s treasury, was the net amount of 
the 7,438 and three-fourths Spanish pillar dollars re¬ 
ceived by the said James Bradshaw of Skykinquas, and 
declared by the plaintiff to be the property of defendant 
and George Davidson, the said Andrew Moffatt, as plain¬ 
tiff’s atlorney,delivered the same to defendant and George 
Davidson. It was conditioned, that if the above-bound 
defendant and G. D., or cither of them, their or either 
of their heirs, executors, administrators, or assigns, 
should and did well and truly pay, or cause, to be paid, 
unto the above-named A. M. and plaintiff, or one of 
them, their or one of their executors, administrators, 
or assigns, on demand, ail such sum and sums oi 
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iiiuney, or value in money all such good bills of 
exchange or secorities for money, goods, or effects, as 
the said G. 2>. his representatives or assigns, or his or 
their attornies or agents, should or might have received 
or leceive, by virtue of the said respective orders of 
the 2dth of Jlpril, 1778, granted by the said plaintiff 
at the Cape of Good Hope, upon (he .7. Ji., in favour 
of the said G. D .; and also in case the said G. X>., his 
executors, administrators, or assigns, did and should 
well and faithfully account w'ith the said plaintiff, iiis 
executors, administrators, or assigns, c»r his or their at¬ 
tornies or agents, for the full share and proportion ol’ 
the said plaintiff, of and in all net monies which might 
have arisen, or which should arise, by the sale of the 
before mentioned box of coral, left by the said plaintiff 
in the hands of the said J. B., and directed to be de¬ 
livered by the said J. B. to the said G. D., to be dis¬ 
posed of, and com^g to the hands, possession, or 
power of the said G. IJ., his executors, aduiinistrators, 
representatives, attornies, or agents, according to the 
true intent and meaning of the said hereinbefore re¬ 
cited articles of agreement ; and also if the above 
bounden defendant and G. D, or one of them, their or 
one of their heirs, executors, administrators, or assigns, 
should and did, from time to time, and at all times 
thereafter, well and sufficiently save, defend, keep 
harmless and indemnified, the said A. M. his execu¬ 
tors, administrators, and estate, of, from, and against 
all manner of actions, suits, judgments, verdicts, da¬ 
mages, executions, decrees and orders, costs and ex- 
pences, which should or might, at any time or times 
hereafter, "be brought or prosecuted, given, obtained 
or made, levied, suffered, executed, expended, or paid 
by or against the said A. M. his executors, adminis¬ 
trators, or estate, by reason of his indorsing and deli¬ 
vering the said recited bill of exchange to them the 
said defendant and G. D. as aforesaid, or of any mat- 
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ler or thing relative thereto or to the premises, then *786. 

and in such cases tiie above>written obligation was to kkr 

be void, otherwise to remain in iiill force mid virtue: 
which being read and heard, the said defendant 
pleaded actto non, because that neither the said 6. 

D. or his representatives or assigns, or his dr thek 
attomies or agents, ever have received any sum or 
sums of money, or value in money, of the said bills of 
exchange, or securities for money, goods, or effects, by 
virtue of the said orders mentioned in the said condi¬ 
tion to be granted by the said plaintiff upon the said 
J. B. ; and that the said 6. D. never did receive the 
said box of coral in the said condition mentioned, or 
any money whatsoever arising from the sale thereof; 
and further, that the said A. M. his executors, admi¬ 
nistrators, or estate, have not, nor hath any of them, 
been damnided by reason of the premises in the said 
condition mentioned; and this, &c. concluding with 
a verification. 

Replication, precludi non, because that the bill of 
exchange, in the condition of the said writing obliga¬ 
tory mentioned, was remitted by the said J. B. to the 
said A. M. for the purpose of paying to the said defen¬ 
dant and G. D. the amount of 7,438 and three quarters 
Spanish pillar dollars of the sum due from the said .S', 
as in the said condition is mentioned, and that the re¬ 
sidue and remainder of the said sum of money in the 
said bill contained, might be received by the said A. M. 
when the said bill should be paid for and on account 
of the said plaintiff; and that 1,932/. 13s. 6d. only, 
parcel of the said sum of 2,276/. 10s. 6d. in the said 
bill of exchange mentioned, at the time of the trans¬ 
mission of the said bill of exchange by the said /. B. 
to the said A. M., were the amount of the said 7,438 
and three quarters Spanish pillar dollars, in the said 
condition mentioned to be the property of the said de- 
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fendaot and G« D.; aod that the sum of 8734 17<.» 
the residue of the said sum of 88764 lOs. 6d. in the 
said bill contained^ was the property of the said plain* 
tiff, and ought, when the said hill was psud» to have 
been received by tho said A.M,, for and on account of 
the said plaintiff: and farther, that the said A* Af., in 
his lifetime, made his last will and testament in writing, 
and thereby appointed IV. Earl of A/., one J. M., and 
one J. H. who is since deceased, executors thereof, 
and afterwards died without revoking the same | and 
that after the death of the said A. M., to wit, on the 
8th April, 1786, he the said plaintiff demanded of the 
said J. M. as one of the executors of the said A. M. 
the said sum of 2734 17s. so as aforesaid due to him 
the said plaintiff, for and on account of so much of 
the money in the said bill of exchange contained, as 
by the said A. M. ought as aforesaid to have been re¬ 
ceived‘for and on account of the said J2. K., together 
with the sum of 76/. 8s. \0d. for and on account of in¬ 
terest due on the said sum of 273/. 17s. from the 8th 
September, 1780, on which day the said bill of exchange 
became due, and was paid; and which said sum of 
money, amounting in the whole to the sum of 
350/. 5s. lOdf. he the said J. M. as such executor as 
aforesaid, there paid to the said plaintiff, whereof the 
said defendant afterwards, to wit, on the said 8th 
April, 1786, had notice, that is to say, at. See. afote- 
said, which said sum of 350/. 5s. lOd. the said defend¬ 
ant and G. JD. have not, nor hath either of them at 
any time since, repaid to the said W. Earl of M. and 
J. M. as surviving executors as aforesaid, or to either 
of them; and so the said plaintiff says, that the 
said IV. Emrl of M. and J. M., surviving executors 
of the last will and testament of the said A. M. 
are damnified; and this he is ready to verify: where¬ 
fore, &c. 
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Rejoinder, protesting that the said bill of exchange 1786. 
in the said condition mentioned, was not remitted by Kea 
the said J- B. to the said A> M. for such purpose as Hrnnmt. 
in the said rcplicatioii is mentioned, but dn ^ con¬ 
trary thereof was remitted to the^id A. M. for the 
purpose in the said plea mentioned; protesting a^o 
that the said replication, in manner the same, is above 
pleaded, and the matters therein contained are not 
sufficient in law for the said plaintiff to have or main¬ 
tain his aforesaid action against the said defendant for 
a rejoinder in this behalf; the said defendant saith 
that the said J. M. in the said replication mentioned, 
was not compelled to pay the said sum of 273/. 17s. in 
the said replication mentioned, to the said plaintiff, by 
any action, suit, judgment, verdict, execution, decree, 
or order, had by the said plaintiff against the said 
J. M.f nor was the said A- M. in his lifetime, or the 
said fV. Earl of M-, J. M., and J. H. as executors of 
the said A. M. or any of them, since the death of the 
said A. M. compelled to pay any damages, costs, or 
expences, by reason of any action, suit, judgment, 
verdict, execution, decree, or order, of and concerning 
the premises in the said condition mentioned, but the 
same was paid by the said J. M. without any action, 
suit, judgment, verdict, execution, decree, or order 
being had or made against him: and further, that he 
the said defendant had not any notice of the intention 
of the said J- M. to pay the said sum of money to 
the said plaintiff, or of any demand being made by 
the said plaintiff of the said J. or of the said A. M. 
in his lifetime, or of the said Earl and J. H. after his 
death, or any of them; and so the said defendant saith 
that the said A. M. his executors, administrators, or 
estate, have not, nor hath any of them been damnified 
by reason of the premises in the said condition men¬ 
tioned : and this, &c. 
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To this rejoinder the plaintiff demurred generally, 
and defendant joined in demurrer. 

Lawrenut for plaintiff. In this case, as appears 
from the recitals in*tbe bond, the plaintiff, defendant, 
and DavidsoHy were concerned in a joint adventure to 
the EeiM Indies. A large quantity of pearls and coral 
were loaded by the plaintiff, to the amount of OOOOl- 
and be was to pay the amount of the produce, on the 
account of defendant and Davidsouy into the treasury 
of the East India Company. A great part of these 
article were sold, and the vendees gave their bonds 
to secure the payment of the price. The plaiuliH' 
left these bonds, and a box of coral, in the hands 
of Bradshaw, and Bradshaw acknowledged that he 
held them as the property, and at the risk, of the 
plaintiff. The plaintiff afterwards directed Brad- 
sham to pay a sum of money unto Davidson, and ac¬ 
knowledged that part of the monies in the hands of 
Bradshaw, was the property of the defendant and Da¬ 
vidson, and to be paid to them when the same were re¬ 
mitted to the plaintiff or his attorney. It appears that 
Bradshaw, after the plaintiff' had made the above ac¬ 
knowledgment, paid some of the money arising from 
the bonds, unto the treasurer of the East India Com¬ 
pany at. Canton, for which the company gave their 
bill of exchange upon tlie East India Company in 
London, which bill was remitted to Moffalt, as thoi^t- 
tomey of the plaintiff, and which bill was afterwards 
accepted by the drawees. The defendant and David¬ 
son, thinking the amount of the money in the bill to 
be the amount of the money acknowledged by the 
plaintiff to be their property, requested Mqffatt to de¬ 
liver the bill over to them. Mojjfatt complied with this 
request, upon the defendant and Davidson giving their 
bond of indemnity. After the giving this bond, it turned 
out that the defendants were nut entitled to the whole 
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amount of the money for which the bill was given, 
but that the plaintiff was entitled to a share of it, 
namely, 27S/. Upon this the plaintiff deAianded his 
share of Mqffatt, who paid it. It is true, the money 
was paid to the plaintiff without .his bringing an ac> 
tion, oi^instituting any other legal proceeding for the 
recovery of it, but that Moffatt paid it, thinking he 
was bound to do so. And so, indeed, he'was bound, 
as the money clearly belonged to the plaintiff. It is 
also admitted, the defendant had no notice given him 
of the plaintiff’s claim, before Moffatt paid it. I con¬ 
tend that no legal proceeding or notice was necessary; 
Moffatt being bound to pay, was quite enough. It 
was unnecessary to incur the expence or delay of any 
legal proceeding. It was a legal payment; and the 
defendant, not having repaid it to Mqffatt, be has been 
clearly damnified, within the meaning of the condi¬ 
tion of the bond. Broughton's case, in 5 Coke’s Rep. 
124, is an authority in point (u). By the terms of^the 
condition, no notice was necessary ; the party indem¬ 
nified being obliged to pay, was enough ; he was not 
bound to consult with the defendant, when in the 
mean time the plaintiff would bring his action, and 
put him to expence. 

Baldwin, for the defendant. Admitting, perhaps, 
that no notice of the payment was necessary, yet, bj' 
the words of the condition of the bund, 1 maintain 
thkt Mqffatt was not bound to pay the money, till he 
was actually compelled to do so by some legal pro¬ 
ceeding. I think he was to consider himself as repre¬ 
senting the defendant, and should not have paid the 
money over without his authority, or the compulsion 

(c) Sec also the cases in 1 f'att. 36, 261. 1 Jotta, 329,330. 2 Bbilst. 
94. Cro. Eliz. 53, 264, 369. 1 Rnl. 432. Owen, 19. Cro. Cm-, 349, 

350. Cro. Jac. 288, 240, 127. Dyrr, 187, pi. 4. Yeh. 207. 3 Bnlst. 
231. 
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of legal process. Wit|||Ottt this be could only have 
colluded with the plaintiff. 

Sed per Curiam. The doctrine contended for by 
the plaintiff, is cor^t; no suit was necessary if the 
plaindff was legally entitled to Uie money. 

Judgment for plaintiffs 


1786. 


Mich. Term. 


Doe ear dem. Dean and CV/ar/^/cfo/’W estminster, 
%c. and others, against Freeman et Ux. 


Under a devise 
of a copyhold 
estate to testa¬ 
tor’s wife, dur¬ 
ing her life, 
provided she 
continued sin¬ 
gle ; but in case 
she did not, 
then unto A. B. 
when he 
should attain 
the age of 23 
years; it was 
held, that 
though the wi¬ 
dow married 
before A. B. at¬ 
tained that age, 
she was entitled 
to the estate 
until that 
event; and 
that the heirs 
at law were not 
entitled to it. 


rpitE following was a case for the opinion of the 
Court, ®tz.—^This was an ejectment to recover 
the possession of two messuages at Harpenden. The 
plaintiff claimed on several demises, riz. First, on the 
demise of the Deah and Chapter of fVestminster, Lord 
of the manor of Harpenden; second, on the demise of 
George Bruton and John Surry \ third, on the demise 
of John Surry. The cause came on to be tried at the 
Sitting after Trinity Term, 1786, at Westminster Hall, 
before the Hon. F. BuUer, one of the justices of this 
honourable Court, when the jury found a verdict for 
the plaintiff, damages Is., and costs 40s. subject to the 
opinion of the Court on the following case: that 
W. W. being seised, according to the custom of the 
manor of Harpenden, by his will, dated October 25th 
1781, devised as follows :—** I give, will, and deyise 
unto my loving wife S. Warraker, all that my copyl^ld 
messuage or tenement wherein I now dwell, with the 
appurtenances thereto belonging, situate in Harpenden, 


at the time of my decease, for and daring the term of 
her natural life, provided she remains a widow and not 
marry a second husband ; but if in case she marries a 
second husband, then I give, will, and dense the said 
copyhold messuage or tenement, and all and every 
the appurtenances as above mentioned, unto my ne- 
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fliewy J. S., 9on of my late ^iter £. S. late deeeaeedf 
when he shall attain his full a^e of twenty-three yeecrsi 
to have and to hold unto him and his assigns for 
ever; but upon condition that he my said nephew, 
J. S. shall pay unto my two nephews £r. B. and R. B,, 
sons of wy late sister, 5. B., and also unto my nephews 
and nieces, E. W., S. W., and J. W., children of my 
brother in law, J. W.^ and also unto A. G., W» G., and 
T. G., children of my sister, A. G., live pounds apiece, 
within two years after he is in the possession of the 
said copyhold messuage or tenement, and premises 
thereunto belonging, provided they are at their several 
ages of twenty-one years; hut further, my vml and 
meaning is such, that in case my said nephew, J. S. 
shall depart this life before he is in possession of the 
said copyhold messuage or tenement, and premises, 
then I give, will, and devise the said copyhold mes¬ 
suage or tenement, and premises as above-mentioned, 
unto my nephew, J. W, son of my brother in law, 
J, fV., to have and to hold unto him and his heirs and 
assigns for ever, on condition of his paying the said 
legacies : that the copyhold estate was surrendered to 
the use of the will, and the testator died soon after the 
making of the will: that S. W., the widow, in 1784, 
married to the defendant: that J,^,, one of the les¬ 
sors of the plaintilf, is the devisee named in the will of 
the testator, and has not attained the age of twenty- 
three years : that the lessors of the plaintiff, G. B. and 
J.i?. are heirs at law of the testator, W. W., and that 
the Dean and Chapter of Westminster are the lords of 
the manor of Harpenden, of which the premises are 
holden. The question for the opinion of the court is, 
whether the lessors of the plaintiff, or any of them, are 
entitled to recover in this action ; if the Court shall 
be of opinion that the lessors of the plaintiff, or any 
of them, arc entitled to recover, then the verdict to 
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stand ; but if the Couf^chall be of opinion that the 
lesson of the plaintiff arc not entitled to recover in 
this action, then a verdict to be entered for the de-> 
fendant. 

Lane, for plaintiff. The estate of the widow, Sarah 
IHarrakery was determined on her marriage with lh<' 
second husband. It then descended to the heir at 
law. It is a c«>ntingcut remainder as to John Surry, 
who was not to take the estate unless he arrived at the 
age of twenty-three. This remainder, by the marriage 
of the widow, would have fallen to the ground had 
the estate been freehold and not copyhold, where the 
lord has a sufficient estate to support a contingent re¬ 
mainder. 

In Drorcu v. Cutler (a), where the testator devised his 
estate to his wife during her life, if she did not marry; 
but if she did marry, then that his son should take 
the estate; it was held that the wife took aw estate 
only durante viduitate. 

Sed per Gvriam. We must look to the intention 
of the testator, who devised the estate to his widow 
for her life, provided she did not marry ; and that in 
case of her marriage it was to go to his nephew n'heu 
he attained the age of twenty-three. It appears to 
us, that during the time the nephew was within t||at 
age, the estate remained in the widow. 

Judgment for defendant. 


(«) Sir T. liat/mood, 427. 



TEMP. LORD MANSFIELD 


501 


1786. 

Raimes against Robinson. 

DECLARATION in replevin for seizing a cow; 

first, cognizance as bailiff of the lord of the manor 
of tVheldrake, for damage feasant; second, avovrjcy 
that at a court leel within the said manor, the defend* 
ant was elected a pinder, or common pound keeper, 
and as such justifying seizing the cow, damage feasant 
within the manor (//) • First plea in bar to cognizance, 

roiids, in that manner which the commissioners shall award, does not authorise them tu 
Sell the herbage by auctiou or otherwise to one individual commoner. 

(fl) This avowry was as follows : “ defendant well avows, &c., because 
the said place in which, &c., long before and also at the time when, &c., 
was and still is a certain piece of waste ground lying and being within 
.and parcel of the manor" of Whddrake, in the said county of York, of 
which said manor the said /A T. long before, Rnd also at the smd time 
when, &c., was and still is seised in his demesne as of fee. And the said 
J, further says that the said B, T., and all those whose estate he uow hath, 
and at the said time when, &c., had of and in the said manor with the ap¬ 
purtenances, from time whereof the memory of man is not to the contrary, 
have had ahd have used, and have been accustomed to have a certain 
court Icct or new of frankpledge of all che inhabitants andresiants with¬ 
in the said manor, to be held within the same manor, before the steward 
of die court of the same manor, for the time being, within one month 
after the feast of Su A/irhael the archangel, yearly ; and the said J. fur¬ 
ther says, that within the said manor there now is, and from time whereof 
the memory of man is not to the contrary, ^here hath been a certain 
ancient and laudable custom there used and approved of, that is to say, 
that the homage of the same court leet or view of frankpledge, being 
sworn and charged at the same court leet or view of frankpledge, from 
time whereof tae memory of man is not to the contrary, have been used 
and 'Acuatomed at the said court leet or view of frankpledge, to elect 
and appoint a sufficient and proper person, being an inhabitant within the ' 
said manor, to be pinder or keeper of the common pound and for the said 
manor, for one whole year then next following, or until some other per¬ 
son hath been elected and appointed in bis stead, and the same person 
then so elected and appointed, hath then and there in open court been 
sworn into the said office, which said pinder or keeper of the said com¬ 
mon pound so elected, appointed, and sworn, hath during all the time 
aforesaid, been accustomed in every year, at his and their will and plea¬ 
sure, tu view tlie common and waste ground of and belonging to the said 
manor, and when he hath found any cattle of any person or persons not 
having right of common of pasture for the same, in any of such wastes 
trespassing there, that then such pinder or keeper of the said common 
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dv injuria, with a travlhr- that the <lcfcn«Ianl was 
bailiff. Scrond plea in bar to cogiiiznnrc, tie injuria, 
with a traverse that the locus in quo is within the ma¬ 
nor. Tliird plea in bar to cognizance, de injuria, with 
a traverse that Beilhif Thompson was seised of focus in 
quo. Fourth plea in bar to avowry, de injuria, with a 
traverse that the locus in quo was w'aste land of the 
manor of JVhcldrake. Fifth plea in bar to avowry, de 
injuria, with a traverse that Beilf/i/ Thompson was 
seised in fee of locus in quo. .‘sixth plea in bar to 
avowry, de injuria, with a traverse that defendant was 
elected pinder. Seventh plea, that before the said 
time when, Six-., by an act of parliament reciting that 
within the manor of Wheldrake, in the county of 
York, there were several pieces of tilheable wusU 
land, and that BeVby Thompson, e*sq. was lord of the 

pouml hath, for nil the time aforpsai)], been aeciistomod to take and im¬ 
pound all .such cattle lo found trespassing there, and to detain thein in 
pound until the onriier or oimers of such cattle hath or have mode snti.s- 
faction for such trespasses, or until such rattle have been wpicriod by 
due course of law. And tlie said further says that the said Jt. T. la'ing 
seised of the said manor with the appurtenances, in form aforesaid, at tlie 
i-rMirt loot, or view of fr.nikpledge, of him the said H. T. of his said 
uianor, hold in and for tlie said manor, witliin one month after the Feast 
■ f St . Mifhael the Archangel, in the year of our Lord, 1782, to wit, on 
the 21st day of (htuUr, in the same year, before «. AT., gentleman, then 
• toward of the siiiil court, the said ./. was by the homage of the same 
rcnirt then and tlicre elected and appointed t«> he pinder or keeper of the 
common pound of and for tin- manor aforesaid (he the said J. then bidiig 
;.n inhabitant within the same manor, and a suflfeient and proper piTsun 
to execute the said office) for one whole year then next ensuing, flj|^iitii 
-.otne other person should be elected and appointed in his stead ; nhil the 
said S, was then and there in open court in due manner sworn in his said 
office, wherefore the said J,, immediately before tlie said time when, &c., 
being such pinder or keeper of the said common {louud as aforesaid, by 
virtue of the custom aforesaid, went to the smd place in whiidi, &c. 
(being tlien a certain piece of waste ground lying and lieing within a par¬ 
cel of the manor aforesaid} to view the same ; and itecaosc the said cow 
of the said /?., at the said time when, drc., he the said 11. not then haring 
any right of common of pasture for any cattle in the said place in which, 
8tc., was in the said close in which, &r., eating up the grass tliere then 
trowing, and doing damage there; he tlie said J. as such pinder or keeper 
of tlie said common pound, as aforesaid, well avows the taking, Ac. 
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manor, and, with other persoife, were owners of seve¬ 
ral tenements therein, and entitled to right of common . 
over the waste- lands, and that it would be desirable to 
have these lands enclosed and cultivated, and exempt¬ 
ed from tithes : It was enacted, that certain commis¬ 
sioners should inclose these lands, and make allot¬ 
ments unto the owners in lieu of their rights of com¬ 
mon, and also unto the owner of tithes in lieu thereof, 
and that the commissioners should make public roads 
through tliese lands; and it was also further enacted 
and declared, by and with the consent of the said 
HeiUty Thompson, lord of the manor of Wheldrake, 
that the herbage of the ground which should be allot¬ 
ted and assigned for any public roads as aforesaid, 
should and might, from and afl^er the making such 
allotments, be enjoyed by the respective persons 
then having common rights within the said manor 
and township of Wheldrake, their heirs, executors, 
administrators, and assigns respectively, in such man¬ 
ner as the said commissii>ncrs, or any two of them, 
should by the said award or instrument direct or ap¬ 
point ; with a proviso that no cattle should be placed 
in the roads before the expiration of seven years after 
making the award ; that at the time of the making this 
act of parliament, plaintilT was entitled to rights of 
common over the waste lands ; that the commission¬ 
ers did allot unto ^ the plaintiff a share of the said 
indeed waste lands, and did allot the locus in quo to 
be a public road ; but that they did not within seven 
j’ears or afterwards, after the making of the act of par¬ 
liament, in any manner direct how the herbage of the 
locus in quo should be enjoyed by the parties entitled 
thereto; and that notwithstanding this, the plaintiff, 
having rights of common, &.c., put the cow into locus in 
quo, and that therefore defendant, de injuria, seized the 
cow (6). 


)78fj. 


Raikcs 

against 

Robinson. 


(*) This replication was as follows :—“ That defendant ought not to 
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Replication, stating issue on the traverses in all 
pleas in bar except the last; and as to that, dc- 


Bcknowledge orvavow the taking, &c. becanae^^aintiff says, that long 
before the said time when, &c. by a certain act of imriiamciit, made at 
the parliament of our lord the now king, at a aession thereof holden a! 
ffestmmster, in the ninth year of bis reign, intitled * An act for dividing 
and inclosing scroral open fields, meadows, grounds, and ings, and the 
moor or common and waste ground within the manor and township of 
fPheUrake, in the county of York,’ reciting, that whereas vnthin the 
manor and township of H’heUrakc, in the county of York, there were four 
open and uninclusod fields of arable, meadow, or pasture ground, com¬ 
monly called the Mitt Field or Jf'est Field, the East Field, Dove Cote Field, 
and fFell Field, containing togetiicr, by estimation, about five hundred 
acres, or thereabouts ^ and also a certain uninclosed parcel of meadow 
ground, called the Great lugs, Fore lugs, and Low i/arr, containing by 
estimation one hundred and eighty acres, or thereabouts; and also a 
moor or common, or large piece of waste ground, called IFkeldrakt 
Moor, or Common, coBtainlng by estimation one thousand five hundn^l 
acres, or thereabouts ; and that B, T, esq. was lord of the manor of Wkrl- 
drake aforesaid, and owner of several ancient messuages, cottages, front 
steads, scites of messuages or cottages, tofts, lands, and tenements, with¬ 
in the said manor and township, fields and ings ; and that the most re¬ 
verend father in God It. by divine Prondcnce, then Lord Archbishop of 
York, in right of bis see, was seised of the perpetual advowson, right of 
patronage, collation, and presentatiou to the rectory of Wheldrake afore¬ 
said, and the Rev. U. T., doctor of divinity, was the then rector thereof, 
and in right thereof was seised of the parsonage house there with the ap¬ 
purtenances, and of certain glebe lands, lying dispersed in the said open 
fields, or some of them ; and was also, in right of the said rectory, seised 
of or entitled to all the great and small tithes arising, renewing, and in¬ 
creasing, or happening within the said manor and township, except the 
tithes of certain closes of grounds within the said manor and township, 
called the Farr Closes, belonging to R. S. gentleman, containing about 
eight acres, for which a modus of five shillings yearly was payable to the 
said rector, in lien of all tithes, great and small, arising and rcagpring on 
the said Farr Closes, and except the tithes of seven acres of ground, or 
thereabouts, parcel of the said Great Ings, belonging to //. W. the younger, 
of Thicket, in the county of York, esq. commonly called H. If'. R. and 

-his wife, which they claimed to hedd discharged of all tithes; and 

also except the tithes of a certain close, called Mmtse Croft, within tbi^ 
said manor, containing about eight acres, seven acres whereof, or tbere- 
abonts, belonged to IF. fF. ot Sunderland, in the county of Durlimn, and 
IF- IF. of fFheldrake aforesaid, yeoman, and one other acre thereof, or 
thereabouts, belonged to the said B. T., which they also clumcd to hold 
discharged of all tithes} and that the said R.S,, IF. P. of IFhrldrakc 
aforesaid, gent, and several other persons, were owners and proprietors of 
the residue of the messuages, eottages, and frontsteads, and shares of met- 
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fendant replies that he ought not to be burred from 
acknowledging or avowing the taking, &c., because 


suBges, cottages, aod .frontsteads within the ssnd manor and township, 
and were, together with the said B. T. cntitlad to right of common upon 
the said common or moor, and to right of common and ararage in the said 
open fields; and tlut the said B, T. was the sole owner of the said parcel of 
meadow ground, called the Iaw Marr, and owner of much the greatest 
part of the siud Oreat Ingt and Fare hgs, some parts whereof did belong 
to sercral other persons ; and the said B. T. and others were owners and 
proprietors of the said fields, lands, and ancient inclosures, within the 
said manmr and township, and that the lands and grounds of the several 
proprietors in the said open fields and ings, lay dispersed and intermixed 
with caeh other, and the same, as well as the said common and waste 
grounds were, iu their then situation, incapable of improvement; and it 
would tend greatly to the advantage of the parties concerned, and to the 
public utility, if the said open fields and ings, and the said moor or com* 
iiion and waste grounds, were divided and inclosed, and all the titheable 
lands and tenements in the said township exempted from tithes ; but as 
that could not be effected without the aid and authority of parliament, it 
was enacted. That B, B. the younger, of the city of York, genticraaii, and 
J. O, of Burton jignes, in the county of York, gentleman, and J. D. of 
Tlwrganby, in the said Conner of York, gentleman, and their successors, 
to be elected in manner thereinafter directed, should be, and they were 
thereby appointed commissioners for putting that act in execution, and for 
the several enda, intents, and purposes tberrinafter expressed ; and it was 
also further enacted by the authority aforesaid, that the said commis¬ 
sioners, or any two of them, should, and they were thereby authorized 
and required, io the first place, to set out, assign, and allot unto and for 
tlic said B. T. lord of the said manor of WhMrake, his heirs and assigns, 
as a compensation for his and their right and interest in and to the soil of 
the said moor or common and waste ground, and consent to the division 
and inclosure thereof, one sixteenth part (quantity, quality, and situation 
considered) of the said moor or common, in one entire plot, over and 
alnivc and exciosivo of such share or allotment of the sud moor or com¬ 
mon, as was thereinafter directed to be allotted to him, in Oeu of and as 
an equivalent fur his right of common iu or upon the said moor or com¬ 
mon and waste ground, os owner of messuages, cottages, or scites of mes¬ 
suages, cottages, or frontsteads, in WAeblrake aforesaid; and that the sud 
commissioners, or any two of them, should also set out and allot unto 
and for the sud O. T. and his successors, rectors of the said rectory of 
ff 'hetdrake, such part of the siud open fields, moor or common, and 
waste ground respectively, as they, or any two of them, should deem to 
be, at the time of such inclosure, a full and adequate compensation for 
all tithes, great and small, of what nature or kind soever. Barter offerings, 
and all other ecclesiastical dues and payments whatsoever, issuing, aris- 
ing, or renewing, or due and payable, or which might become due or 
payable from thenceforth for all times to come, out of or for ail and every 
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time rniitiifmm M tk M ii J mMfmeammim tmd —yjpwomb, utd allotbir 

daWiM* gnmdtf f»d tt a t m mU «itUa wmM maaor and town- 
■liip, Mre »od tSKfpi l&o Iflhet of tbe oU lochood gmuttd, weoJoor 
groaodt, oad dt&ealile port of tbe tM itige, for wbldi 0 eompeasatiott hy 
yearly aamsof nonry waa to be made; and save and except aU mortuaries 
and aurplice fees due and payable to tbe said H. T, and hia aiiccesaina, 
rectors as aforesaid; wbirb allotment or allotments sboiild be by him and 
them accepted in lieu and full satisfaction of such tithes and ecdeisastical 
dues (except as aforesaid), and should be subject to the same tort of taxes, 
assessments, charges, and payments, as the said tithes then were and 
would have been subject to in case that act had not been made, tmd in 
the same proportion as the other lands and grounds in the said township. 
And it was also thereby enacted, that the sud commissioners, or any two 
of them, should and might also set out, diride, and allot, the residue of 
the said moor or common and waste ground (save one acre thereof, to 
be set out in such part thereof by the said rommis-sioners, or any two of 
them, as they should think conrenient, for the digging and getting of 
srrarel; and one acre more for the digging and getting of sand for the re¬ 
pairing of the high roads within tlie Siud manor and township, and whirh 
the said commissioners, or any two of them, were thereby authorized and 
required to sot out accordingly, after such sixteenth part, to be allotteii to 
tlio said B. T. as lord of the said manor as aforesaid, and such jiart or 
ports as should be set out to and for the said H, T. and his successors as 
aforesaid, and such part thereof as might be set out for high roads or pri- 
rate roads, were deducted) unto and amongst the said B, T, and all and 
every other thcowners or proprietors of messuages, cottages, and scites, 
or frontstcads of messuages and cottages within tbe said manor and town¬ 
ship of ff'heUrakt aforesaid respectively, having right of common on tlic 
said moor or common and waste ground, in proportion to the numlicr of 
such messuages and cottages, and scites or fronsteads of messuages or 
cottages bclon^ng to the said B. T. and the said sever al other owners re- 
spectivdy, in such manner that the owner or owners of each such mes¬ 
suage or sdte, or frontstead of a messuage, ought, in respect thereof, have 
one-third more in value of such residue of the sud moor or coorinon or 
waste ground (quantity, quali^, and situation considered) than tbe owner 
or owners of each auch cottage or scite, or frontstead of a cottage, with¬ 
out regard being had to the lands of any snch owners, or to the magnitude 
or goodness of any house j which said allotments should be in lieu and full 
satisfaction of thdr respective common rights in or upon tbe smd moor 
or common and waste ground; and it was in and by the said act further 
enacted, that the sud commissioners, or any two of them, should and 
naight set out and allot the reudue of the said open fields (except one rood 
of land, or thereabouts, parcel of the said MiU field, whereon a windmill 
was then erected; and also except a horse-way, leading from the town to 
the said mill), and also the same meadow grounds or iiigs, onto and 
amongst all the owners and proprictews of lands uid grounds in the said 
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in Ihe said lownsbip of Wheldrake aforcaaid, iot 
time being, for ever, should permit and suffer all the 


oiNHi fickb and ingg reiiiM:ctively,in proportion to their aeveral and rcspec- 
Ure lands and growMb and interest therein, in such shares and propor¬ 
tions respectively, as they the said commisVioners, or any two of them, 
should adjudge and determine to be a full recompense, satisfaction, and 
equivalent for their several and respective lands and interests therein; 
and it was in and by the siud act further enacted, that immediately after 
such division and allotments of the said several open fields, meadows, 
grounds, and ings, and the moor or common and waste grounds, in pur¬ 
suance of that act, should be made, signified, and declared by the awanl 
tbureinaftcr directed to be made, rU right of cominon of what nature oi 
kind soever, claimed by or belonging to any person or persons whatsoever 
in, over, and upoi^ all or any of the lands and grounds wiUiin the said 
manor or township ; and also all tillies, both great and small, and eerie- 
si.astical dues and payments of what nature or kind soever (the surpliei 
fees and mortuaries then due and payable to the rector of ff^AeUrakr afore¬ 
said, and the said modus of five shillings for the said Farr Clmes, belong¬ 
ing to the said R. S., only excepted), arising, renewing, or happcuiiig foi, 
out of, or in respect of all and every, or any messuages, cottages, tofts, 
hiiids, grounds, and hereditaments whatsoever, within the said manor and 
towoshipof aforesaid, or cither of tlicm, ortlion duo and payable, 

ur which might otherwise thereafter bccuiiie due and payable within the 
said manor and township of WluMrahi: nfures-iid, for or in resi>ect of any 
mutter or thing or pretence whatsoever, should ccum-, detenuine, and be 
fur ever uxtinguislied. And it was in and by tiie said act further enacted, 
that the said commissioners, ur any two of them, sliuidd and might set out 
and appoint to be made, pru|>er and ruuveiiieiit public roads and ways, in 
and tbrougb the said manor or township, grounds or lauds, tlicreby 
intended to be inclosed; all which publu- l uads should not be of less 
tireadth than sixty feet between the ditches, and it’tiic breadth of sixty feel 
ttetwecii tlic ditches should not l>c siilR lent to take in and include the or- 
muncntal trees planted on each of the said roads leading from a certain 
briilgc, called PM Bridge, within the said manor of H'heUlrake, to the 
town of tVheUruke aforesaid, then tlie said commisuoners, or any two of 
thtpn, sliould and might continue the said road of such breadth as they 
should think convenient, by taking in the said trees unto the same road ; 
and should and might also make, set out, and appoint, change, or alter 
any public or private ways or roads, and footways; and also such hedges, 
leuccs, ditches, bridges, causeways, banks, sluices, drains, watercourses, 
streams of water, clougba, engines, gates, stiles, and other requisites, in, 
llirough, upon, or near any of the smd intended inclosnres, os the said 
commissioners, or any two of them, should judge to be requisite and pro- 
(wr for the convenience of any of the said owners, or the improvement of 
Uic lands so intended to be inclosed ; and also to set forth, order, direct, 
and appoint, all and every such further and other needful act, matter, 
and thing, for the butter and more situedy dividiug, allotting, incipsing. 
and improving of the said open fields, meadow grounds, ings, mom o< 
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grass and herbage which should from time to time 
be growing or renewing on all the said public and pri- 


rommoD aod waste groand, thereby directed to be inclosed, or any of 
them, as they the said commisnoners, or any two'ofhhcin, should think 
eonecnient: and that all sneb public roads should be made, and at all 
times thereafter be repaired, and kept in repair, in such manner as the 
other public highways, within the manor or township of WKMraie afore¬ 
said, were by law directed to be repaired j and all such prirate ways, 
hedges, fences, ditches, bridges, causeways, sluices, drains, watercourses, 
streams of water, doughs, engines, banks, gates, stiles, and otiier requi¬ 
sites and improrements as aforesaid should be made, and at all times 
thereafter supported, repured, aud cleansed by all or any of ttni said pro¬ 
prietors of the allotments to be made by virtue of that act, in such manner 
as the said commissioners, or any two of them, should by their awani 
or instrument order, direct, or appoint; and that after the making the 
roads and highways so to be set out and appointed, it should not be lawful 
for any person or persons to use any other roads or wSys, either public or 
private, over the said allotments, either on foot or with horses, carriages, 
or rattle ; and all the forater roads and ways through the said intended 
allotments, which should not be set out and appointed as the roads and 
n ays through the said intended inclosures, should be deemed as part ot 
the lands to be divided, and should be allotted accordingly. And it was 
also further enacted and declared, by and with the consent of the said 
It. T. lord of the said manor of Wkeldrake, that the berliagnof the grounds 
which should be allotted and assigned for any puldic roads as aforesaid, 
should aud might, from and after the making such allotments, be enjoyed 
liy the respective persons then having common rights within the said ma¬ 
nor and townshii^of Whcldrake, their heirs, executors, administrators, 
aud osrigns respectively, in such manner as the said commisrioners, or 
any two of them, slionid by the said award or instrument direct or ap¬ 
point : Prorided nevertheless, that no sheep or cattle of anykind shonhl 
be kept or depastured in or upon any of the said roads, for the term of 
seven years from the executing the said award: And it was also further 
enacted, that the said commissioners, or any two them, should, within 
the space of six calendar months after the divirion and allotment of the 
said open fields, meadow grounds, and lags, moor or common and tRaste 
grounds, should be made as aforesaid, or as soon afterwards as coiive- 
uicntly might be, form and draw up an award or instrument iu writing, 
which should express the quantity in statute measure of acres, roods, and 
perches contriined in all the said lands and grounds so intended to be al¬ 
lotted and inclosed as aforesaid, and the quantity and contents of each 
and every part and parcel thereof assigned aud allotted to each of the 
parties intitled to and interested in the same; and should also describe the 
situation, abuttab, and boundaries of the said several and respective al¬ 
lotments, and riiould contain such orders as the said Gomndsrioners, ot 
any two of them, should think fit, for fencing and inclosing the said se¬ 
veral allotments, and for supporting, maiuUuuiug, and keeping the new 
:iud old fences of the same in repair, and for making, layiug out, and 
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vate roads within the said manor and township, to 
be enjoyed by such of the occupiers of messuages. 


maiatalning proper public and private roads and ways, hedges, fcncra, 
ditches, bridges, gaMS^ and stiles, and should contaui all such other or* 
dent, regulations, and determinations, as the said commissioners, or any 
two of them, should tiiink proper and necessary to be inserted tbermn, 
according to the true meaning of that act; of which said award or instru¬ 
ment two parts should be ftirly engrossed and written npon parchment, 
and should he made, and signed and sealed, by the said commissioners, or 
any two of them ; and one of the said two parts of the said award should 
be deposited in the chest of the parish church of IVhddrahe aforesmd, for 
the iuspeeifon and perusal of the several proprietors 4n the said manor or 
township, and the other part thereof should be inrolled at length in the 
public Register Office, kept at Bemrlty, in the Easf Riding of the siud 
county of York, within six etdendar months next after the rigning and seal¬ 
ing the said award ; and the register of the siud office and his deputy was 
thereby required to inrol the same in the proper book for inrolling bargidns 
Sind sales of lands; and each of the said ingrossments, or a true copy of the 
part so inroUed, certified under the hand of the said register, or his deputy, 
should from time to time be admitted and allowed, in all courts whatsoever, 
as legal evidence of the same; and the said award or instrument, after the 
enrolling as aforesaid, should be lodged or deposited in the hands of the 
lord of the manor of Wheldrake aforesaid, for the time being ; and the 
said register or his deputy should be entitled to such fees for such enroll¬ 
ment, and copies thereof, as were allowed for enrolling any barg^ and 
sale, or copy thereof ; and the said register and his deputy should permit 
and suffer any person or persons whatsoever, from time to time, and at 
all times within the office hours of attendance, to pcriigp and inspect the 
enrollment of the siud award at the said public office, paying to the said 
register or his deputy for every such perusal or inspection, one shilling, 
and no more ; which award, when executed and inrolled in manner afore¬ 
said, should be binding, final, and conclusive to all the proprietors and par¬ 
ties interested in the said divition and allottmcnts as to the lands and 
grounds so to be divided and allotted, and the tithes and ecclesiastical dues 
of the said manor and township, and all other matters and tilings thereby 
iutoaded to be comprised therein, as by the sud act of parliament, rela¬ 
tion being thereto had, doth more folly and at laige appear. And the 
said R. further says, that long before, and at the said time of the making 
of the said act of pariiament, he the sud A. was and still is seised in his 
demesne as of fee, of and in a certain ancient mesauage with the 
appnrtcnances, situate, standing, and boing vrithin the manor and town- 
sliip of HYheldrake aforesud ; and the s^ R. being so thereof seised, he 
the said R., and all those whose estates the said R. now hath, and at the 
time of the making of the said act of parliament had, of and in the sffid 
ancient messuage, with the appurtenances, at the time of the making of 
the said act of parliament, had and used, and from time whereof the 
memory of man is not to the contrary, had been accustomed to have 
and use, and at the time of the making of the said act of parliament, of 
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17B(). cottages, and fronlateads within the said township of 
Wheldrake, from time to time, as should yearly agree 

agavui 

Robimson* 

right ou^t to have had for himMlf and themaelves, and his and thoir 
tenants and occopwra of the said andent tnessnagewith the appurtenan¬ 
ces, conuuoa of pasture in and upon the said moor or common, called 
fHteUtmki Matr or Commim, widiin the said manor, for all his and their 
conunonable cattle, lerant and conebant upon the said andrnt messuagi^ 
witii the appurtenances, erery year, at aO times of the year, as to tlie 
•aid ancient messuage with the appuitenanees belonging and appointing; 
and the aaid JS. R. further cays that the add A. B. the younger, J. O, and 
J, Z>., the commissionera named and appointed in and by the add act, 
after the malting thereof, did by rirtuc and in pursuance theni^, make ii 
division and ailotmeat of the add open fields, meadow ground and 
ings, moor or common, or waste grounds, aocordiag to the form of tho 
said act, and that they the sdd three commiasioaerB, as soon as conveui- 
ently mig^t .be after the said divlaion mid dlotment had been made <kh 
oforesdd, (to wit) on the 27th day of October, bi the year of our Lord, 
1773, at WhtUreAe aforesdd, did form and draw up an award or instru¬ 
ment in writing, which did express the quantity, in atatute measure, of 
acres, roods and perches, contdned in all the said lands and grounds so in¬ 
tended to be allotted and iurlosed as aforesdd, and the quantity aud con¬ 
tents of cacb and every part and parcel thereof, assigned and alioUcd hi 
each of the parties intitled to or interested in the same, and did also des¬ 
cribe the situation, abuttals, and boundaries of the ssU several and res¬ 
pective allotments, and did contain such orders as tin: said three commis¬ 
sioners did tliink lit for fcneing and inefosing the said several allotments, 
and for supporting, maintiuning, and keeping the new and old fences ol 
the same repaired, and for making, laying out, and maiutiuiung propei 
public and private roads and way-hedges, ditches, bridges, gates, and 
stiles, and did contain all such other orders, regulations, aud determina 
tions, os the said three commissioners thought proper and necessary to lie 
inserted therein; and did then and there sign and seal two parts of such 
award or instrument fairly engrossed and written upon parchment, one 
of which parts was deporited in the chest of the parish church ol 
WhMrahe aforesaid, aud the other part thereof was enrolled at lengtli 
in the public register office kept at Bemrley aforesaid, within idx edeodar 
months next after the signing and aealing the said award; in and by 
which said award the said oommisuoners (amongst other things) did 
allotaudasrign to the said it. Jh in right of his said ancient messuage, witli 
the appurtenances, a certain share and pnqiortioa of the said moor, or 
common and waate, called WhMrahe Moor or Common, within the manor 
and township of f^heMrakc aforesaid, divided and enclosed by virtue of 
thcsaidact) auddid,inand by their siudaward, allot and asugn the siud 
place in which, dec., being parcel of the said common field, called the ZIotw- 
cote FiM, aa aforesaid, to be for ever a public, road, leading from Whil~ 
drake aforesaid, U>.JXamuHgton in the said county of York, as by the said 
award more folly appears t aud the said R,R. avers tliat the term of 
seven years aad more, at the said time when &c. had elapsed from the 
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to pay to the said surveyors the best price or conside¬ 
ration for the same; and the said commissiotiers did 
thereby order, award, and direct, that the said survey¬ 
ors for the time being should and were thereby antho* 
rized and required on the fid day of February^ in 
each year, by public auction, at Wkddrakt aforesaid, 
to agree with the best bidder, being an inhabitant 
of the township of Wkeldrake, for the grass and herb¬ 
age on the said roads; and the person or persons who 
shouldso agree for the same, from time to time, should 
and might have and enjoy all such grass and herbage, 
from the 5th day of April then next following, for one 
whole year, and so from year to year as long as the 
surveyors of the said highways from time to time 
should think fit, they giving six months' notice when 


ime of cxecuUng of the said last-mcntioued avard of the said R. B, Uic 
younger, J. O. and J. If., as aforesaid ; and the said R. R. avers that 
the said commissioners, or any two of them, did not, according to the 
said act, by the said award or instrument, direct or appoint auy mauner 
in which the herbage of the said place in which, &c., should and mighty 
from and after the making such allotments, be enjoyed by the respective 
persona haring, at the time of the making of the said act of parliament, 
common rights within the said manor and township of fp'heldrake, their 
heirs, executors, administrators, and assigns ; and the said R.R. further 
says, tiiat he the said R. being so seised of the said ancient messuage, 
with the appurtenances, and as such, before the making of the stud act 
of parliament, having common rights within the said manor and town¬ 
ship of H'^Aeldrate aforesaid, afterwards, and after the expiration of 
the said term of seven years from the executing of the stud award, and a 
little before the said time, when, &c., put the s^ cow into the stud 
place in which, &c., (being the commonable cow of him the smd R., le¬ 
vant couchant upon his smd messuage, with the ^purtenanees, to cat and 
depasture the herbage there growing in the aud place, in wUch, &c., as 
be lawfUly mig^t, for the cause aforesaid ; and the said cow continued in 
the said place in which, &c., eating and depasturing the said herb¬ 
age there growing in the said place in which, &c., until the siud J., at 
the said time when, &c., of his own wroag, took tiie said cow in the said 
]dace in witich, &c., and ni^nstly detuned her against sureties and 
pleflgcs, until, &e., in manner and form as the said R. hath above thereof 
complained agmnst him ; and this the sud R, is ready to verify ; where¬ 
fore hr prays judgment and his damages, by reason of the nujust taking 
and detaining of the said cow, to be adjudged to him, &c. 
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lliey should determine to inalce a like new aj^ee* 
malt for the same, from time to time; and the said 
commissioners did thereby also further order, award, 
and direct, that all and every sum and sums of 
money which should be so paid to and received by 
the said surveyors from year to year, fur the grass ot 
herbage of the said roads, should for ever thereafter be 
laid out in repairing and maintaining the said roads, 
as by the award more fully appears ; aud the said J. 
further says, that the said R. did nut at any tiii|«after 
the making of the said award, and before the said 
time when, &c., agree with the surveyors of the high¬ 
ways witj^in the said township of Whetdrake, for the 
grass and herbage of the said place in which, 8cc., 
and this, &c. 


To this replicatit)n tlie plaintiff demurred, and de¬ 
fendant joined in demurrer. 

tVood, for the plaintiff. The only material plea in 
bar is the last. The question to he decided on this 
demurrer is, whether the commissioners have properly 
executed the power given them by act of parliament. 
It is quite clear from the act of parliament, that those 
entitled to rights of common ought all to have the 
herbage of the road. The act intended that they 
should all have the use of this herbage, and not that 
one individual should have it; and the act gave the 
commissioners power only to award in what manner 
the enjoyment of the herbage should be exercised 
amongst the commoners. Now the commissioners 
have awarded that the herbage shall be leased out by 
the surveyojrs of the highways to that commoner who 
shall be the highest bidder. This would certainly ex¬ 
clude the rijghts of all the commoners but his to whom 
the lease is made.* Surely this is not an execution of 
the act. 
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Lamb, contraL. 1 admit this is not in the strict words 
of the act, an execution of the power given to the 
commissioners. But I should think the award of the 
cominissioncrs within the meaning and intention of 
the legislature; for the words o^ the act, if taken in 
tlieir strict sense, would create great confusion among 
the commoners. 

Sei> peb Curiam. It is no execution of the 
|>owe^ The words of the act are to be taken in the 
meaning contended for by the plaintiff. 

Judgment for the plaintiff. 


Rex against Windsor. 

rpHE defendant in this case was convicted under 
the 22 Geo. If I. ch. 47, sec. 13, before a justice of 
the peace, for insuring in a public lottery, which was 
described in the conviction to be a public lottery 
then authorized and established by an act of parlia¬ 
ment made in the 25th year of his Majesty’s reign, 
intituled. An act for granting to his Majesty a certain 
sum of money, to be raised by a lottery ” (a). Conn- 


(a) The statute on which the defendant in the above case was convicted 
is now repealed, by 42 Geo, 3, s. S4. A provision however to the like 
effect as that of the seventh section of the 22 Geo. 3, is to be found in the 
.34th section of the 1 and 2 Geo. 4, c. 120, by which it is ei^icted, that “ No 
person shall sell the chance of the benefit which may belong to any ticket 
in the lottery, for any less time than the Whole time-of drawing, then to 
come, or sell any ofoer chance of any benefit which may belong to any 
such ticket, other than that what is hereinafter expressly permitted, or 
insure for or against the *dniwing of any snch ticket, or receive any 
money or goods, in conndcration of any agreement to repay any snms, or 
deliver the same, or other goods, if any such ticket shall prove fortunate 
or unfortunate, or on any chance or event relative to the drawing of any 
such ticket, whether as to thdr being drawn fortunate or unfortunate, or 
the time of their being drawn, or otherv^ howsoever promise or agree 
to pay any sum, or deliver any goods, or do or forbear doing any thing 
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The description 
of an act in a 
conviction, as 
haring been 
passed in the 
23th year of 
the king’s 
reign, when in 
fact the parlia¬ 
ment in which 
the act was 
passed, was 
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prorogation 
from the 24tli 
to tbe 23tii ycar 
of the reign, is 
not mtsilfscrip- 
tion. 
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JTSO. sel moved to qiinsh Uiit> coiiviftiun, on llu* ground that 

Hex it stated the act to be passed in the year of the 

a^ahur 

A)riHf>soR. .. ~ 

^ tor tbc benefit of any peraon, wbether with or without consiilenktion, or 
any oontingeiicy rdatire or applicable to tlie drawing of any auch ticket, 
or publish any pn^ioaal for such purposes; and if any person shall offend 
against this act in any such matters, the contract shall be void, and tbc 
party offending, if not licensed to diVidc dekets into shares, shall be deem¬ 
ed a rogue and vagabond, and shall be punished as such, as after directed; 
and if so licensed, he shall forfeit 50/. The sale of lottery tickets, by 
which the purchaser is to be endtled to all the benefit of them, except the 
10/. prises, is made void, by the 22 C^s. 3. Gay v. SAtt, 617. 

As to tbc form of affidavits to hold to bail for illegal insurances ia^clot- 
tery, see 2 T. R. 654. 4 T. R. 228 ; trf. 343. The following is the con¬ 
viction on widch the defendant in the above case was convicted LomUm, 

to wit. Be it remembered, that on the fitli day of iUorcA, in the 26th year of 
the reign of oa)|mvercign lord George the Tbirdiof Great Britaiit, France, and 
Ireland, king, defender of the faith, and so forth, and in the year of our Lord 
1786, at the Guildhall of tbc ciQr of London, in the parish of St. MicAarl 
BasMshaw, in the ward of Bastishaw, in the said rity, Kath. Barrett of West 
Smit^eld, London, shoe-maker, who prosecutes as well for our said lord 
the king as for himself in tliis behalf, in his proper person cometh before 
IIS, Thomas fFright, esq. mayor of the said city, and John BtydeU, esq. 
one of the aldermen of the said city, two of the Justices of our sold lord 
the king, assigned to keep the peace of our said lord tbc king in and for 
tlic saidiaty, and also to hear and determine divers felonies, trespasses, 
and other misdeeds committed within the said rity, and now here, as well 
for our sud lord the king as for himself, the said AT. B. exhibiteth before 
us the said justices, a certain information, and therein complaincth and 
giveth us the said justices to understand and be informed, that on the 10th 
day of Februarf, in the year of our Lord 1786, one J. W. late of the parish 
of St. rtnn and Agnes, in tbc ward of AUorsgaU, witliin the said city, la- 
iHwrer, did, on the said 10th day of February, in the parish and ward last 
aforesaid, in the said <ity,and rritbin the jurisdiction of us the smd justices, 
take and recrive from one E. J. a sum of money, to wit, the sum of ninc- 
penoe,>of lawful money of Great Britain, and in consideration thereof the 
said .r.H'.did then and there proBolse and agree to payto thcsaidiS.y.tlic 
sum of one pound and one slulling of like lawful money, if a certain ticket, 
numbered 385, in the lottery then authorised and establisbed by an act of 
parUament, made in the 2S^ year of bis said majesty's reign, intituled 
“ An act for granting to his Boajesty a certain sum of money, to be raised 
by a lottery," should be drawn fortunate or unfortunate, on the 6tii day of 
tte drasring of the said lottery, contrary to the form of the statute in that 
case made and provided; whereby, and by force of the statute in that case 
made and provided, the said J. IF. bat^ for bis said offence, forfeited 
tbc sum of fifty pounds of lawful money of Great Britain, one moiety 
thereof to the use of our said lord the king, and tbc other moiety tliereof 
to the use of the said M B., tlm srdd informer ; and the said TV. B., who 
prosecutes as aforesaid, prays tnat the said J. W. may be convicted of tlie 
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reign, when in fact the parliament, under which the 178b. 

act was passed, was held in the 24th year of the reign, abx 
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said offbnae, according to the form of the statute in such cate made and 
provided ; and afterwards, to idt, on the 18t^ day of March, in the 20th 
year aforesaid, at the Guildhall aforesaid, situate as aforesaid, the said 
tr. being duly summoned in this behalf to ^pear before us, Thaman 
Wright and John BoytieU, being such justices as aforesaid, at the time and 
place last aforesaid, to answer the matter of complaint aforcsidd, con¬ 
tained in the sind infonnation, doth now here (that is to say) on the day 
and year last aforesaid, at tlie Guildhall aforesaid, situate as aforesaid, 
duly appev before us the said justices, in pursuance ofbur summons duly 
issued for mat purpose; and having heard the said information read, saith 
that he is not guilty of the said offence charged upon him in and ^ 
said information ; wherenpon we, the said Thomar Wright and John Boy- 
iletl, being such justices as aforesaid, do now here (that is to say) on the 
day and year last aforesaid, at the Guildhall aforesiud, ritsdb as afore- 
sahf, proceed to examine into the truth of the matters of complaint con. 
tained in the said informaMDn ; and thereupon E.J., a. credible witness in 
this behalf, now here cometh in her proper person before us the said 
T/urmas Wright and John BuydeU, being such justices as aforesaid, and 
upon her corporal oath upon the holy evangelists of God, now here duly 
aflministercd to her the said E.J.\sy ns, the said Thomas Wright and John 
Buydnll, being such justices as aforesaid (we the said justices having sufn 
(icient lawful and competent power and authority to administer the said 
oath to the said E. J. in this behalf), to say the truth, the whole truth, 
and nothing but the truth, of and concerning the premises in the sud in¬ 
formation specified, now here before us the said justices, in presence of the 
said J. W., now also here before us the said justices as afores^, being so 
sworn upon her oath as aforesaid, saith, dcposetli, and sweareth of and 
concerning the premises as follows (that is to say) that she tlie said E. J,. 
well knows the said J. fV. the defmdant, who is a lottery office keeper,# 
and on the 10th of Fehruary, in the year of our Lord 1786, kept a lottery 
ollicc in St. Martins-k-grand, which is in the parish of St. jinn and jignes, 
in the ward of jildersgate Within, in the city of Zondon , that the said E. J. 
on that day went to the office so kept by the said J. W., where she then 
saw the siud J. W., at which time and place, in the presence of the toid 
J. W., and by his express direction, she gave and paid oa,.the account, 
and to the use of the said./. W., to a person whom be the said J. W. called 
his clerk, and who then appeared to act os such clerk in the said office of 
the said J. W., the sum of nine-pence, in connderation of which the amd 
J. IT. did then in his said office promise and agree to and with her the said 
E. J. pay to her the sum of one pound and one shilling if a ticket numbered 
:185 in the lottery established by an act of parliament made in the twenty- 
fifth year of his present majesty’s reign, should be drawn fortunate or 
unfortunate on the sixth day of the drawing of that lottery ; and the 
said J. W. haviug heard the whole of the said evidence so ^ven agitinst 
him, is now here (that is to say), on this said 18th day of March, in the 
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nnd t'ootiriiied bj jirorogation tiU tlic 75th < year of the 
reign, which was contended to be a misdescription. 

Sb» pkn Curiam. I’hfs is.no wdl-founded objec¬ 
tion ; in effect the act was passed in the 75lh yc.nr of 
the reign. We hive decided this before. 

Cpnviction affirmed. 


26th rear aforea^, at the Oaildhall aforcswil, rituate as afimssaid, 
asked by us the <«iud justices if he hath any thing to say A offer for 
himself tfhy he the said J. HT. should not be convicted of die offence so 
as aforraaid charged upon him in and by the siud infonnadon; and he the 
stud .r. //'. maketh no defence against, nor doth he offer or produce any 
evidence oMptness to gaiusay or contradict the offence so as aforesaid 
charged ujwn him in wd by the said information; whereupon all had 
angular {ha prembra being now folly undcr^lpid and conddered by ns 
the said justices, it sufficiently appears ^ us the siud justices, that the 
said tf. W. is guilty of the said offence so as aforesaid chaigcd upon him 
in and by the sud information ; therefore it js now here (that is to say) 
on the same IStli day of March, in the 2Sth year aforenid, at the Guild¬ 
hall aforesaid! situate as aforesaid, considered and a4)t>dgc<l 
said justioes, that thaysaid J. H'., by the oa|h of the sud B. J., a credibip 
witness as aforesaid, is and be convicted of-the offence so as aforesaid 
chaiged upon him the said J. If',, in and by the sud information, accord¬ 
ing to the form of the statnte in such case made and provided ; and sve the 
sud justices do award and adjudge that die said J. W., for liis said 
offence, hath forfeited and do pay the sum of 50f. of lawful money of 
Great Brttria, to be distnbntvd and applied, one moiety thereof to the 
j|psc of our said lord the king, and the other moiety tiiereof to the use of 
the said M. B., the said informer, according to the form of the statute in 
such case made and provided. In witness whereof we the said justices 
to this record of comdedon do set our hands and seals, at the Guildhall 
aforMsid, situate as aforesaid, this IStfa day of March, in the 2ritb year 
. of me rdgn or our said lord the king, and in the year of our lord, 1786. 
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BowbrbanR and another against Walkbr and 
another. 

^^SSUMPSIT for gooi^l^ld and^elivered to defen¬ 
dants and one Parker Quince^ depeased. Plea, 
that the* city of London is, and time immemorial hath 
been, an ancient city, and that ^ere now.is, and time 
immei^lial hath been, a certain custom used and ap- 
prove^^ilhin the same city, that is to say, thitt if any 
person be indebted to any other person within thd same 
city, in any sum of money upon simple contract, with- 
oiU specialty made between such personsjUthin the 
ara city, that st^ person, to whom such ^sum of 
money is so due endowing, may and can have and 
maintain an action of debt by original bill, in the- 
King’s Majesty’s court,' holden before the ma^'or and 
aldermen of fhe city of London for the time befng, in 
the chamber of the Onildhall, within the shme city, 
according to the custom of the said city, against snob 
persons so indebted, for the recovery of such sum of 
money so due and owing as aforesaid, and shall and 
may in such original bill, count upon a conces^t solverOf , 
(that is to sa;^) the grant and agreement of the persons^ 
indebted to pay such sum of money so due and owing 
as aforesaid, without setting fin-th the special matter 
of such simple contract; which said custoiti, andiUl 
other customs of the said ^ty, obtained aq^sed from 
the timp afol-esaid by authority of parliament, held 
at fVestm^nster, in the 7 th year of the reign of Richard 
the Second, late king of England, after the conquest, 
to the mayor and commonalty and citizens of the said 
city, and their successors, were ratified and confirmed: 
and the said defendants further say, that heretofore, 
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(a) See Prac. Reg. 221. 7V<fd'« Prac. 6th ed. 411. 
VOL. II. 2 M . 
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to wit, on the IQth day of November^ in the 26lh year 
of the reifpi of oar sovereign lord George die Sd, now 
king of Great Hritain, 8cc. in ihe court of our said 
lord the king, held before Thomas IVright, esq. then 
mayor, and the aldermen of the said cHy, in the cham> 
her of the Guildhall, within the said city, according 
to the custom of the same city, tjje said T. B. and 6'. 
affirmed a certain bill original against the said defend¬ 
ants, surviving partners of P. Q. deceased, in a pica 
of debt, upon demand, of 500f. of lawful mjmey of 
Great Britain, for recovery of the said sum m 500/. 
supposed to be due to the said T. B. and 5. H. from 
the said^efendants, as surviving partners as afore¬ 
said, upM simple contract, without specialty ma^B 
between the said defendants and the said P. Q. in 
his life time, and the said T. B. and S., within the said 
city; and the said defendants in fact further say, 
that after the affirmance of the said bill original, the 
said plea was removed from and out of the said court, 
before the mayor and aldermen aforesaid, into the court 
of our said lord the king, before the king himsel/^ by vir¬ 
tue of his majesty’s writ of habeas corpus cum causa, is¬ 
suing out of the said last mentioned court, and retum- 
j^ble therein, immediately on the receipt whereof in 
Hilary Term now last past; and thereupon the said 
T. B. and S. have declared against the said defend¬ 
ants in manner and form aforesaid, without the (.-on- 

V 4! 

sent and agreement of them the said defendants ; and 
this, 8cc«^ 


To this plea the plaintiffs demurred generally', and 
the defendants joined in demurrer. 

Baldmn, in support of the demurrer, contended 
that the plea was no answer to the plaintiffs action ; 
for that on the removal of a cause by habeas corpus 
from an inferior court to a superior court, tlie plaintiff 
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mrgbc dedarc in a difFereht form of adfioti titttit that 
in ivhich he declared in the court belbtir. He cited 
Pra. Reg. 221. 

Shepherd, contra. The defendants were impleaded 
in the court below in an action of debt, and now tbe 
plaintiffs declare in /lase. Surely the plaintiffs ought 
to have proceeded in the same form of action. How 
can wc tell but that it is not for some other cause the 
plainmTs declare. We are taken by surprise. 

Sed peb CvarAM. The plaintiffs may declare as 
they please; they cannot recover for more^an what 
d^y would have recovered in the court bel^. 

Judgment for plaintids. 
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Rex against Sadler. 

rpHE defendant in this erase was convicted under 
the 3d section of the 5 Geo. III. c. 14, in a penalty 
of 5i. for an offence against the provisions of this 
section. The conviction, in setting forth the infor¬ 
mation, proceeded as follows:— Staffordshire, to wit:^ 
Be it remembered, that on, &c. at, 8tc. W. Sims, of, 
&c. gamekeeper to Sir John Wrottesley, Bart, cometh 
before me. See. and giveth me to understand, 8cc. that 
on, &c. at, 8cc. one J. S., &c. labourer, did kill, take, 
and destroy, or attempt to kill, take, and destroy the 


1787. 

Hilary Term. 

A convicUon, 
BtatiDg an of¬ 
fence to Lave 
been committed 
in the altema- 
tive, is bad. 

A conviction 
riinder the 
5 Geo. 3, c. 14, 
for killing fish 
in a psirate 
river without 
the consent of 
the owner, 
should state the 
offence to have 
been committed 
in an inclosed 
ground (a). 


(a) Sec precedents of convictidns of thh nature. Paby on Conr. App. 
38. cutty’s Game Appendix, 108, and ante, 1 vol. 158. It should ap¬ 
pear on the face of the conviction, both in the information and evi¬ 
dence, that the complrint was made on behalf of the owner of the fishery, 
or by his authority, and that the fishing was wiUtout his consent. Rex v. 
Daman, ante, 1 vol. 147. i B. St j4. 378, and notes, &c. there collected. 
4 2279, 2281. Paley, TS. See also 2 i»«rr..397. 1 Sttand. 262, 

note 1. As to evidence, sec 1 East, C48. 

2 M 2 
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fisfa in a river (Mr stream, commonly called the Smestal, 
in the parish of fVombome, in the county aforesaid, 
without the consent of the said Sir J. fV., bait., be 
the said Sir J. W. being then the owner of the fishery 
within the river or stream aforesaid, ip the parish of 
Womborn aforesaid, in the county aforesaid, the same 
not being in any park or paddock, or in any garden or 
orchard or yard adjoining or belonging to any dwell¬ 
ing-house, whereupon aAerwards, to wit, on the thir¬ 
teenth July, in the year aforesaid, at, &c. af^said, 
he the said J. S. being by virtue of my wairant 
brought before me, the justice aforesaid, to answer to 
the said charge contained in the said information, and 
having hftid the same, he the said J. S. is asked by 
me the said justice, if he can say <|py thing for him¬ 
self why he should not be (convicted of the premises 
charged upon him as aforesaid; and because he the 
said J. S. doth not say any thing in his own defence, 
touching or concerning the premises, and doth not pre¬ 
tend to have any just right or claim to take, kill, or 
destroy any fish within the river or stream aforesaid, bat 
doth of his own accord freely and voluntarily acknow¬ 
ledge and confess all and singular the said premises 
to be true ; and because all and singular the premises 
being heard, and fully understood by me the said jus¬ 
tice, it manifestly appears unto me, that he the said 
J. S. is guilty of the offence aforesaid so laid to his 
charge ; it is therefore adjudged by me the said justice, 
that he the said J. S. is guilty of the offence aforesaid, 
and that he be, and he is ^wby convicted by me the 
justice aforesaid', of the ^^imises, according to the 
form of the statute in that case made and provided; 
and 1, the justice aforesaid, do award and adjudge, 
that for the premises aforesaid he the said J. S. hath 
forfeited the sum of five pounds of lawful money of 
Great Britain, to be paid as the statute aforesaid doth 
direct. In witness, &c. 
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Bower, on a former day, had obtained a rale to shew 
cause why the conviction should not be quashed, for 
twO objections, viz. that it was wrong in stating the 
offence in the alternative; that the defendant did kill, 
jic. or attempt to kill, &c., and that it did not state 
the offence to Eave been committed in an inclosed 
ground. He now moved to make the rule absolute; 
and on the first objection urged, that it was a well- 
founded general rule, that in all legal proceedings, 
charging a party with an injury or crime, the nature 
of sucl#injury or crime must be so described, that 
the defendant may know what he is called upon to 
answer; that the jury (or, in this instance, that the 
justice) may appear to be warranted in thei||conclu- 
sidn of “ guilty ^ not guilty,” upon the premises 
delivered to them; and that the court or judge may 
see such a definite injury or crime, that they may a{>- 
ply the remedy or the punishment which the law pre¬ 
scribes. For this he cited Cowp. 682, 3. 1 Lord 

Ray. 171 (b). On the second objection, be contended, 
that to bring an offence within the meaning of the 
Geo. Ill, it should be committed within some inclosed 
ground; and that the conviction being deficient in 
this statement, it was bad. 
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The Court admitting the validity of these objec¬ 
tions, the conviction was quashed. 


(i) See also 3 T. R. 159. Uougl. 279. 
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Uilonf Term. 

In » ronvir- 
tho, it must sp- 
fiexr that the 

"hia^iiZ- *" ‘filing goade bjr retail there, 


T 


HE defendant in thU case was convicted under the 
Hi Geo. 111. c. 78. s. 9, for iravelJing about from 

the 


frndaut \ras convicted, wu ia liu presenoe; and where s conviction mcrelf stated, 
that the defendant on such n day appeared before a mi^strate on a ntmmons, and that the 
mapistrate proceeded to ezandne into the offence, and that it appeared to him, on the oath 
of the witnesses, that the offence was committed, it was held bad (a),fmmSo the evidence, 
whereon thc^ defendant is convicted, roust appear on the face of the conviction (4).— 
In a conviction under the Hawker’s Act, 25 Geo. 3, c. 78 (now repealed) (c), against a 
party, for travelling about from town to town, and selling goods by retafr there, the places 
of sale uot being his nsual place of abode, the conviction should specify the goem sold (if). 
-!-lt is not necessary, in a conviction, to stale how the witnesses were sworn (e). 


(o) There have been many difficult and troublesome questions arise 
on this pdllt, which will be found collected in Mr. Patey’s excellent 
Treatise on Convictions, page 111, &c. Any future difficulties, how¬ 
ever, will now be prevented by the operation of the 3rd Gto. 4, c. 23, 
which gives a general form of conviction to be used by magistrates where 
no particular form is provided ; and amongat other things it compels the 
magistrate (if such was the case) to state that the witness gave his evi¬ 
dence in defendant's pn-sence. By this statute, after reciting “ that 
great inconveniences ofU’n arise in summary proceedings befon* justices 
of the peace, dcputylieuteuauts, and others, from a want ofa general form 
of conviction ; be it therefore enacted by the king’s most excellent majes¬ 
ty, by and with the advice and consent of the lords spiritual and tem¬ 
poral, and commons in tins present parliament assembled, and by the 
authority of the same, that from and after tiic passing of this act, in all 
eases whermn a conviction sludl have taken place, and no particular 
form fur the record thereof hath been directed, the justice or justices, 
deputy lieutenant or deputy lieutenants, or other person or persons 
duly authorired to proceed summarily therein, and before whom the 
offender or offenders shall have been convicted, shall and may cause the 
record of such conviction to be drawn in the manner fulloiring, or in any 
words to the same effect, mutatis mutandit (that is to say) : 

Connty [or as Be it remembered that on the day of 

cate may he"] J in the year of our Lord , St , 

in the counfy of , -d. B., of , in the county 

of _ , labourer [or at the cate may be'] , personally came Iw- 

fore me [or before ua, , C. />., one [or more, at the cate may be,] of his 
majesty’s justices of the peace for the said , and informed me [or 

m, ^c.] that E.F.,ot , in the county of , on the 

day of , at , in the said , did (here tet forth 

the fact for which the infarmatian it laid] contrary to the form of the 
statute in such case made and provided ; whereupon the said E, F. after 
being duly summoned to answer the said charge, appeared before me [or 
«s, ^c.] on the day of » ot , in the said 

, and having heard the charge contained in the smd infor¬ 
mation, declared he was not guilty of the said offence [or at the cate may 
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siime places qot being his usual place of abode. >7B7- 
The conviction was as follows : 

agahut 

SUWAY. 

Be it retnemberd, that on, 8cc., at, &c., J. C-, of. 


happen to ie], did not appear before me [or us, 4’c.] pursuant to the said 
summons [or Hid neglect and re/iue to make any defence against the said 
charge}, whereupon I [or we, ^c., or nmerthekts / or loe, tiui said 
justice or justices, did proceed to examine into the truth of the charge 
contained in the said information and on the day of , 

aforesaid, at the parish of , aforesaid, one credible witness, to 

wit, A. of , in the county of , upon his oath depo- 

seth and saith [if E, F. be presatf, say, in the presence of the said £. F.} 
that within months [or as the case may he} next before the sud 

information was made before me [or us, the said justice, by the 
said si. U., to wit, on the day of , in the yiear , 

the said E. F,, at , in the sud county of , state the 

evidence, and as nearly as possible in the words used by the wUttess t and if 
more than one soilness be *exammed, state the evidence given by each] [or if 
the defendant confess, instead of stating the evidenre, say} and the said E, F. 
acknowledged and voluntarily confessed the same to be true; therefore, 
it manifestly appearing to me [or as, /j-c. j that lie the said E. F. ia gpiiity 
of the offence charged upon him in the said information, I [or soe] do 
hereby convict him of titc offence aforesaid, and do declare and ad¬ 
judge that he the said E. F. hath forfeited the sum of , of lawful 

money of Great Britain, for the offence aforesaid, to be distributed [or 
paid, as the case may bi} according to the form of the statute in that case 
made and provided. Given under my liand [or our hands, ^o.J and seal, 
tlic day of , in the year of our Lord 

Tile second section empowers one justice to recei\’c tlie original infor¬ 
mation, &c. where two or more justicca arc required to hear and deter¬ 
mine it i and the third section enacts that in all cases where it appears 
by the conviction that the defeudant Ims appeared and pleaded, and 
the merits have been tried, and tliat the defendant has not appealed 
against the sud conviction, where an app(;al is allowed, or if appealed 
against the conviction has been affirmed, such conviction shall not after¬ 
wards be set aside or vacated in consequence of any defect of form what¬ 
ever, but the construction shall be such a fair and liberal construcUon as 
will be agreeable to the justice of the case. This act -does not ex¬ 
tend to Scolland. „ 

(b) This point also, upon which there have been contradictory decisions, 
see Patey, 119, will be prevented ia future from arising, by reason of the 
above statute of 3 Geo. 4, which compels the magistrate to aet forth in 
hia conviction the evidence whereon the party was convicted. 

(c) The statute of 25 Geo. S, c. 78, is now repealed, and die only acts 
in force against an offence of this nature are the 50 Geo, 3, c. 41, and 
52 Ota. 3, c. 108. The 7th section of 50 Goo. 3, prohibits any hawker or 
other person travelling from town to town, or to other men's houses, 
either on foot or with horse or horses, from opening a room or shop, and 
exposing to sale auy goods by retail ill any town or place, such person 
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&c., cometh before me, William Kempt, serjeant 
at law, ooe of the justices of the said lord the 
king, assigned to keep the peace in and for the 
said county of Sussex, and also to hear, &c., and 
giveth me the said justice to understand and be in¬ 
formed, that on the SOth of August, now last past, 
at, &c., D. S., late of, &c., aforesaid, chapman, being 
a hawker, pedlar, petty chapman, and trading person, 
going ’from town to town and to other men's houses, 
did open a room or shop at Brigkthelmston, aforesaid, 
being a market town within the said county, and 


not being a householder there, or the same not being an usual place of his 
abode, or fSm selling, by himself or any agent, any goods by auction, 
under a penalty of 50/., which penalty is by the 24tli section to be re¬ 
covered by action. The 52 Geo. 3, enacts that the above 7tb section of 
the 50 Geo. 3, shall not extend to wholesale traders. To constitute an 
offence within the meaning of these acts, the seiiing must be 1^ outcry, 
or some mode of sale by auction. ^Uen v. SparkhaU, 1 B, and A. 100. 
A trading person travelling from towm to town, and having packages of 
books, &c. sent after him by public conveyance, and taking rooms 
at each town, and there selling such books, &c. by retail, by auction, is a 
trading person within the 50 Gen. 3, r. 41, s. 17. Dean, gui tom, v. King, 

(d) It is absolutely necessary that the description of the offence in a 
connetion should be set forth in the information with certainty, so 
that the defendant may know what he is called upon to answer; and 
nothing can be supplied by intendment or argument; and the pursuing 
the general words of the statute against which the offence has been 
committed, will not in general suffice, but the particular facts of the 
offence must be specified sec cases collected in PeUy on Convictions, 65 
to 78. Sometimes, however, the pursuing the words of the statute will 
suffice: see Poky, 78 to 83. An indictment for selling in unlawful 
measures divere guantiliee of ale, was held too general, and bad, on de¬ 
murrer. Hex V. Gibbs, 1 Stra. 497 1 and sec tlie law and authorities col¬ 
lected on this point, ante, rol. 1, 149, notg^ It may be considered as a 
general rnl^ that in criminal proceedings all circumstances of exemp¬ 
tion and m^ification, whether appl^ng to the offence or to the person, 
that are cither originaliy introduced or incorporated by reference with 
the enacting clause, must be distinctly enumerated and negatived; but 
that such matters of excuse as are given by other distinct clauses or pro¬ 
visoes, need not be specifically set out or negatived. See PaUy, 85, 
and cases there collected. As to these points in civil proceedings, see 

1 Bam- tixAAld. 94. 1 CUtty on Pleading, 3d ed. 230, 359. 217, 236 to 
241 ; 255 to 260. 

(r) This same point seems to have been determined in Hex v. Picton, 

2 East, 195. The statute .3 Geo. 4, gives the form in this respect. 
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within the distance of two miles from tlie«iuidle of 
the most central market place, by the usual or most 
common road of such market town, and did on the 
said 30lh day of August, and on divers other days, then 
and there vend and sell, and expose to sale, divers 
goods, wares, and merchandizes, by retail, the said 
D. S. not being a house-holder there, and the same 
nut being an usual place of his abode or .his cmrying 
on business, and the said goods, wares, and merchan¬ 
dizes not being of the manufacture of this kingdom ; 
for which he the said informant, as well on behalf of our 
said lord the king as his own, prayed judgment of me 
the said justice, and that the said D. S. might forfeit 
and pay the sum of ten pounds for such hi» offence, 
according to the form of the statute in such case made 
and provided; and the said D. S., on the day and 
%'ear first above said, appearing before me pursuant 
to a summons by me issued for that purpose, to an¬ 
swer the matter of the said information; and I the said 
justice having proceeded to examine into the cause of 
the said information, according to the form of the 
statute in that case made and provided, and it appear¬ 
ing to me, as well on the oath of W. W., of, &c., 
gunner, J. T., of, &c., and C. R., of, &c., three credi¬ 
ble witnesses, as otherwise, that on the said SOth of 
A Hgust, in the year aforesaid, at the said parish of 
lirighlhelmston, in the said county of Sussex, being a 
market town, as aforesaid, the said D. S., being a 
hawker, pedlar, petty chapman, and trading person, 
going from town to town, and to other meii’s houses, 
did open a room or shop at the New Ship inn, in 
the said parish of Brighthelmston, being a market town, 
as aforesaid, and within the distance of two miles from 
the middle of the most central market place, by the 
usual or most common road of such market town, and 
did on the said 30th day of August, and on divers 
other days, then and there vend, sell, and expose to 


5^ 


1787. 

Rsx 

Ugubut 

SSLWAT 



526 


CAiiiPS m THE KiLNG*S 9EHCH, 


1787. sale divers gpojdb, v^Bfles, a^d in^cbandizes, by retail, 
the said D. S. not being a boitsebolder there, and the 
agm/nst same not being an nsoad plane of bis abode or bis 
canying on business, and the said goods, wares, and 
merebapdizes not b^ng of tbe manufacture of this 
kingdom, contraty to the form of the statute in that 
case made and provided : ^e said D. S. is there¬ 
fore adjudged and convicted, and I do hereby adjudge 
and convict h.im the said D. S. to be guilty of the 
offence aforesaid, in the said information specified; 
and do also adjudge that the said D. S. shall forfeit 
and pay for such offence the sum of ten pounds; one 
moiety thereof belongs to our said lord the kiug, and 
the other moiety to the said J. C. who prosecuted for 
the same. Given under my hand and sea), 

The defendant appealed at the quarter sessions 
against this conviction ; but the justices confirmed it. 

Piomer now moved to quash the conviction, and 
urged several objections to it. First, that the convic¬ 
tion did not state the charge was read over to the de- 
feodant, or that he pleaded to it, or was called upon to 
make det'ence, or that the evidence against the defend¬ 
ant was in any manner given in his presence. The 
case of Rex v. Bipunt, 2 Burr. 1163, is an authority to 
shew that the evidence must be given in defendant’s 
presence, in order that he may have the benefit of 
cross examination. In some cases, indeed, the court 
wifi presume that the defendant heard the evidence; 
but here they cannot, for there is nothing in tbe con¬ 
viction to warrant such a presumption. The second 
objection is, that the conviction stated that three wit. 
nessM were examined, and that the magistrate acted 
on their evidence as otherwise. This is incorrect; fur 
it does not appear what the otherwise was. The 
magistrate was bound to set out the precise evidence^ 
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9Qd not meri^ly tj)at it appeared to Abe evi> 

dence, wbicb is not «et out. The ease w 4 fiurr. }G6s, 
is in point. Tbc tbiid objection if, AhaA jllte optbf oi 
tbe witnesses do not appear U> bave been legally ad¬ 
ministered* The ponviction dpe^ pot state they were 
sworn on the Holy Evangelists, or that the m.agisU'ate 
was legally advised to administer the oath; it merely 
states, they deposed on oath. The fourth objection 
is, that it don’t appear from the convietion what goods 
the defendant sold. Even in an action of tjrespass, 
the goods should be specified with some degree of 
particularity, 4 ^UTr.^5&, and cases there cited; here 
they are not specified at all. There might be /con¬ 
victions without end for the same ofienr^, if this were 
allowed ; besides which, there ate many goods which 
he is permitted, by the 15th section of the act, to sell. 

Steele, in support of the conviction. As to the first 
objection, it is to be answered that the conviction and 
the evidence to support it, were made and given on 
the same day. The conviction states that the de¬ 
fendant appeared ; and the court will presume that 
the evidence was given in his presence, and not that 
he was shut out. Rex v. Kempson, Coop. 241, is an 
authority to shew that this would be the presumption. 
As to tbe second objection, what reason is there that 
it should be necessary to state the evidence at full 
length ? It will be presumed that the magistrate acted 
discreetly and fairly upon the evidence, and that the 
defendant knew what the evidence was if he were 
present or heard it. 1 Salk. 369. As to the third 
objection, it is stated upon the face of the conviction 
that it appeared to the magistrates, upon the oath of 
the witnesses, that the offence had been committed ; 
llicrelbre it must be presumed that they were regularly 
sworn. As to the last objection, 1 consider it suffici- 
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ent to follow the words of the act in this respect. 
The objection that there would be other convictions 
for the same ofience, would apply if the goods were 
specified. It should come from the other side to shew 
that the goods wer; within the exception of the 15th 
section.' 

Plomer, in reply, was stopped 

Per Curiam. The conviction is clearly bad, upon 
the first, second, and last objections. The case of 
TAe King v. Kempson (f), is no answer to the first ob¬ 
jection, as it is not in point. Here it is not stated, 
nor does it appear firom the conviction, that the pro¬ 
ceedings were all on the same day, but merely that on 
such a day the defendant appeared before the magis¬ 
trate on a summons, and that the magistrate proceeded 
to examine into the offence, and it appeared to him 
on the oath of the witnesses, that the offence was 
committed. The case in Salkeld, urged in answer to 
the second objection, has been long ago overruled; 
and we will not now attempt to shake decisions which 
have been determined upon good judgment. The 
third objection is certainly not tenable, and the an¬ 
swers to it are good. The law would presume that 
the oath was properly administered, and that the ma¬ 
gistrate had competent authority to administer it (g). 
The fourth objection is fatal. 

Conviction quashed. 


(y) Cowp. 241. 


(jr) 2 Salt, 195. 



TEMP. LORD MA]^SFfEL0. 


Roe on the demise ^Sampson against Down and 

another, 

m 

rpHIS was a special case for the opioion of the 
court. The case was in the following words> 
viz. —• This action of ejectment came on to be 
tried before Lord Loughborough, at the last summer 
assizes for the county of Essex, when (under his Lord¬ 
ship’s directions) a verdict was found for the lessor of 
the plaintiff, subject to the opinion of the Court of 
King’s Bench, on the following case: the premises in 
question are copyhold, consisting of a house and 
garden at Plaistow, in Essex, held of the manor of 
Ifestham, and of a piece of land of five acres, at 
Plaisiow, held of the manor of East Westham. 

W’. S., (father of the lessor of the plaintiff ) was on 
the 7th of Ju/y, 1781, admitted to the land, to hold to 
him, his heirs and assigns for ever, and at the same 
time surrendered it to the use of his will. On the same 
day he and M. E. his wife were admitted to the house 
and garden, to hold to him during his natural life, and 
from and after his decease to the wife daring her natural 
life, and from and after the decease of the said W. and 
M. £., then to the right heirs of the said ty. forever; 
and at the same time he surrendered the said house and 
garden to the use of his will. The said IF. S., on the 
11th of April, 1783, duly made his will, whereby he 
gave and devised all that his copyhold messuage or 
tenement, with the lands, hereditaments, and appur¬ 
tenances thereto belonging, situate at Plaistote, in the 
county of Essex, unto his said wife, M. E. S., for and 
during the term of her natural life, in case she should 
choose to live and reside therein : from and immediately 
after the decease of the said wife, then he ga^e and 
devised ihe same unto his son, IV. J. S., and the heirs 
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Under a dense 
to a party of 
premises for 
Mfe, provided 
be chooses to 
reside therein, 
and then to 
A. B. in fee, 
it is not neces¬ 
sary to com¬ 
plete A.B.'s 
right to the 
premises, on 
the death of the 
devisee for life, 
that such devi¬ 
see should have 
actually resided 
in the premises. 
The intention 
to redde, and 
-which intention 
would have 
been carried 
into effect had 
circumstances 
permitted, is 
sufficient. 
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of his body ; but in case his said wife should not choose to 
live and reside in his said house at PlaistoWf then he 
gave and devised tKe same, and the lands, heredita¬ 
ments, and appurtenances thereto belonging, unto the 
defendants, and the survivor of them, upon trust that 
they (his said trustees) did and should, as soon as Con¬ 
veniently might be after his decease, sell and dispose 
of the same; and he directed that the money arising 
by such sale should be considered as part of the residue 
of his personal estate therein after disposed of, and be 
applied accordingly ; and in the event of his said 
wife’s declining to live and reside in his said house at 
Plaistow, and the same being sold and disposed of, 
and the money arising therefrom applied as therein¬ 
before directed; he gave and bequeathed to his said 
son, fV. 'J. S., the lessor of the plaintiff, in lieu of the 
reversion of the said messuage, lands, hereditaments, 
and premises, the sum of 1,000/. of lawful money of 
Great Britain, when he should attain the age of twenty- 
one years ; but in case his said son should happen to 
die before he attained the said age, then the said 1,000/. 
was to fail into the residue of his personal estate; and 
as to all the residue of his personal estate not therein¬ 
before by him disposed of, he gave and bequeathed 
the same 'unto the said defendants, upon the trusts, 
and to and for the several ends, intents, and purposes 
iherein-after mentioned. That on the 21st of Febru¬ 
ary, 1784, the said W. S., the father, died without 
altering his will: that at the time of his death his wife, 
M. E. S., w'as in London, not at Plaistow, and in a very 
bad state of health. She said to her daughter. Miss S., 
that she was going to Bath, and if she returned from 
thence she would go to Plaistow. Within ten days after 
the death of the testator, namely, on the 1st of 
March, 1784, Mrs. S. died, without having at anj' 
time since her husband’s ^eath resided on the estat<5 
at Plaistow. The lessor of the plaintiff is tlie eldest 
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son of the testator, and to whom the premises in qaes> 
tion are devised after the death of the wife, in case 
she should choose to reside therein. The questioh 
for the opinion of the court is, whether uitder all the 
circumstances the lessor of the plaintiff be entitled to 
recover ? 

t 

Fielding, for the defendant.' I contend that the 
lessors of the plaintiff have no title to the premises in 
question. The will devises the premises unto the 
testator's wife for life, provided she chooses to reside 
therein, and upon her death to the lessor of the plain¬ 
tiff ; but in case she shall not choose to reside therein, 
then unto the defendants- Now the testator clearly 
meant that hrs wife should reside in the premises, and 
the words in the will, if she shall choose to reside, 
mean, if she shall actually reside. 

Sed per Curtam. The wife’s intention to reside 
on the premises is sufficient, provided the intention 
would, circumstances permitting, have been catried 
into effect; and as there is sufficient evidence of that 
intention, there must be 

Judgment for plaintiff. . 


L.aycock against Tufnell. ' 

TtHaey Term, 

■J^ECLA RATION in replevin, for seizing the cattle The piaintitfiu 
and goods of plaintiff; avowry for J.>8/. lOs., half picad in bar*a*^ 
a year’s rent due to defendant under a demise to ““ 

•< avowry for 

rent (a). Qu. Where an avowry, stating the phuntifT to have held under a ddkise, at the 
yearly rent of Zl7l, without stating when the rent was payable, does not mean that the rent 
was payable yearly. 


1787. 


Roe on Hem. 
Sampson 

against 

Down 

atul another. 


(n) But he may plead a payment; as a payment of rent to the ground 
landlord or to prior incumbrancer, or of land or property tax. 4 T. R. 
511. 6 TViuiir. 524. /fowgf. 624, 5. #/#or». and .VW. 516. H Moore, 
278. 1 UraH. and U. 37. 
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1787. plaintiff. The avowry stated that the plaintiff held 

Laycock under.a demise at the yearly rent of 317l.» without 

TuFN^u. stating when the rent was payable. To this avowry 
the plainUff pleaded in bar a set-off for goods sold, 
work and labour,, &c. as to part of the sum due for 
rent, and as to the residue,.a tender. The defendant de¬ 
murred to that part of the plea, .plaiming a set-off, and 
the plaintiff joined in demurrer; and as to the lender, 
the defendant replied a subsequent demand; the plain¬ 
tiff demurred to this replication. 

Farhillf for defendant. A set-off is not pleadable in 
bar to an avowry for rent, for this is an ac.tinn grounded 
on tort, and the statute only makes it pleadable in 
actions of debt or contract. Graham v. Fraine, B. R- 
HU. 24 Geo. II., is in" point: and in the above Case it 
was said, that in the case.of Absalom v. Knight (6), at 
Reading Assizes, 1742, the judge at the trial had re¬ 
fused to let plaintiff in replevin go into any evidence 
of a set-off, in order to prove no rent due; this opinion 
was afterwards confirmed in full court, on a motion for 
a new trial. 

The court were clearly of opinion, that there could 
not be a^et-off of this nature in replevin, and were 
about to give judgment for the defendant, when 

Wood, for the plaintiff, objected that it would be 
presumed from the avowry that the rent was reserved 
yearly, whereas the^ defendant had distrained fur half 
a year’s rent. 

But the court paid no regard to the objection, as 
the plaintiff had by his pleading admitted the rent to 
be due. 

Judgment for defendant. 


(«) Barna, 450, 4to. ed. Bull. N. P. 181. 
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Cartbr, Assignee cf Srbrifp op Middlesex, 
against Yates. 


1787. 

Easter Verm. 


'^D ECLARATION in debt on ^ bail bond, against 
one of the bail, at the snit of the plaintiff, under 
an assignment of the bond by the sheriff to the plain¬ 
tiff. Piea, atlio non, because that the said plaintiff 
exhibited his bill against him the defendant in this 
cause, on Tuesday next after the morrow of the purifi¬ 
cation of the Firgin Mary in Hilary Term, being the 
6th day of Fehruaryy in the 27th year of the reign of 
our lord the now king ; and that the said (assignment 
of the said writing obligatory in the said declaration 
mentioned, was not at any time before or on the said 
6th day of February, the said day of exhibiting the 
said bill of the said plaintiff in this behalf, stamped 
according to the form of the statute in such case lately 
made and provided; and this the said defendant is 
ready to verify; wherefore he prays judgment, if the 
said plaintiff ought to have or maintain his said action 
thereof against him, &c. 

Replication, precludi non, because that the said as¬ 
signment of the said writing obligatory in the said 
declaration mentioned, was, at or before the exhibit¬ 
ing the said bill of the said plaintiff against the said 
defendant, duly stamped, according to the form of the 
statute in that case made and provided, to wit, at 
Westminster aforesaid, in the county aforesaid; and 
this be the said plaintiff prays may be inquired of by 
the country, &c. 


To a pies in 
action on bail 
bond, at the 
suit of the as¬ 
signee of the 
sheriff, that the 
assignment of 
the bond was 
not stamped 
before the ex¬ 
hibiting of 
plaintiffs bill 
in the cause, 
the plaintiff 
need merely re¬ 
ply, that the 
assignment was 
stamped at or 
before the ex¬ 
hibiting the 
bill; and con¬ 
clude his repli¬ 
cation to the 
counby. He 
need not take 
issue as to the 
time when tiie 
bill was exhi¬ 
bited, noraver 
that the assign¬ 
ment was 
stamped "be¬ 
fore the com¬ 
mencement of 
the suit,” if the 
action thereon 
beinK. B. 

And if the 
plaintiff avers 
that it was 
stamped at 
H'estnunster, he 
may neverthe¬ 
less conclude to 
the country. 


Demurrer for the following causes ; for that the said 
replication doth not answer the said plea, inasmuch as 
he the said defendant, in and by his said plea, pleaded 
fwo several and distinct matters, to wit, that the said 
vot. ii. 2 N 



CAbth IN THi: KlNCr.s BliNi II 


( 

!7b7 l«la:nlin vxhibitc’tl Ins said bill on ihe (il.li «lay ot /<//■ 

liTinTii ruan/, in the 27lh year of llu; reign (»f our lord tin 

uf king, and that the said assigmuent of the saiti 

•Oinpi rsKx, writing obligatory was not sLain|)ed on or hefortr that 
'\ateL day, and therefore the said plaintilT ought to have se 
Jected one of those facts, and put the same in issue, 
and have concluded his replication with a verification, 
and not (o have pul the matter in issue, which he has 
done by his said replication; and for that the said 
plaintiif hath in and by his said replication alleged, 
that the said assignment was staled at or before tlu- 
exhibiting of the said bill of him the said defendant, 
whereas he ought li> have alleged that the same was 
stamped before the commencement of this suit; and 
for that the said replication is in the above-mentioned 
several respects doubly uncertain, and ofl’ers no ma¬ 
terial issue, and for that the said plaintiff hath therein 
alleged new mailers, to wit, that the said assiguinenl 
was stamped at IVestmitmter, and yet hath concluded 
his -said replicalion to the country, whereas he ought 
to have concluded the same in manner the same is 
pleaded with a verification, and for that it is in many 
other respects uncertain, insullicient, and defective, 
and wants form. 

Joinder in demurrer, 

Russell, for the defendant. 'J’he objcclion.s to tli< 
replication appear on the demurrer. The replication 
is bad, as it takes issue in the disjunctive, that the as¬ 
signment at 01 before^' the c.xhibiling of the plain¬ 
tiffs bill, was stamped. The plaintiff ought to have 
taken issue on one fact, and prayed the judgment of 
the court, and not concluded t<j the country ; where tin- 
whole matlf r in any pleading is denied, then indeed 
it should conclude to the country. 

But the Court paid no regard to these olijeelions. 

Judgment for the pluiiiliif. 
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Davies against. Lewis. 

Fjillis rase ranie on lo be heard, on a writ of error 
on a bill of exrcptions, taken at a trial in the 
Court of Great Sessions for Cardigan, in Wales. From 
the writ of error, it appeared that the plaintiff had 
brought an action of replevin, and declared against 
the defendant, for seizing plaintiff’s cattle in a close 
called Lepn Nant Glas, in the parish of Lanbadarnfaur. 
I’o this declaration the defendant pleaded two cogni¬ 
zances, as follows, ris. a cognizance as bailiff of Tho¬ 
mas Hughes, that the locus in f/uu did contain in itself 
divers, to wit, 1,000 acres of land, with all the appur¬ 
tenances, at the parish aforesaid, and now and at the 
said time, when, &c. was, and from time whereof the 
memory of man, &c. hath been part and parcel of a 
certain tenement of land, called or known by the 
name of Jiwlchystullca, otherwise B?tlchi/siulleH Sheep 
Walk, otherwise Libert Jirclchi/stulleii, of which said 
tenement, with the appurtenances, li. Holloway, jun. 
T. Walker, and 1?. Dent, esquires, before, the said time 
when, ffcc. were seised in their demesne as of fee; and 
being so thereof seised, they the said B., T. W., and 
li. before the said lime wherein (that is to say) on the 
‘ 29 lli September, 17SS, at, &.c. aforesaid, demised the 
said tenement, with the appurtenances, to the said 
T. //., to have and lo hold the same to the said T. 
II. from thenceforth, for and during the tenn of one 
whole year from thence next ensuing, and fully lo be 
troinplete and ended, and so from year to year, for so 
long a time as both parties should please; by virtue of 
which said demise the said T. H. afterwards, and 

(a) Considerable difficult questions have ari^n, as to the admissibility 
of common reputation as evidence of prescriptive rights strietly private- 
In some cases it will be admitted, but not in others. Sec cases and law 
collected on this subject, 1 P/itWpr on Evidence, 5tlied. 2r>l. 


o.)5 


1787. 

Trinity Ttrtn 

In a question 
ns to private 
rights, whether 
or not a place 
is parcel of a 
sheep walk, 
evidence of re¬ 
putation is ad¬ 
missible (a). 
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Lewis. 


CASES IN THE KING’S BENCH, 

. 1, 

before the said time when, &c. to wit, on, &c. entered 
into the said demised premises, with the appurtenan¬ 
ces, and became, and at the same time when, &c. was 
and still is thereof possessed. The cognizance then 
justified the seizing of the sheep doing damage to locus 
in quo ; and another cognizance of the same nature 
was pleaded as bailiff to T. H. under a demise from M. 
Pryse. Pleas in bar, de injuria, traversing, that the 
said place in which. See. is, and at the said time when, 
&c. was, and from time whereof the memory of man. 
See. hath been part and parcel of the said tenement of 
land, called or known by the name of Bwlchystullen, 
otherwise BwlchystuUen Sheep Walk, otherwise Libert 
Bwlchystullen. 

Replications taking issue on the traverses. 

On the trial, the testimony of the following wit¬ 
nesses, on behalf of the defendant, was admitted, to 
wit; first, of J. D. who swore that he knew the tene¬ 
ment called Bwlchystalien, and had known it forty- 
eight years; that he lived upon it for seven years, 
as servant to H.J.G.; that the Sheep Walk, belonging 
to that tenement, begins at the north west at Nautme- 
lin River, thence eastward to Rhys, Corse y Carreg, 
thence southward to Craig yr Heilen and to Nantilo, 
and so on to the River Rheidol, then back westward 
to Nant yr Helfa-Brook and to Banky Garn, and then 
to Cefn Nant Glass and Llyast Nant Glass; that Cejh 
Nant Glass and Llyast Nant Glass are on the same 
side the river Lery with BwlchystuUen; that the river 
Levy runs round, under Cefn Nant Glass and Llyast 
Nant Glass, and so to BwlchystuUen lands : that he re¬ 
membered seeing U. J. G.’s s|ieep (the Bwlchysiultm 
sheep) upon Cefn Nant Glass and Llyast Nant Glass; 
Ihalhe never saw any strange sheep there; that there 
were some remains of a house at Cefn Nant Glass, but 
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he could not certainly say whether of a housed or a 17B7 . 

fold, but there were old gable ends; that they used Davies 

these old walls as a fold for H. J. G.’s sheep, but the 

building was always a ruin since he knew it; that he 

described the above as the boundaries of the Bwlchys- 

tuHeu Sheep Walk, because the ground within those 

boundaries was occupied as a sheep walk by the Bwl- 

chystulten tenants. Next of R. Lewis, who swore that 

he was boro near Bwlchystullen, and had known it 

for fifty-three years; that he knew Cejn Nant Glass 

and Lljfast Nant Glass, part of Bwlchystullen; that 

J. G. was tenant of Bwlchystullen, and that his cattle 

used to graze Cefn Nant Glass and Lljyast Nant Glass; 

that he never saw any other cattle but those of J. G. 

upon it; that he remembers walls at C^n Nant Glass, 

which were used for folding sheep or lambs; that 

there were only walls, and no appearance of the gable 

ends of an house, or of a garden ; that there were other 

old walls upon this sheep walk, which were used for 

the purpose of folding, in the same manner as those of 

Cefh Nant Glass ; that he remembered three tenants at 

Bwlchystullen, who all folded their sheep at Cefii Nant 

Glass and Llyast Nantl Gass. Next, of M. H. who 

swore that she was daughter to H.J. G.; that she had 

known Bwlchystullen for thirty years or more; that 

H.J.G. held Bwlchystullen; that she knows Cefn 

Nant Glass and Llyast Nant Glass, and that it is part 

of Bwlchystullen; that Bwlchystullen sheep fed upon 

Cefn Nant Glass and Llyast Nant Glass; that she has 

kept lambs there ; that she never saw any of Mr. J).*s 

cattle there ; that there are old walls there. Lastly, of 

E. D,, who swore that he bad known Bwlchystullen 

for thirty years j that H. J. G. was tenant of it when he 

first knew it; that H. J. G.’s cattle grazed Cefn Nant 

Glass and Llyast Nant Glass ; that there is an old wall 

there, within which he folded sheep in order to mark 

them; that he never saw any other cattle except those 
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Ij'-wis, 
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of tiK'/c/ii/stu/fen upon Cr/ii Navt Glass and IJi/ast 
l\'nnt Glass. 

On the part of the plaintiil', his counsel offered to 
})rove in evidence that the said H. J. G. and .7. G. his 
father, vrho were successively tenants of Brelchystulleii 
and Llyast Nant Glass, of which Cefn Nant Glass is a 
part, both deceased, long before the trial of the said 
issue, did respectively, while in the occupation of the 
above-mentioned premises, declare that they rented 
Llyast Nant Glass of one Mr. M. E., which said M. E. 
was never the owner of Bwlchystullen, which has for a 
long time belonged to the family of P.; that the said 
II. J. <7. declared he paid the said M, E. Jive shillings 
ifi-arlif, and a (juarter of mutton, for the said Llyast 
Nant Glass: that he declared that he was then going to 
pay the said rent to the said M. E. fur the said Llyast 
Nant Glass; that he ordered his servant to herd some 
cattle on Llyast Nant Glass, sai/ing he could not other¬ 
wise afford to paq Mr. M. E. his rent; that the said 
fl. ./, G. prevented a certain person Jrom cutting rushes 
on Llyast Nant Glass, and threatened him that he would 
tell M. E., his landlord, oj' his cutting the said rushes, 
mid once took the rushes from the said person and told 
him they belonged to Mr. M. E.; that about forty years 
ago one 2\ 11. rented Llyast Nant Glass for one year, 
and declared that he paid rent either to M. E. or his 
mother. 

The defendant’s counsel objected to the admission 
of this evidence on the part of the plaintiff; the judge 
refused to admit it, and the jury found a verdict for 
the defendant, damages Is. For this the plaintiff put 
in his bill of exceptions, and brought this writ of 
error, on the ground that the above evidence, rejected 
by the judge at the trial, ought to have been admitted. 
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There does not appear to have been luucii argument 
on llie case, as the cause was settled between the par- 
lies. The court however were of opinion, that as this 
was a question as to the boundary of lands, whether 
or not one place was parcel of, another, in which 
reputation was evidence, the evidentte offered to be 
admitted was admissible, though it was merely hear¬ 
say. • The cases of Holloway v. liaikea, Mich.'V. I'i 
Geo. Ill, and Doe ex dein- Forster v. IVilliauis, Cowper 
flep. fi'Zl. Thurslou V. Slat ford, Lutw. J)0o, b. wert. 
cited. 

The cause was settled between the parties- 


Moffatt and nnolhvr. Executors of Poyntino, 
against Van Mullinakn, and others. 

J^NDEUITATUS assumpsit for money paid, laid 
out, expended, and lent by testator for defend¬ 
ants. There were also counts I'or iconey had and re¬ 
ceived, and on an account stated with testator. Plea in 
abatement: and that the said several promises and 
undertakings in the said declaration mentioned (if 
any such were or was made) were and each and every 
of them was made by the said defendants, together 
with one ./. F., J. A., J. P. A., and the said W. M. 
the plaintiff, jointly, and not by them the Said defend¬ 
ants, separately from and without the said J. F., J. A., 
./. P. A., and the said IP. M. the plaintiff, (to wit) at, 
&c., aforesaid, and that the said J. F., J. A., ./. P. A., 
and the said IV. M., the plaintiff, at the time of the 
exhibiting of the said bill of the said plaintiffs. 


(n) Sue 2 Bus. and P. 124, ii.; sn if the prucuedintrs arc by bill, and 
defendant, in pica in ubatuuiuiit, prays judgment of writ and duclaralioii, 
it. is bad. I B. and 172. 2.1/. and -V, 184. Hm not so. if prom-1 
i'lgs aiv by (oiginal Sue 2 Siiiniil. 209, /'if/./, Olli ud. t!7r». 


■ i.d) 

i7H7. 


Davies 

ngaiust 

Lewis. 


I /S? 


Trinity Tmr 

A p-arty rauiiot 
be both plain¬ 
tiff and dufuiid 
ant in an aoti-»> 
at law ; and 
thcroforu 
wboru plaiutiii 
i-iiud as cxucii 
tor, and de¬ 
fendants plu.ij 
ud, that tbu 
promises in de¬ 
claration were 
made jointly 
with plaintiff, 
the t^oiirt liuid 
this a good plea 
in bar of the 
action. A plea 
in abatement in 
proceedings by 
bill in the K. 15. 
coneluding wit b 
prayer, that 
declaration be 
<liiashed, i.s 
bad (ill. 
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1787. 


MorrATT 
and another 
against 

\'an Mullin- 
iiLN and others. 


agatn.it Uiem, were and still are living and in full life, 
to wit, at, &c., aforesaid; and this they the said de¬ 
fendants are ready to verify. Wherefore, inasmuch as 
the said J. F., J. A., J. P. A., and W. M., are not 
named in the said declaration, they the said defend¬ 
ants pray judgment, attd that the same declaration may 
be quashed. Sic. 

Demurrer for the causes following, that is to say ; 
for that the said defendants have pleaded their said 
plea in abatement of the said declaration of the 
said plaintiffs, and have concluded their said plea by 
praying that the said declaration may be quashed. 
Whereas, aceording to the established practice and 
authorities, and the law of the land, the said defend¬ 
ants ought to have pleaded in abatement of the bill 
of the said plaintiffs, and have concluded their said 
plea by praying that the said bill of the said plain¬ 
tiffs may be quashed; and for that the said plea of 
the said defendants is in other respects insufficient, 
uncertain, and wants form. 

Joinder in demurrer. 

The plaintiffs obtained judgment on this demurrer, 
but the defendants had liberty to plead afresh ; when 
they pleaded non assumpsit, and a further plea that 
the said several promises and undertakings in the said 
declaration mentioned (if any such were or was 
made) were, and each and every of them was made by 
them the said defendants, together with the said If. M. 
one of the plaintiffs in this cause, jointly, and not by 
them the said defendants, separately from and with¬ 
out the said IV. M., to wit, at. Sac. aforesaid, conclu¬ 
ding with a verification and prayer of judgment. To 
this plea the plaintiffs demurred generally, and de¬ 
fendants joined in demurrer. 

fVuud, for plainliff. The objection to this plea is, 
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that it should have been pleaded in abatemei;|ti and 
not in bar of the action. The want of a proper 
party to be made a defendant, is only pleadable in 
abatement (6). The plea here is, that the promise was 
made by the defendants jointly v^ith one of the plain¬ 
tiffs. The plaintiffs sue as executors, therefore they 
are trustees for others. The money to be recovered 
in the action must go as part of the assets of the tes¬ 
tator. 

Sed per Curiam. The plea is in effect a plea in 
bar. In a court of law a man cannot sue himself. 

Judgment for defendant. 

(b) 5 C«. 119, < 1 . 2 Taunt, 254. 1 Sound. 154, n./. 291, i. n. 4. 
:> T. R. 651. 1 JBasI, 20. 4 T. R. 725. 2 Bla. R. 947. 3 Camp. 60. 


Kesterton against Sabery and another. 


^CIRE facias against defendants as administrators 
of Isaac Phillips, on a judgment for 400/. against 
intestate, whereon the sheriff under an execution under 
the judgment had levied only 207/. 7s. 6d. Plea : and 
the said defendants say that the said plaintiff ought 
not to have execution against them for the residue of 
the debt and damages aforesaid, because they say 
that after the recovery of the said judgment against 
the said I. P., in the said writ of scire facias men¬ 
tioned, and after the levying of the said sum of 
207/. 7s. 6d. in the said writ of scire facias, and in the 
lifetime of the said /. P,, to wit, on, &c., at, &c., by 
a certain deed poll, sealed with the seal of the said 
plaintiff, and with the seals of divers other persons, 
creditors of the said I. P., bearing date, &c. (and by 


1787. 

Moffatt 

and another 
agedml 

Van Mni.i.F.N- 
GEN and othere. 


1787. 


Mich. Term. 

A covenant in 
an indenture 
(whereby a 
debtor assigned 
his effects to 
trustees for be¬ 
nefit of credi¬ 
tors) not to sue, 
if trustees fair¬ 
ly accounted 
for effects, does 
not operate as 
a release of the 
creditor’s 
debts, if trus¬ 
tees refuse to 
account (a). 


I a) Sec 4 B. and .1. 440. 
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the mAd defendants now brought here into the court 
of our said lord the king, before the king hiinseli, 
the date whereof is the same day and year last above 
mentioned) reciting, that the said I. P. had agreed to 
assigu over, and had actually assigned over by inden¬ 
ture, belhing equal date with the said deed poll now 
brought here into court, all his estate and effects then 
lying at the Custom House, or elsewhere, and all his 
right, title, and interest to seized goods, prosecutions, 
and penalties, which might be legally recovered from 
any person or persons whomsoever, to the said de¬ 
fendants, by the respective names and descriptions of 
two of his the said /. P.’s creditors, in trust for 
themselves, and the benefit of those creditors only who 
should forthwith come in and sign the said deed poll, 
to be divided in equal shares and proportions; and 
further reciting, that the said /. P. had stipulated, 
promised, and agreed upon having a full discharge 
from his several creditors parties to the said deed poll, 
to pay C.S. ad. in the pound upon every seizure that 
should be made by him in future, and out of all 
monies that he might receive at the Custom House, 
or elsewhere, or should possess or be entitled to there¬ 
after on any account whatsoever, till each and every 
of his creditors should have received full 20s. in the 
pound who should respectively come in and execute 
the said deed poll, but not otherwise. It was declared 
by the said deed poll, that they the said creditors of 
the said J. P., did for themselves severally and respec¬ 
tively, and for their several and respective executors, 
administrators, and assigns, covenant, promise, and 
agree, to and with the said J. P., his executors, 
administrators, and assigns, to accept, receive, and 
take their and each of their share and dividend of the 
estate and efl'ects of the said /. P., at the Custom 
House or elsewhere, arising from the several seizures 
made by him, or otherwise, any money that might b( 
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coming on lhat or any other awount to his Estate ; 
and the said several creditors did severally and res¬ 
pectively covenant, promise, and agree, to and with 
the said /. P., his executors, administrators, and as¬ 
signs, that they the said defendants, or the survivor of 
them, should have fall liberty to sell and dispose of 
the goods, chattels, wares, and merchandixes, at the 
Custom House or elsewhere, or should sue for all 
rights, interests, or claims of the said J. P., as 
they might judge necessary, or compound for the 
same, and the money that should arise thereirom, 
after deducting all costs and ex peaces on account 
of the sathe, should, when the same should amount to 
live shillings in the pound, within the space of twenty 
days, be divided rateably and proportionably amongst 
all the creditors of the said I. P., who should res¬ 
pectively have executed the said deed poll; and any 
two or more of his creditors, upon giving three days 
notice, should have full liberty to inspect the books 
or accounts of the said defendants, containing the 
trust accounts; and the said plaintifi', and the said 
several other creditors, by the said deed poll, did 
covenant, promise, and agree, to and with the said 
1. P., his executors, administrators, and assigns, that 
they would nut at any time or times thereafter sue, 
arrest, molest, trouble, imprison, attach, or condemn 
the said I. P., or his goods or chattels, for any debt 
or other thing then due or owing to them or any of 
them, provided the estate and effects of the said I. P., 
should be fairly accounted for bi/ the said dffendants, 
and a dividend made amongst them the said several 
creditors of the said 1. P., parties to the said deed poll, 
as by the said deed poll, reference, &c.; and the said 
defendants further say, that after the making of the 
said deed poll, they the said defendants did take upon 
themselves the said trust mentioned in the said deed 
poll, and did receive a large sum of money, to wit. 
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against the said defendants for tiic residue of the debt 
and damages aforesaid, because he says that the es¬ 
tate and eiTects of the said I. P. have not been fairly 
accounted for by the said defendants, and a dividend 
made amongst the said several creditors of the said 
I. P-, parties to the said deed poll, according to the 
form and effect of the said deed poll, and of the 
said proviso therein in that behalf contained, but on 
the contrary thereof the said plaintiff says that after 
the sealing of the said deed poll by the said plaintifl', 
and after the death of the said I. P., and before the 
suing out of the said writ of seirc facias, to wit, on 
&c., aforesaid, &o., a certain large sum of money, 
to wit, the sum of 5001. of the estate and effects of 
the said I. P. was in the hands of the said defendants, 
and that he the said plaintiff then and there requested 
the said defendants to account for the same, and to 
make a dividend thereof amongst the said several 
creditors of the said I, P., parties to the said deed 
poll, according to the form and effect of the said pro¬ 
viso in the said deed poll in that behalf contain'ed; 
but that the said defendants then and there refused so 
to do, and the same remains hitherto in the hands of 
the said defendants, wholly unaccounted for and 


the su^ of 116/. Sr., under and by virtue of the said 
trust; and the said defendants further say, that they the 
said defendants always have been and arc ready and 
willing to account for the same, and to pay the same 
according to the foryi and effect of the said deed 
poll, to wit, at, &c., aforesaid, and this. Sic .; where¬ 
fore they pray judgment whether the said J. K. ought 
to have execution for the residue of tlie debt and 
damages aforesaid, against them, SCc. 

Replication. And the said plaintiff says, that by 
reason of any thing in the said plea above alicdged, 
he ought not to be barred from having ewcution 
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undivided amongst the creditors aforesaid, contrary 
to the form and effect of the said deed poll, and of 
the said proviso in that behalf made; and this, &c., 
wherefore he prays judgment, and that he may have 
execution for the residue of hie debt and damages 
aforesaid, to be levied of the goods and chattels which 
belonged to the said 1. P. at the time of his death, 
and which are in the hands of the said defendants, to 
be administered, &c. 

Demurrer. For that it doth not appear, nor is it 
alledged in and by the said replication, that the said 
defendants have received any sum of money for or on 
account of the said trust in the said deed mentioned, 
whereby a dividend of five shillings in the pound 
could be paid to the creditors of the said /. P., who 
have executed the said deed; and for that the said 
plaintiff hath not shewn where or when the said de¬ 
fendants refused to make any dividend of, or to pay 
the money so received by them as aforesaid; nor 
hath the said plaintiff laid any venue where the said 
<lefendants received the said money so alledged in and 
by the said replication to be received by them as 
aforesaid, nor is it thereby shewn or alledged for whom 
or on what account the same is supposed to be re¬ 
ceived by them, as aforesaid ; and for that the said 
replication is in various other respects informal, de¬ 
fective, and insufficient. 

Joinder in demurrer. 

Baldmuy for defendants. This scire facias will not 
lie against the defendants in the character of adminis¬ 
trators. The intestate did every thing he could for 
the benefit of his creditors, and he was to have his 
discharge on making an assignment of his property. 
The intestate by this deed was discharged firoftt his 
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debts y nnd it would be hard, if fur the misconduct of 
trustees he should be liable. The deed operated as a 
release. 1 Lord Ray. 520. 1 Roll. l):39. 11 ^ i«. 

4Gl. Dyer, 140. Besides this, the defendaiits wert 
to make a dividend, only when they should receivt 
enough to divide live shillings in the pound. The 
plaintiff does not in his replication aver that tltey re¬ 
ceived enough for that purpose, but merely that 
ibey received a certain sum. The other objections, as 
«taled in tite demurrer, are not perhaps tenable. 

Russell, for plaintiff. The deed in this case did not 
operate as an absolute release of the plaintifTs claim, 
but it was merely a covenant on his part not to sue, 
provided the effects were fairly accounted for by 
the defendants. The defendants have refused to 
uecount, and the covenant is discharged, .and the di-- 
fendants are liable as administrators. He cited Atqff 
V. Scrinshaw, 2 Salk. 573. Raym. 187, 393, 41.3. 
S. C. 1 Sliozc-46, 47. Comb. 123- Carth. 63. Holt, 
619 . As to the other point, it would be intended from 
the averment that the defendants received 500/.; tb.at 
it was sufficient to satisfy five-shillings in the pound ; 
and if it was not, defendants should have so rejoined. 

The court were of opinion in favour of the plain¬ 
tiff, but gave the defendant liberty to wilbdr.aw de¬ 
murrer and rejoin. 
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T he following was a special case for the opinion An act of par 

c . . raw • - - liament, ox- 

or tnc court, viz. 1 his was ‘an action for money empUuK carts, 
had and received. The defendant pleaded the gene- manure,'^fro7n** 

_ ______________________________________ toll* exempts 

them from toll 

(«) This question will not, in all probability, again occur, as by the if they an\^oi/i^' 
52 Geo. 3, c. 145, sec. 1, it is enacteil, “ That from and after the 29th *,^^„rc'( «*/*''' 
“ day of September, in the year of our Lord 1S12, in every case in which 
* ‘ under any act of parliament for making, widening and enlarging, repair- 
“ ing, or otherwise relating to any turnpike road, there is an exemption 
“ from toll orduty in respect of any horse, mule, ass, oxen, waggon, cart, 

“ or other carriage, carrying or drawing any dung, mould, soil, marl, 

“ lime, or compost of any nature or kind soever, for manuring or im- 
“ proving the land, or hay, straw, or any other fodder for cuttle, such 
“ exemption shall be deemed to extend in respect of every such waggon, 

“ (xirt, or other carriage, and also in respect to tlie cattle drawbig the 
‘ ‘ same, going empty, or loaded only with implements necessary for more 
“ convenient carriage, or loading or unloading such lading, or returning 
“ empty, or witli such implements as aforesaid, having been so laden, 

“ notwithstanding the said waggon, cart, or other carri.'igc shall, for the 
“ purposes aforesaid, go to or return from any parish or place in which the 
“ said turnpike road does not lie." And by the second section it is pro¬ 
vided and enacted, That for the preventing of frauds on toil collectors, 

“ by carts or waggons passing empty, or loaded only with implements 
“ necessary for the more convenient carriage of, or for loading or mi- 
“ loading manure through turnpike gates, under pretence of going for such 
“ manure, the owner or driver of every empty waggon, cart, or carriage 
claiming the exemptions hereby extended, any or either of them, shall 
“ in all cases pay the toll in respect of such waggon, cart, or carriage, 

“ before the same shall be permitted to pass through such turnpike gate; 

“ and that the collector of such toll shall thereupon deliver to such owner 
“ or driver a ticket, to be marked ‘ manure exemption,' with tlie name 
“ of the gate, and the date when delivered, and the amount of tlic toll 
“ so paid, all which saro and sums so paid, sbpll be repaid to the owner 
“or driver of such waggon, cart, or other carriage, upon his or their re- 
“ turning on the same dug (this part, as to returning on the same day, is 
“ repealed by 5.1 Geo. 3, c. 82, acc. 3 ;) with such waggon, cart, or other 
“ carriage, so laden as aforcstud, and producing such ticket; and every 
“ collector of such toll refusing or neglecting to return tlic same upon the 
“ rcttiru of such waggon, cart, or otlicr carriage, and production of sucli 
“ ticket as aforesaid, shall, for every such offence, forfeit and pay to the 
“ owner of sucli waggon, c.art, or other carriage, a penalty not less than 
" ten shilliugs, or more thau forty sbilUngs, upon convictiuu thereof lie- 
■' lori' om* oi niorv jiislive or jusl,ii;cs of the pcareior the county or shin 
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ral issfio. TJiis cause came on to be tried l»elore Mr. 
Justice Gould, &c. when the jury found a verdict for 
the plaintiff for the sum of 2/. 1 Is. 8rf. subject U» the 
opinion of the court on the following case : that the 
defendant JVm. James is lessee of the tolls of the Surrey 
and Sttssex turnpikes, imposed by the act of 25 Geo. 111. 
That the sums for which the action was brought, were 
sums of money which had been demanded by the col¬ 
lector of the said tolls, who w’as the servant of the de¬ 
fendant, and paid by the plaintiff, for going through 
the said turnpike with an empty waggon for the pur¬ 
pose of fetching grains and dung for the manuring 
lands in the parish of Battersea, through which parish 
the roads mentioned in the said statute run ; that the 
said waggons did accordingly respectively return^ 
laden w'ith grains and dung for that purpose ; that the 
plaintiff, upon such his return with the said waggons, 
did at the several and respective limes of such his re¬ 
turn, demand of the collector of the said tolls the 
money that he had previously paid for the passing of 
the said waggon whilst it was empty, and that the said 


“ or place where such otTenee shall be committed, upon the oath of one or 
“ more credible witness or witnesses (which oath the said justice or jiis- 
“ tices is and are hereby empowered to administer) ; and if the same shall 
“ not be paid upon such conviction, to commit the person or persons so 
“ offending to the common gaol or house of correction for the said 
“ county, shire, or place, for any time not exceeding one month.” 

By the S3 Geo. 3, c. 82, sect. 2, it is enacted, “ That from and after 
“ the passing of this act, the owner or driver of any-waggon, cart, or other 
“ carriage, laden with manure for land, passing through any turnpike 
“ gate, or otherwise passing on or across any turnpike mad, shall not be 
“ liable to pay any toll, nor shall any toll be demanded for such carriage 
“ so laden, or the cattle drawing the same, by reason only of any empty 
basket or baskets, empty sack or sacks for more convenient carriage, 
“ or spade, shovel, or forit, necessary Car loading or unloading such ma- 
nure, being in or upon any such waggon, cart, or other carriage, in ad- 
dition to such manure, if the loading thereof is substantially manure for 
land as aforesaid, any thing in any act contained to the contrary there- 
of notwithstanding.’* 
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collector refused to repay the same. The questipn for 
the opinion of the court is, whether the plaintiff is in- 
titled to recover. 

Shepherd, for plaintiff. The cjause in the statute 
exempts carts carrying manure from the payment of 
toll. If the plaintiff was not exempt from the payment 
of toll in this case, the clause in the act of parliament 
would be nugatory. A waggon going empty to fetch 
dung is virtually exempt, because it must go empty 
to fetch it. Every person has liberty to go through 
twice in the day for one toll. If a party goes 
with a load to town, 1 admit he must pay toll; but 
where he goes empty, and his sole purpose of going 
is for dung, he ought to be exempt. If a cart goes 
empty for gravel, he ought to have a return of the toll 
on his return with the gravel. There is an exemption 
in the act for horses going to be shod: in that case, 
with analogy to this, the defendant would urge he 
must pay for the horse when be comes back shod. 
There is a penalty of 40s. for any man claiming these 
<-xemplions, who is not entitled. 

Botid, Serjeant, for defendant. We must take it 
on the words of the exemption. There is a general 
burthen upon all persons passing. The words of the 
statute are, that carts carrying manure, &c. shall be 
exempt: the act does not exempt empty carts. The 
exemption can go no further than the express letter, 
and it cannot be extended by equity. 

Sed per Curiam. The intention of the act was, 
that no new burthen should be laid upon agriculture; 
and the statute would be nugatory if we were not to 
put the construction on the act which is contended for 
by the plaintiff. 

Judgment for the plaintiff. 

^ o 
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HESLOP-against Jones. 

J^EAHVHOFT, on a former dav, had ttbtaincd ti 
rule to shew cause why there should not be a 
new trial on this ca*se, on the ground that the verdiei 
was found contrary to law and evidence. The tieiion 
was brought on a charter parly, under seal, dated the 
1st March, 1775, whereby the plaintiff let the ship 
Hannah to freight, to the defendant and others. By 
the terms of the charlerparly, the plaintiff was to car¬ 
ry a cargo from Liverpool to Charles Town, in South 


piic cs) from Carolina, in America, and bring back another cargo 

I.ii crpool to , ° ° 

Carolina in of rice, for defendant and others, to Liverpool, the 

toTring’back plaintiff reserving to himself a liberty of taking out a 

from thence .a cargo of aiiv British goods (e.\cei>t those restrained 

for defendant, by restraint of Princes). The plaintiff shiptied on 
defendant pay- , , • i rri, i , , 

inp freight for board a quantity ol salt, ihc vessel was cleared at 

Idai^^cleared Liverpool on the 22d March following, and set sail on 

- lit on the 22d jbe vovuue on the SOlh. The vessel arrived at Charles 
•li iJarch from 

/iicrpoof, with Town on the 19lh May following ; but in consequence 
'lid mi*thc*22d of thc plaintiff having imported a part of the cargo of 


t/ay following 
•irrivcd at Caro- 
/iwfi, where the 
importation of 
British goods 
was prohibited 
by an order is¬ 
sued the 1st of 
il/orcA, the very 
day thc char- 
terparty was 
dated; and also 
a further order, 
prohibiting thc 
exportation of 
goods to Kng- 
lanif, so that 
the plaintiff 
could not un¬ 


salt, after an order for the non-importation of British 
goods in Carolina, issued thc Ist March, 1775, he was 
ordered to sea from the port of Charles Tomt; and al¬ 
though the plaintiff did every tiling in his power to 
obtain a cargo of rice shipped for defendant, yet he 
could not. Besides this, there was a general prohibi¬ 
tion made on the 26lh Mai/, 1775, by the commitlce 
at Charles Town, prohibiting the e-\portalion of rice to 
such as had not commenced loading before the 24th 
May. The plaintiff however did obtain a small lad¬ 
ing of timber. The plaintiff, by his declaration. 


load the salt, or sought to rccovct from the defendant the difference of 
bring back a 

cargo of rice. Held, that the plaintiff could not recover for freight homewards, if it coiihl 
be established in evidence, that he knew of thc prohibition at the time of thc ship’s clearance 
from lAverpaol. The fact of thc plaintiff having such knowledge, must necessarily de¬ 
pend upon the circumstances of thc cn.se. Qarere, What will amount to a sufficient ahan- 
donmeut of n voyage between parties to a charterparty ’ 
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llie freight, minus the freight for the timber from ^hartes 
Town to Liverpoo/, averring *10 his declaration, that 
he was always willing to bring back a cargo, but was 
prevented by the restraint of princes. The defend¬ 
ant pleaded, that the plaintiff j^new that salt was a 
prohibited commodity for importation at Charles 
Town, and ought not to have shipped the salt, and 
that therefore the restraint of princes was incurred by 
his own default. The defendant also pleaded that the 
voyage was abandoned by the consent of plaintiff and 
defendant. Issues were taken on these pleas. On the 
trial of the cause, the jury, by the direction of the 
judge, found verdict for the plaintiff on the issues, 
damages 230/. 

On the trial, all the evidence adduced was on ad¬ 
missions ; and amongst other admissions were the fol¬ 
lowing, viz. 

A copy of Protest—“ South Carolina.—On the 2.i>tb 
‘‘ day of Maif, Ml5, before me, Fenwick Bull, one of 
“ his majesty’s justices of the peace of Charles Town dis- 
“ trict, and a notary public, by lawful authority ap- 
“ pointed, duly admitted and sworn, dwelling and 
“ practising in Charles Town and province aforesaid, in 
“ North America, personally appeared George Heslop, 

“ master of the brigantine Hannah, lately arrived here 
“ from lAverpool, in Old England, and now riding at 
“ anchor within the bar and harbour of Charles Town, 

“ and requested of me, notary, to protest, as by these 
“ presents I do protest, against the shippers of salt, 

“ consigned to Messrs. Powell, Hopton, and Co. mer- 
“ chants, of Charles Town, for all losses, costs, charges, 

“ and damages that may arise to the said brigantine 
“ Hannah, or the owners thereof, in consequence of 
“ having the said salt on board, which upon the vessel 
*' Hannah's arrival, the inhabitants of the said pro- 

2 o 2 
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“ vince of South Carolina, under the special guidance 
“ and direction of their committee, would not suifer 
“ to be landed, upon any account or pretence wbatso- 
“ ever, whereby the said vessel Hannah was and is im- 
“ peded and hindered taking in rice from the house of 
“ Messrs. Rowland and Henry\Rugeky, upon charter- 
party, the said vessel having been chartered for the 
“ purpose of fetching away, and carrying to Europe, 
“ her load of rice from the said Rvgehys, on account 
“ and risk of Messrs. Henry Jones, Rich. Prime, Rich. 
" Harris, and R'm. Dickinson : And I, the said notary, 
“ do further certify, that at the request of the said 
“ master, G. Heslop, I did accompany him the day 
“ above mentioned to the house of Messrs. Rowland 
“ Rngeley, and Henry Rugeley, merchants, in this 
“ town, and there meeting with Mr. Rowland Rugeley, 
“ 1 demanded of him the rice so intended to be put on 
“ board ; to which he replied, that as soon as the cap- 
“ tain should inform him that he was ready to take in 
“ rice, he should put on board two hundred barrels, 
‘‘ which were provided; that he had some ready money 
“ by him, and would purchase more rice, if to be had, 
“ and would do every thing in his power to procure 
and obtain a full freight for the brigantine Hannah, 
“ but as the unhappy state of America was truly se- 
“ rious and alarming, he could do no more; therefore 
“ 1, the said notary, do hereby protest as aforesaid 
“ and before mentioned, and particularly against any 
“ of the said losses, costs, charges, and damages, fall- 
“ ing upon the said master, the same not happening 
“ through any default of or in him, or any of his peo- 
“ pie. Witness my notarial firm and seal, the day and 
“ year above written. 

“ George Heslop.” 


A copy of a Letter, dated Liverpool, Ath March, 1775, 
from Mr. Heslop to Mr- Pnme.—“ Inclosed I send 
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** you the charterparty of affreightment, signed and 
" witnessed accustomary, and hope to be favoured 
with the counterpart from you soon, with your let- 
ters and instructions, advising me to whom I am to 
address myself on my arrival* at Charts Town: I 
“ shall, without fail, be ready to sail by this day week. 
** What instructions you, and the gentlemen con- 
cerned, please to give, shall be duly observed; and 
you may depend of the utmost exertion of my abili- 
“ ties for the good of the concern. 1 remain, sir, your 
obedient humble servant, 

“ George Heslop.” 

A copy of a Letter, dated Charles Town, the 9,Tth of 
May, 1775. “Mr. Richard Prime. — Sir, 1 arrived 
“ here the 19 th inst. and addressed myself to Messrs. 
“ Rowland and Henry Rugeley, who I found very 
“ poorly prepared; very lucky for the concerned, I 
" am ordered to sea from this port, for importing 
about half a cargo of salt, which I offered to throw 
“ overboard, give it to the poor of Boston, or what- 
ever they pleased. Yesterday the committee pro- 
“ hibited the shipping of any more rice, so that I am 
“ about to leave this place to day; considering our 
“ contract dissolved by restraint of rulers, 1 intend 
“ to go to Quebeck to seek freight; Messrs. Rugelei/ are 
“ extremely glad on this occasion, yet if this prohibi- 
“ tion be taken off he can have no excuse for keeping 
“ the effects, for there is enough here, even cheaper 
“ than I was chartered. I hope the next time we 
“ have dealings things will go smoother. My compli- 
“ ineuts wait on Mr. Prime. Your’s 

“ George Heslop." 

A copy of a Letter, dated Liverpool, the 29^A of 
March, m5, from Richard Kent, Esq. to Messrs. 
Powell, Hopton, and Co.—“ Gentlemen, I had the 
“ honour of writing you last the 29th of December, 
“ and have not since been favoured with any of yours. 
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~ “ fixed on your side the water, must long before 

ngainst “ this bc givcn up, particularly in the common neces- 
“ sories of life, for people cannot certainly be so blind 
“ to their own good to persevere in doing what must 
“ so much injure both the subjects of Great Britain 
and her colonies; from this opinion 1 have again 
“ troubled you with addressing to you 2 J 9 J tons 
“ white salt, per the Hannah, Captain George Hes- 
‘‘ lop, as per the inclosed bill of lading and invoice, 

“ amounting to 29o/. 4s, Sd., at a ready money price. 
“ You will see the freight is 10 s. per ton, but no port 
“ charges. 1 hope the vessel will arrive safe, and you 
“ will be able, without an\' difficulty, to land and dis- 
j)ose of the cargo to advantage ; and you may, when 
“ in cash, remit me London bills of the amount of 
“ '.his, as alsv) the former parcel by the Industrie, on 
‘‘ account of Mr. Rathhone an<l myself; or if I find 
“ any encouragement by such letters as you may have 
“ wrote me, I will send one of my own vessels out 
“ and load her with salt, and take produce back. 
“ If there should, contrary to my e.vpectations, beany 
“ difficulty in landing this cargo, you will take every 
“ prudent method fur my interest; and if any risk at- 
“ tends it, the « a})lain risks his freight by agreement, 
“ and 1 am to lake only the chance of the salt. 
“ I ho])e soon to have an agreeable account from you. 
“ and am with esteem, gentlemen, f our’s, &c. 

' “Bichahi) Ke.nt.” 

A copi/ of a Letter, dated Liverpool, the Qiilh of 
March, 1773, from Riehatd Kent, JEsip to Captain 
George J/es/op. — “ Having shipped 2194 tons of while 
“ salt on board your .ship, Hannah, and addressed it 
to m 3 ’ friends, Messrs. Powell, Hopton, and I'o., 
“ of Charles Toun, you will, on arrival, deliver it to 
" them ; b..'i. if you should meet any insurmountable 
“ ditliculties ^-ou will consult them, and I hope tliey 
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" will find some expedient to discharge it; M* it is 

totally impossible, and that neither them nor you 
*' can see any mode of getting it clear but by destroy- 
“ ing the salt, you must then lose your freight of 
“ ten shillings per Ion, and I 'must suficr the loss, 
“ which 1 hope will not be the case. 1 am, wishing 
“ you health and a good voyage. Sir, yours, 8tc. 

“ Richahu Kent.” 

Counsel now shewed cause against the rule. These 
transactions took place in 1775, when the tumults 
were in their height in the northern provinces of 
j^merica, but the southern were more quiet. South 
Carolina is one of the southern provinces. The pro¬ 
hibition to import Krilish goods in the northern pro¬ 
vinces took place some time before the entering into 
the charterparty, viz. in December, 1774; but in South 
Carolina it did not take place till the 1st of March, 
1775 , the very day when tlie charterparty was dated. 
The prohibition extended to all British commodi¬ 
ties, and therefijre the importation of salt was not in a 
greater degree prohibited than other goods. The 
plaintilf reserved a liberty of taking a cargo, that he 
might not go empty, and he was at liberty to take any 
Jlritish goods that were, not at the time t>f the date 
ol the charterparty, then prohibited. He would not, 
I admit, be entitled to freight, if at the time of the 
clearance of the ship he knew that the salt was a pro¬ 
hibited article ; but he was not then aware of it. 
No notice was given to him, neither could it have 
been given. A mere rumour of a prohibition would 
not be suflicient. Rumours are frequently fabrica¬ 
tions ; too frequently incorrect: no prudent man 
should ever rely on them. The defendants should 
have proved tlic plaintiff' had actual knowledge of an 
actual prohibition. The knowledge of the prohibition 
was nut bioiighl home to the plaintiff' from any 
circumstances. It did not appear that any person 
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at Liverpool knew of it, or that it was authentically 
stated in any newspapers. It hardly could have been 
known, for the prohibition took place on the 1st of 
March, and the ship cleared on the 22ud, and sailed on 
the SOth of March., The news of the prohibition 
could not have arrived in this time. No ship ever 
came over from South Caroltua in twenty-two days. 
If he had notice at all to bar him of freight, he should 
have had it before he cleared the vessel, if there 
was great probability of the knowledge, 1 admit 
there might be ground for a new trial; but that 
is no tthe case. Though there might have beeu 
some reason for the plaintiff to apprehend there was 
a prohibition, that was nut sufficient. If he had 
thought the salt would have been useless, he would 
hardly have been so foolish as to carry it. The chief 
evidence w'hich was relied on, as proving that the 
owners had knowledge of the prohibition, was the 
letter written by Kent, dated the 29th of March : but 
surely his observations in that letter are formed on 
mere surmises and suppositions ; it docs not shew any 
knowledge of that fact. The liberty to carry goods 
would have been nugatory, if the plaintiff could not 
carry salt, because salt alone was not particularly pro¬ 
hibited, but all British goods. 

The plaintiff was prohibited to load a cargo of rice, 
not on account of having salt on board, but be¬ 
cause there was a general prohibition to export to Bng- 
land. Even if he had come with an empty ship, he 
could not have brought buck a cargo of rice. The 
plaintiff’s liberty to take goods to Carolina was fur 
the defendant’s benefit, as it enabled the plaintiff to 
bring home defendant’s goods at a less freight than if 
the plaintiff had gone empty. The defendant was 
equally bound to take notice of the prohibition, and 
should not have given a general liberty to the plain¬ 
tiff^ to load a cargo of British goods. 
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With respect to the question and issue, whether the 
voyage was abandoned by the consent of both parties, 
nothing was shewn in evidence to prove such aban¬ 
donment. The letter chiefly relied on to prove that 
the plaintiff had abandoned, was the one dated the 
27 th May; but this letter was not under seal, and was 
therefore no release or cancellation of the charterparty, 
which was under seal. But putting this out of the 
question, and looking to the mere fact, I contend that 
this letter did not abandon the plaintift’s right to 
freight. The plaintiff only states therein, that he was 
prevented from lading a cargo of rice by the restraint 
of princes ; the contract therefore would only thereby 
be dissolved as to the taking in a loading, but nut as to 
the freight. At all events, it was a mistake of the law 
only, and not a voluntary relinquishment. 

liearcroft, in support of the rule. The only question 
in this case is, whether the issues were properly dis¬ 
cussed at the trial, and whether a proper verdict was 
found, according to the evidence. I contend that 
such was not the case. On the face of the declara¬ 
tion the plaintiff has slated, what we insist on ; namely, 
that he was at liberty to take an outward cargo; that 
he did do so, and arrived at the place of destination ; 
that he was ready to receive a lading for defendant, 
but that he was hindered by the then rulers of Charles 
Town, from unloading the salt, or receiving a loading 
for the defendant. He then says, he was obliged to 
sail, and return without a cargo. By the evidence ad¬ 
duced, it was clear that before the plaintiff cleared 
from Ijiverpool, the prohibition as to the importation 
of salt was known to him. The letter written by Kent 
on the 29 th March, shews that it was considered as a 
smuggling transaction. The protest was against the 
shippers of the salt, as having lost the homeward 
voyage; and it was through their default. 
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A will, dirt'ct- 
inc te^tato^'s 
clfbu to tw 
paid, and de- 
visinc sevt'ral 
estates tt» his 
wife for life, 
and after her 
decease, devis¬ 
ing his proper¬ 
ty in the follow¬ 
ing words, viz. 
“ / frire Mr. ft', 
the in' mne of my 
ftntr shares in 
the <'am Market 
for his Uft\ anti 
all the rest if my 
estates, with all 
monies in the 
stocks in Mr. 
itf.’s bands, or 
.any other secu¬ 
rities, to be di¬ 
vided in equal 
shares, to £. S. 
and others,” 
passes a rever- 
siouar}’ interest 
in the said four 
shares in the 
Corn Market to 
E. S. and 
others. 
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Jia^dtein, on ihe same side. The plainlilV should 
not recover any thing. The plaintiiT was certainly at 
liberty to take an outward bound cargo ; but he should 
have 80 acted as not to lose the defendant the benefit 
of a return cargo. The plaintiff' was never in a situa¬ 
tion to receive a return cargo, as he had never unload¬ 
ed his salt. The plaintiff was not to have freight for 
the salt, if he was not permitted to unload. He con¬ 
sidered the contract as at an end, because he could tml 
load (a). 

(n) It does not appear from Mr. Justice Ashnrst's pap«'r liooks liow 
this motion was determined ; but it should seem that the rule was dis¬ 
charged. The arguments of the counsel may be found lucful. 


Fletcher against Smiton. 

^JpHE following was a case for the opinion of (he 
t'ourt, viz. —This was an action for money luul 
and received by the defendant to and lor the use of (he 
plaintid'. The cause came on to be tried at the Sit¬ 
tings after /vtf.s/tr Term, 1788, at (Juildhall, Londun, 
before the Hon. Mr. Justice llullei , when the jurv 
found a verdict for the plaintifi', damage.^ 14/., and eo.slN 
40s. stibject to the opiuion of the court on the follow¬ 
ing ease : that Matthew IVoodnurd, being seised in I'ee 
of four undivided eightieth parts or shares t)f the build¬ 
ings and premises called llte Corn Market, in the city 
of London, and of divers other fteeboid and personal 
estates, made his will, dated iii9lh March, 1700, duly 
executed in the presence of three witnesses, in the fol¬ 
lowing words:—“ 1, Matthew Woodward, of Broad- 
“ street Buildings, London, do make my last will and 
“ testament as followeth; first, all my. debts to be paid, 
" and then I give to Marg Woodward, aiy wife, all my 
“ household goods, plate, linen, and jewels, at my 
“ houses at Romford and London, with dOOi. to her 
“ own disposal, as she shall think ht; 1 give an an- 
“ nuily, lo be paid to Mary Woudroard, my wife, ol 
'* 100/. every year, by M'V/t. Morhy, out of the profit* 
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“ of the corn trade> as by our articles specific^, and 
“ KXK)/. to be left in the trade, during her life, for bis fustcher. 
‘‘ use and purpose ; and also I give to the said ^aimt 

“ Woodward the profit of my four shares in the Corn 
“ Market, during her life; also the income and profits 
“ of my estute.s as follows, during her life; my lands, 

“ lying in Btfull Fenn, in the isle of LYy, and county 
“ of Cambridge; and my estate in Hale Ferm Common 
“ and Sedge Ferm Common^ in Willney, in the county 
“ tiorfolk, and my adventurers land in the parish of 
** Downham ; and also my estate in the parish of Wes- 
“ toiif in the county of Huntingdon; and also my es- 
late in the Rectory Manned of Sornersham, in the 
‘‘ county of Huntingdon; and also my estate in the 
“ county of Warwick, and town of Warwick; and my 
part of a house in Cornhill, as by account with John 
“ Ward i as also the residue of my personal estate, to 
“ belaid out in Bank Annuities, and Mary Woodward, 

“ my wife, to have the income during her life only, of 
" this and the estates before mentioned, and after her 
decease as follows: / give to M. Weatkerley, my ne- 
“ phew, the income of my four shares in the Corn Market, 

“ fur his natural life, and all the rest of my estates, zeilh 
“ all monies in stocks and in IV. Morley’s hands, or any 
“ other securities, to be divided in equal shares, to E. Snoze, 

“ E- Mailard,J.Weatherley,J. Weatherley,and W, Wea- 
“ therley, share aitd share alike; atid out of my wife's in- 
come she to pay to A. Audaiu 30/. yearly, during her life; 

“ and of this, my last will and testament, 1 leave my 
“ wife, Mary Woodward, executrix. In witness, &c,” 
that the testator afterwards died without issue, leaving 
his widow, Mary Woodwyrd, and Matthew Weatherly, 
and Ann Audain (the sister of the testator) his co¬ 
heirs, alive at the time of his death; that the widow, 

Mary Wuodi:'ard, died, and Matthew Weatherly, after 
the death <.»f the widow, became seised of and enjoyed 
the said lour shares during his life, until the dth of 
October, 1787, on which day he died, having first 
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tnade^his last will and testament in writing, duly exe¬ 
cuted, by which he gave to ffm. Lovedaj/ the sum of 
10 /., and all the rest of his estates, real and personal, 
he bequeathed to fVm. Fletcher, the plaintiff, and 
Mary his wife, for their natural lives, and the life of 
the survivor of them ; that the defendant is treasurer 
and paymaster to the proprietors of the Corn Market; 
that he has received half a year's dividend on the said 
four shares, and has the same still in his hands; 
that this action was brought by consent of all parties^ 
to try whether the reversionary interest in tlic said 
four shares passed under the devise to EHz. Snore, 
Fliz. Mallard, Judith fVeatherly, Jos. Weatherly, and 
Wrn. Weatherly. The question for the opinion of the 
court is, whether the reversionary interest in the said 
four shares passed under the devise to Eliz. Snore, 
Eliz. Mallard, Judith Weatherly, Jos. Weatherly, and 
l\m. Weatherly, If the court shall be of opinion that 
the reversionary interest did not pass, the verdict to 
stand ; hut if the court shall be of opinion that the 
reversionary interest did pass, then a verdict to be 
entered for the defendant. 

Shepherd, for the plainlid'. The question in this 
case is, whether the testator, by this residuary clause 
in his will, conveyed the reversionary estate in the 
Corn Market to Eliz. Snow and others therein named. 

I contend that the reversionary estate did not pass 
thereby. 1 admit, that if the words of the will hud 
been a devise of “ all the rest of my estate,'* that would 
have conveyed a fee in the estates in general, be¬ 
cause this is a technical term. But in this case there 
is a material difference between the word “ estate ” and 
“ estates** Here the testator uses the word estates.” 
The testator, by the preceding part of his will, shews 
that he did not intend the reversionary estate to 
pass ; he uses the word ** estate ” before as the specific 
thing, and not the interest in the devise to his wife. 
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ho oiled Cro Qav, 447; 1 Vcz- 226, and Throgtj^OTton 
V. Wrightf 3 Wih. 414. 

Sed pek Curiam. The residuary clause in the 
will conveys a reversionary estate in E//Z. Snow, and 
the others therein named. The Cases cited are not in 
l>oint. The one in Fezeif turned upon a distinction 
between the words, an estate in such a place, and an 
estate generally. In Tilley y. Simson, East-T. 1746, 
and in Cro. Car. 447, the word estate there stood 
coupled with several chattel interests- The testator 
here directs all his debts to be paid, which could not 
be done unless all his estates were liable. 

Verdict for defendant. 


1788. 
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agninft 

SiHITON. 


Hartley against Dixon. 
rpME plain tiff brought an action of assumpsit, for 
goods sold and delivered to defendant, and also 
for monies lent. Sic. The defendant first of all plead¬ 
ed the general issue; and after issue was joined, he 
pleaded as follows :—And now at this day, that is to 
say., Saturday, the 5th day of July, comes the said de¬ 
fendant by his counsel, and saj's, that the said plain¬ 
tiff ought not further to maintain this action against 
him the said defendant, because he says, that after 
Wednesday next after three weeks of the Holy Trinity 
last past, from which day, until Thursday next after 
the morrow of All Souls next, unless the justices of our 
lord the king, assigned to hold the assizes in and for the 
county of York, should first come on the fifth day of 
July, at the Castle of York, in the said county of York, 
the action aforesaid is continued, to wit, on the 24th 
day of June last, the said plaintiff then using and ex¬ 
ercising the trade or business of a dealer and chapman, 
became bankrupt, and a commission of bankrupt under 
the great seal of Great Britain, issued out against him, 

(ii)Scc9iJ<Mr,82. 6i Kiut,XM2. .1 r<n«a/.237. 1 East,t3. 
I r. AVu/, «32. //<///, C.N.P. 172. 4 7a«»/. 754. 


Trimtg Term, 
Qu. If a pica of 
plaintiff’s bank¬ 
ruptcy since 
last continu¬ 
ance, is a dila¬ 
tory plea, or a 
pica in bar. 

Qu. If such 
plea shoukl not 
set out proceed¬ 
ings iu the 
bankruptcy 
specially, and 
tlmt the pliiin- 
tifl' was a tra¬ 
der {a}. 
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and the said plaintiff was thereupon found and declared 
bankrupt, tinder some or one of the statutes made 
concerning bankrupts; and afterwards, to wit, on the 
C8th June last, being the day appointed for choosing 
assignees of the estates and effects of the said plain¬ 
tiff, under the said commission, fV. S. and ./. If. were 
duly chosen assignees of the estate and effet;ts of the 
said plaintiff; and an assignment of the estate and ef¬ 
fects of the said plaintiff was afterwards, on the saiti 
28th day of June, duly made and executed by the ma¬ 
jor part of the commissioners in the said commission 
named and authorized, unto the said IV. S. and J. If-, 
according to the direction of the said statutes made 
concerning bankrupts, some or one of them ; and this 
the said defendant is ready to verify; wherefore, &c.prays 
judgment, if the said plaintiff ought further to maintain 
this action against him, &c. To this plea the plaintiff 
tlemurred generally, and defendant joined in demurrer. 

H ood, for plaintiff. This pica is bad. The causes 
of demurrer are not stated, as this being a plea puix 
durien continuriuce, and a dilatory plea, they need not 
be stated. 2 Ld. Kai/tn. lOlo. 1 Ld. Raym. o37. The 
objections are, that no venue is laid ; that there appears 
to be no date to the commission; nor on whose petition 
the commission was granted, nor wh.at authority was 
given to the commissioners ; nor that the assignment to 
the assignees w’as under seal: a plea puis darien conti¬ 
nuance must have a venue. Freem. 112. The plea is also 
bud in substance; for itdon’tsay that plaintiff was a tra¬ 
der, and got his living by buying and selling; but it only 
states that he W'as dealer and chapman, which are words 
not mentioned in the statutes concerning bankrupts. 

Chambre, contra. A plea puis darien continuance, 
is a plea in bat. Defendant was a stranger, and not 
privy to the proceedings in the liankruptcy; how could 
he state them ? 

The Court were inclined against the plea ; but the 
defendant had leave to amend. 
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Rrx agaimt Morgan. 

fJpHE defendant was convicted on the 5 Ann. c. 14^ 
under a conviction, which stated the information 
to have been, that the defendant ** did kill a hare and 
destroy the gameand the evidence to have been, 
that the defendant “ did, with certain dogs, called 
hounds and greyhounds, kill and destroy one hare.” 

Piomer moved to (juash thecon viction, on the ground 
that the ofl'ence, as stated in the conviction, was no 
oflence against the 5 Ann, c. 14. The evidence of it- 
.self certainly brought the offence within the meaning 
of the statute; but the evidence cannot extend the 
offence further than that stated in the information' 
The fact charged in the information is, that the " dcr 
fendant killed a hare and destroyed the game.’* Now 
the words of the 5 Ann, c. 14, are prohibitory against 
keeping or using a gun, &c. to kill, and not against kill¬ 
ing. The defendant, for all that appears in the infor* 
mation, might have accidentally killed the hare. Kill¬ 
ing in the night, or in the snow, is an offence against 
the statute; but then the offence must be so charged. 

The conviction was admitted to be bad by the other 
side, and the court ordered the same to be quashed. 

Conviction quashed. 


•i T 
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K conrictioii 
under the 
5 Atm, c. 14, 
stating in infor- 
iDstion, that 
the defendamt 
killed a 
hare,” is bad. 
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Kaster Term. 

Ill Mil aotion 
ngiiiost a tms- 
U‘t' under a 
i-oiiiposition 
clivd (between 
the defendant 
\. B. and his 
rreditors) for 
the amount of 
plaintilTs l a 
rreditor's"' di¬ 
vidends fthe 
deed reciting 
that tlio debtor 
was indebted to 
the several cre¬ 
ditors whose 
debts were set 
opposite their 
names in the 
schedule an¬ 
nexed to the 
deed, and the 
deed covenant¬ 
ing to pay a spe¬ 
cific ratio of the 
debts\ it is no 
defence to say, 
liiat the plaintiff 
did not set the 
amount of his 
debt opposite 
to his name in 
the schedule. 

It is sufficient 
to render the 
defendant lia¬ 
ble, that he had 
notice of the 
amount of 
plaintiff's 
claim befoii- 
action o.. 


Daniel against Saunders. 

JJECLARATION in covenant on an indenture or 
composition deed of three parts, dated the 23d 
of June, 1786 , between fV. Ward of the first part, the 
said defendant, a creditor of Ward's, of the second 
part: and all other the joint and separate creditors of 
the said W. If’., who by themselves, their respective 
partners, or other person or persons on their behalf, 
and by them or any of them respectively lawfully 
authorized, should seal and deliver the said indenture, 
of the third part; one part of which said inden¬ 
ture, sealed with the seal of the said defendant and 
W. W., he the said plaintiff now brings here into 
court, the date whereof, &.c. : reciting that the said 
W. W. was possessed of and intitled unto divers 
household goods and furniture, stock in trade, debts, 
and effects : and also of a messuage or tenement, 
with the shop and appurtenances thereunto belonging, 
and other messuages, and in the said indenture describ¬ 
ed; and also further reciting that the said W. IV. was in¬ 
debted to his said several creditors in the several and 
respective sums of money mentioned and set opposite to 
their several names in the schedule to the said indenture 
under-written, which he was unable to pay and satisfy ; 
and also further reciting, that at a meeting of the said 
creditors therein mentioned, the said defendant pro¬ 
posed and agreed to secure and pap to the said several 
creditors of the said IV. W. a composition or sum of 
7s. (id. in the pound on their several and respective debts, 
in full discharge and satisfaction thereof, at three 
equal payments of 2i'. Qd. in the pound, as in the 
indenture mentioned, [stating them^ which proposal 
and composition they the said several creditors 


[a) Sec//orcy V. IKa//, widow, 1 Barn, touX .rild. 10;$. 2 A/nrA. 1S,>. 
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present at such meeting agreed to accept; and there¬ 
upon, and in order to indemnify the said defekidant 
against the payment of the said composition, or sum 
of 7s- fid. in the pound, in manner aforesaid, it was 
agreed that the said (V. W. should and would assign 
and make over uli his said estale'and effects unto the 
said defendant, in th«j manner therein and herein¬ 
after iiientioned. It was by the said indenture 
amongst other things witnessed, that in pursuance of 
the said agreement, and for the purposes aforesaid, 
and in consideration of the covenant thereinafter con¬ 
tained. by and on the part and behalf of the said de¬ 
fendant to be performed ; and also for and in con¬ 
sideration of the sum of 10s. of lawful money of Great 
Britain, to him the said W. W. in hand paid by the 
said defendant, at or before the sealing and delivery 
of the said indenture, the receipt whereof was thereby 
acknowledged : He the said IV. tf. bargained, sold, 
assigned, transferred, and set over, and by the said 
indenture, did (at the request, and by and with the 
consent, direction, and appointment of his said several 
creditors, testified by their being made parties to and 
sealing and delivering of the said indenture) bargain, 
sell, assign, transfer, and set over unto the said de¬ 
fendant, his executors, &,e., all his property in inden¬ 
ture mentioned, {staling it ,] To have and to hold, re¬ 
ceive and take the said property, and all and singular 
other the premises thereby bargained, sold, and as¬ 
signed, or mentioned or intended so to be, and every 
part and parcel thereof, with their and every of their 
appurtenances; and the said defendant, his executors, 
&c., from thenceforth, as and for his and their own 
proper goods and eliattels for ever, and in as full, 
ample, and beneficial manner, and as fully and effec¬ 
tually, to all intents and purposes, as the said W. IV. 
could or might, have held, possessed, or enjoyed the 
same, in case the said indenture had not been made; 
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and i« was by the said indenture amongst other thiug» 
fiirtlmr witnessed, that lor the considerations aforesaid, 
.and in further pursuance of^the aforesaid agreement, 
he the said defendant, for himself, his heirs, See., did 
covenant to and with the said several creditors of the 
said ly. It parlies to the said indenture ot the third 
part, and to and with each and every of them, and the 
executors and administrators of each and every of them, 
in manner and form following, that is to say; that he 
the said defendant, his executors or administrators, 
should and would ar// aiid truiif pay or cause to be paid 
unto the said several creditors of the said IV. TV., their 
tespective executors, administrators, or assigns, the Tate 
or sum of7s.6d. oflanful money of (Ireat Hrifain, far 
every pound or 20s. of their several and respective debts 
or sums of money then justly due and orcing to them 
respectively, by and from the said IV. IV., and rchich 
debts were set opposite to their respective names and 
seals, in the said schedule thereunder written fnot ac¬ 
counting any interest for the same, or any part there¬ 
of) by and at three equal payments, in the manner 
and proportions, and on the days and limes there¬ 
in and hereinafter mentioned, that is to say, &c.: 
as by the said indenture, relation being thereunto had, 
will, amongst other things, more fully and at large 
appear: and the said plainlifl' in hict says, that by 
virtue of the said indenture, he tij*» said defendant af¬ 
terwards, to wit, on the 23d day of June, in the said 
year of our Lord 1786, entered upon and took posses¬ 
sion of the said properly, and all and singular other 
the aforesaid premises, according to the form and eU'eet 
of the said indenture, to wit, at,&c.: and the said plain¬ 
tiff in fact further says, that he the said plaintiff, be- 
lore and at the time of the making of the said inden¬ 
ture, was one of tiie creditors of the said IV. IV. to a 
great amount, to wit, to the amount of 8(K)/. of 
lawful money of Great Jiritain, and at the lime of 
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making of the said indenture did, by himself, seal 1789 . 

and deliver the same, and subscribe his name id the Daniei. 

said schedule in the said indenture mentioned, as one saoITd^hs. 
of the said creditors of the said W. W. parties to the 
aforesaid indenture, and was and is one oj the parties 
thereto, to wit, at, &c. of all which said premises he 
the said defendant afterwards, to wit, on &c. there had 
notice; and although the said plaintilT, as such credi¬ 
tor as aforesaid, hath done, performed, and fulfilled 
every thing in the said indenture contained on his 
part and behalf to be done and performed, as such 
creditor as aforesaid, to wit, at, &c. aforesaid, yet pro¬ 
testing that the said defendant hath nut done, per¬ 
formed, &c.; in fact, the said plaintiff says, that he 
the said defendant became liable to pay to the said 
plaintiff, at and after the rale of 7s. Qd. of lawful 
money of Great Britain, for every pound or twenty 
shillings of his said debt, so due and owing from the 
said IV. W, to the said plaintiff as aforesaid, on the 
days and times, and in the manner and proportions, as 
in the said indenture is particularly mentioned and set 
forth; and although the said rale or sum of 7s. Qd. for 
every pound or twenty shillings of the said 800/. so 
due and owing as aforesaid, amounted to a large sum 
of money, to wit, to the sum of ."00/. of like lawful 
money ; and although the said 24tli June, 1787, in the 
said indenture mentioned, is long since past, yet the 
said defendant hath not, although often requested so 
to do, yet paid the said sum of 300/. or any part there¬ 
of, to the said plaintiff, on the days and times, or in 
the manner and proportions in the said indenture men¬ 
tioned, or at any other time, or in any other manner 
whatsoever, but the same, and every part thereof, re¬ 
mains wholly due, in arrear, and unpaid, contrary to 
the form and eflect of the said covenant in the said 
indenture contained, to wit, at, &c. 
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Pleas, non est factum ; and for I'urtber plea, actio von, 
beAuse, protesting that the said plaintiff, before or at 
the time of the making of the said indenture, was not 
nor is one of the creditors of the said W. W., as the said 
plaintiff hath, in his said declaration above, alleged ; 
nevertheless, Ibr plea in this behalf, the said defendant 
says, that there is not, tior ever was, any debt or sum of 
money whatsoever set opposite to the name and seal of the 
said plaintiff in the said schedule in the said indenture 
mentioned; and this, &c. 

lleplication to second plea, precludi non, beeausi- 
that beiore and at the time of the making of the said 
indenture in the said declaration mentioned, the said 
fV. TV. was justly and truly indebted unto the said 
plaintifl in the sum of Ss. of lawful money of 

Great Uritain, to wit, at, &c. aforesaid : and the said 
plaintiff further saith, that the said Tf^. TV. being so in¬ 
debted to him the said plaintiff as aforesaid, lie the 
said plaintifl afterwards, to wit, oji the same day and 
year aforesaid, at, &c. aforesaid, duly executed tJic 
said indenture, and duly sealed and delivered tin- same, 
and then and there set his name to the said schedule 
then and there written under the said indenture as such 
creditor of him the :,aid If. ft . as aforesaid ; and tin- 
said plaintiff further says, thai the said plaintiff, at the 
time of the sealing and executing of the said inden¬ 
ture, not knowing the precise sum wherein the said 
IV. W. stood indebted to him the said plaintiff, he the 
said plaintiff then and there omitted to set opposite to 
his name, in the said schedule, the amount of his said 
debt; but the said plaintiff further saith, that after¬ 
wards, and before the exhibiting of the bill of the 
plaintifl, to w’it, on the same day and year aforesaid, 
at, &c. aforesaid, he the said defendant had notice of 
the said amount of the said debt, and that the same 
amounted to the sum of *)94l. tis. as aforesaid, and was 
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llien and there requested by the said plaintiff to pay 
the said dividend of 7s. 6d. in the pound to th^; said 
plaintiff, but the said defendant then and there refused 
to pay the same to the said plaintiff, to wit, at, &,e. 
aforesaid; and this the said plaintiff is ready to verify ; 
wherefore, &ic. 

Demurrer, and joinder in demurrer. 

Chambre, for defendant. The objection to the re¬ 
plication is, that by it the plaintiff shows that he is 
not in a situation to sue the defendant. By the terms 
of the deed, no creditor became a party to it, unless he 
set the amount of the debt opposite to his name in the 
schedule. The plaintifTs debt docs not appear on the 
face of the schedule : we cannot depart from the strict 
letter of the deed. The defendant in the present in¬ 
stance is not the original debtor, but merely a third 
person : he should be favoured. His covenant was to 
pay a specific ratio of the debts, and not a proportion 
of the produce of the effects. He is in a degree a 
surety. 

Baldwin, for plaintiff. The defendant has not been 
prejudiced by the plaintiff’s not setting his debt oppo¬ 
site his name. The defendant, at the time of execut¬ 
ing the deed, knew that the plaintiff’ was a creditor, 
and he had subsequent notice of the amount of his 
claim. 

Et pkb Curiam. The plaintiff’s being a creditor 
at the time of executing the deed, made him a party 
to the deed. Defendant had notice of the amount of 
plaintiff’s claim. 
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Stevenson against York. 


Hilar;/ Ta-m. 

By H charter- 
party, mulcr 
soul, the 
freighter was at 
liberty “ to 
keep the ship 
oil demurrage, 
at her loading 
and delivery 
ports, ten days 
each, besides a 
certain number 
of days limited 


JJECLARATION in covenant on a cliarlerparly. 

as follows: that wliereas, by a certain charter- 
party of affreightment indented and made the '-20th of 
June, 1788, at, 8lc., between the said plaintiff (by the 
name and description of T. W. S., master of the ship 
or vessel called the ernon, burden GOO tons or there¬ 
abouts, now in the river of Thames, outward bound, 
with a cargo of merchandize to New York) of the 


for her stay at one part, and the said defendant (bv the name and 
the same, qr as » ' ' 

many of them description of Mr. T. Y., of London, merchant) of 
as need should ,, ,• 

require the the Other pari, one part or which said charterparty oi 


been complied affreightment, hearing date the day and year afore- 

to put into an said, and sealed with the seal of the said defendant, 
intermediate , . , . , . 

port of her the said piaintift now brings here into court. It is 

m^and^d'ls-^* "'itncssed that the said master had granted and lei, 

char^.and the jjjjj [jjp gjjjj merchant had hired and taken the said ship 
freighter hav- ... ‘ 

ing detained to freight for the vovagc, and on the terms and 

days there,and conditions following, that is to say : first, ihe said 


also fourteen rnaster did covenant, promise, and awree, to and with 

ten days at the the said freighter by the said charterparty, that the 
port of delive- . , , ,, 

ry.in anaction said ship, being tight, staunch, and strong and well- 

party^ it'wM*^* manned, tackled and provided fit for merchants’ scr- 

heid, that the yjgg ^nd the vovaije therein-after mentioned, should, 
master could . " , 

not recover on after the discharge of her said outward cargo at New 
this covenant -tr i j l • c* i i . • i 

for more than York, and being fit and ready to receive goods, 


the ten days dc- load, receive, and lake on board her from the 

murrage, at o/* ' ' 

per day, at the said freighter, his correspondents, factors, or assigns, 
port of London, , r t , 

the covenant at any wharf where the said freighters, agents, or 
not extending 


to the payment of demurrage beyond ten days at each of the ports of loading and dis¬ 
charge ; and a breach, averring that the plaintiff did not pay HI. per day for demurrage for 
the extra delay beyond the ten days at the port of delivery, and for the delay at Bristol, as 
well as for the demurrage for ten days’ delay at the port of delivery, was held bad («). 


") See .Ibbott on Shipping, 4th ed. 194. 3 Ckitty's Commercial Law. 
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Assigns should order, (provided she could go along¬ 
side such wharf with safely) a full and complefift car¬ 
go of staves, oil, pot-ash, and other lawful goods and 
merchandizes, which he or the}' should or might think 
fit to load and put on board the said ship, not exceed¬ 
ing what she could reasonably*slow and carry, over 
and above her tackle, apparel, provision and furniture, 
and therewith directly, as wind and weather would 
permit, sail and return to the port of London or Bris¬ 
tol, as she might be ordered, and unload and deliver 
to the said freighter, his agents or assigns, all such 
staves, oil, pot-ash, and other goods and merchan¬ 
dizes which should or might have been by him or 
them laden on board the said ship at New York afore¬ 
said, agreeable to bills of lading, and so on such de¬ 
livering end her voyage (the perils and dangers of the 
seas, and restraint of princes and rulers during the 
voyage always excepted); and the said master further 
agreed that the said ship should lie at New York for 
taking on board her said cargo, and at London for de¬ 
livering the same, seventy running days in the whole, 
if not sooner discharged; and also should on her 
homeward voyage, stop at Falmouth forty-eight hours 
for orders; in consideration whereof the said freighter 
did covenant, promise, and agree, to and with the said 
master, by the said charterparty, that he the said 
freighter, his correspondents, factors, or assigns, 
should and would fully and completely load the said 
ship at New York, aforesaid, with a cargo of staves, 
oil, pot-ash, and other goods, and receive the same 
out of her, at the port of London, in manner, and 
within the several days and limes above limited for 
doing thereof, or days of demurrage thereafter men¬ 
tioned ; and also should and would well and truly 
pay or cause to be paid to the said master, in full, for 
the freight and hire of the said ship for the said 
v<iyagc, ill manner following, that is to say; for butt 
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York. 


slaves^ at the rale of sixleeti pounds sterling per thou¬ 
sand i for pipe staves, at the rate of four pounds 
seventeen shillings and six-pence per thousand; fur 
hogshead staves, at the rate of three pounds fifteen 
shillings per thousand; for barrel slaves, at the rale 
of two pounds seven'shillings and six-pence per thou¬ 
sand ; for oil, at the rate of forty shillings sterling per 
ton; for pot-ash, at the rate of thirty-five shillings ster¬ 
ling per ton; and fur all other goods freight as custoiua- 
ry, together with the customary primage and pierage ; 
and that the said freight should be paid at the expiration 
of two months from the said ship’s report at the Custom 
House, London ; and lastly, the said master did consent 
and agree that it should be lawful for the said freighter, 
his factors or assigns, to keep the said ship on demurrage 
at her loading and delivery ports, ten days each, (beside 
the days above limited for her stay at the same) or as 
many of them as need should reyuire ; and he the said 
freighter did accordingly covenant and agree to pay to 
the said master for every day of such detention, the 
sum or value of five pounds steiiiug per day, each day 
daily, as the same should grow due, any thing aforesaid 
to the contrary notwithstanding, (as by the said char- 
terparty) reference being thereto had, will, amongst 
other things, more fully appear; and the said plain¬ 
tiff says that the said ship being tight, staunch, 
and strong, and well manned, tackled, and provided, 
fit for merchants’ service ; and the voyage contracted 
for by the said charterparly was, after the making 
of the said charterparly, and after the discharge of her 
said outward cargo at Hew York aforesaid, to wit, on 
the nineteenth day of September, in the year afore¬ 
said, there ready and fit to receive goods, whereof the 
said defendant then and there had notice; and the 
said ship did for the taking on board her such 
cargo as is mentioned in the said charterparly, lie at 
New York aforesaid for a long space of lime, to wit, 
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for the said space of seventy running days by the said 
charterparty limited for the taking on board hhr said 
cargO) and delivering the same, not being sooner dis¬ 
patched, during which time the said ship did there 
load, receive, and take on board her from the said de¬ 
fendant, bis correspondents, factors, or assigns, a full 
and compicat cargo of staves, pot-ash, and such 
other lawful goods and merchandize as he or they 
thought fit to load and put on board her, not exceed¬ 
ing what she could reasonably stow and carr 3 ’, over 
and above her tackle, apparel, provision, and furni¬ 
ture; and the said plain till’further says that the said 
ship did directly afterwards, as soon as wind and wea¬ 
ther would permit, sail and proceed with the said 
cargo from New York aforesaid, towards and for Fal- 
viouth aforesaid, in order that she might there stop and 
wait for orders, according to the said charterparty; 
but that by reason of the perils and dangers of the 
seas in course of her said last-mentioned voyage, the 
said ship was afterwards, to wit, on the 2.5th day of 
January, in the year of our JLord, 1789, necessarily 
obliged to put in, and did accordingly put in at 
lirhtol aforesaid, whereof the said defendant after¬ 
wards, to wit, on &c., last aforesaid, there had notice ; 
and the said plaintiff further says that the said defend¬ 
ant having then atid there ordered a part of the cargo 
so laden on board the said ship at New lo/'A: aforesaid, 
to be delivered at Bristol aforesaid, and the residue 
thereof to be delivered at London ; the said ship did 
lie at Bristol aforesaid, for the purpose of unloading and 
delivering such part of the said cargo as was so ordered to 
be delivered there, for a long space of time, to wit, for the 
space of ten running days, being so long kept on de¬ 
murrage at Bristol aforesaid, by the said defendant, 
his factors or assigns, during which last-mentioned 
lime the said ship did there unload and deliver 
to the said defendant, his factors or assigns, 
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such part of the said cargo as aforesaid; and lliat 
having so delivered the same and sailed from Bris¬ 
tol aforesaid for the said port of London, with the 
residue of her said cargo; the said ship afterwards, 
to wit, on the 24th day of June, in the year last afore¬ 
said, arrived therewith at the said last-mentioned 
port, and being on that day reported at the Cus¬ 
tom House, London, was then and there ready to have 
unloaded and delivered to the said defendant, his fac¬ 
tors or assigns, the residue of her said cargo, whereof 
the said defendant then and there had notice; and the 
said plaintiff further says that the said defendant, his 
factors or assigns, did keep the said ship on demurrage 
at the said port of London, a certain other long space 
of' time, to u'it, the space of t wenttf-fbur days longer, 
during which last-mentioned time the said ship did there 
unload and deliver the residue of her said cargo to the said 
defendant, his factors or assigns, and so on such de¬ 
livery ended her said voyage ; and the said piaititiH' 
in fact says, that altliough the money due and pay¬ 
able to the said plaintiff from the said tlefendant, for 
the freight of her said cargo so laden on board tin* 
said ship at New York aforesaid, and delivered out of 
her at the said ports of Bristol and London respec¬ 
tively, calculated after the respective rales, and in the 
manner in the said charterparly mentioned, amounted 
in the whole to a large sum, to wit, the sum of seven 
hundred pounds, and the cuslomary primage and 
pierage that accrued during the said voyage amounted 
to another large sum of money, to wit, the further 
sum of eighty pounds, making together with the said 
sum of seven hundred pounds, the sum of seven hun¬ 
dred and eighty pounds of lawful money of Great 
Britain, whereof the said defendant afterwards, to 
wit, on, &c., at, &c., aforesaid, had notice; and 
although the space of two months from the said ship's 
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report at the Custom House, Loudon, is long since 
elapsed, yet the said defendant hath not (althcrtigh 
often requested) paid the said sum of seven hundred 
and eighty pounds, or any part thereof, to the said 
plaintiff, but hath hitherto wholly refused and neg¬ 
lected so to do, and the same and‘every part thereof 
still remains and is wholly due and unpaid to the said 
plaintiff, contrary to the form and effect of the said 
charterpart}', and of the covenant so made by the said 
defendant in that behalf as aforesaid : and the said plain- 
tiffin fact further saith that the said defendant did not 
during the respective times the said ship teas so kept on 
demurrage hy the said defendant, his factors or assigns, 
as aforesaid, pay to the said defendant or his assigns for 
everp da y of such detention, the sum or value of five 
pounds sterling per dap each dap, daily, as the same did 
grow due, or any part thereof, nor hath he, although 
often requested, &c., at any time since, hitherto paid 
the same or any part thereof to the said plaintifl', but 
hath hitherto wholly refused and neglected so to do ; 
and the same and every part thereof still remains and 
is wholly due and unpaid to the said plaintiff, con¬ 
trary, &<!. 

Plea, taking issue on the first breach as to the pay¬ 
ment of the freight, &c.; and to the second breach 
defendant demurred, and plaintiff joined in demurrer. 

IVood, for the defendant. The objection to the 
second breach is, that it is not warranted by the cove¬ 
nant. 'Pile plaintifl' has declared to recover 5/. per 
day for 34 days’ demurrage, whereas he should only 
have declared for lO days’ demurrage at the port of 
London. He admits there was no demurrage for any 
delay at "Sew York, but jiroceeds to state that the de¬ 
fendant delayed the vessel 10 days at Bristol, and 24 
days at London. Now the covenant is only for the 
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payaieiit of .5/. per day if there should be 10 days’de- 
iiuirrage at the port of delivery ; there is no covenant 
for the payment of bl. per day for any farther demur¬ 
rage. The plaintiff was compelled to jaut into 
Bristol, but nothing is said of the payment of demur¬ 
rage for any delay'there. Bristol might have been, 
but was not, the appointed port of delivery. The 
breach of the covenant assigned, is general. The 
plaintiff might have waived any difficulty in this res¬ 
pect by assigning a general breach, for not unloading 
within the 70 days, and have declared at bl. per day 
for the 10 days’ demurrage at London. The jury 
would have then given him, in all probability, a ver¬ 
dict for the e.xtra demurrage Ijeyond the lO days’ 
delay at London ; and with respect to the demurrage 
at Bristol, the plaintiff could not recover it in an 
action on the covenant; he should have brought an 
action of assumpsit (a). 

Marji/dt, for the plaintiff. The question is as to the 
construction of the covenant for payment of demurr¬ 
age. The words of the covenant are, that the freighter 
shall be at liberty “ to keep the said ship on demun- 
“ age at her loading and delivery ports, 10 days each, 
“ (beside the days above limited for her stay at the 
“ same) or as many of them as need should require,” 
the freighter covenanting to pay for every day of such 
detention, 5t. per day. It may be contended, that 
from this covenant the defendant was at liberty to 
keep the ship more than 10 days on demurrage; at 
either the ports of discharge or delivery, on payment 
of bl, per day, such a liberty would be implied, and 
such a construction would not militate against the ex¬ 
press letter of the covenant. Bristol was a port of de- 


(4) See I New Rnpurtf), 104. 
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livervt and it is expressly mentioned in the charterparty 
as otic. The legal effect and meaning of the covenant 
is such, that it would be necessarily meant that hi. 
was lo be paid for any further delay than 10 days. 
'I’hcre never is a different rate of demurrage for gene¬ 
ral demurrage and particular days*. The jury would 
give the hi. per day beyond the 10 days, as the cove¬ 
nant for the payment of the hi. per day during the 
10 days would be the measure of their verdict. The 
rale of demurrage is in proportion to what the ship 
■night have earned if it had been upon her voyage. 
Roll. Ab. 248, jp/. 10. Even supposing the construc- 
lion is against the plaintiff, yet he must have judg¬ 
ment to a certain extent, ns the ship was detained for 
part of the time under the covenant averred in the 
declaration. For the objection is merely for want 
of form, and the defendant has not assigned a special 
c;ausc of demurrer. The plaintiff avers the breach 
under a icilicet. 1 filack. 490. *'>«//. 220. 2 Stra. 

1093. 

IVontl, in reply. The objection is not for want of 
form. IMaintiff declares on an entire breach, in the 
non-payment of demurrage for the delay at Bristol, 
whereas London was the port of delivery. There were 
not, by the terms of the charterparty, to be two ports 
of delivery. In an action of covenant, where a general 
breach is assigned, if it be faulty in any part, it 
must fail as to the whole. 

Et per Curiam. We must look lo the words of 
the covenant, which only is for the payment of 3/. 
per day for so many out of 10 days’ demurrage, at 2VV&' 
York, or London, or at Bristol, if that was the ship’s 
delivery port. There is no covenant for any payment 
for any further demurrage. How can we say that the 
jury would give hi. per day for any further demurrage 
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bevond the 10 days at each portf The objection 
is to the substance of the breach, and not to the 
form. 

Judgment for deiendant. 

The plaintiff afterwards brought another action 
under the above charterparty; and amongst other 
breaches, assigned that the defendant did not compleal 
her cargo at iVerf' York and receive the same out at 
London within 10 days, besides the 10 days allowed 
for demurrage, but on the contrary detained the same 
11 days longer. The defendant demurred to tliis 
breach; and the Court held, that by the terms of the 
charterparty the freighter was to have 70 days for 
loading at A’ew York, and 70 days for unloading at 
London; otherwise from what day would the days of 
detention commence and gave 

Judgment for defendant. 


The King against Taylor. 

r|iHE defendant was convicted under the 2 Geo. II. 

c. 2G, sec. 4, in the penalty'of 10/. on the follow¬ 
ing conviction :—Be it remembered, that on, &C. at 
the Public Office, No. 1, Well Close Square, in the 
parish of, &c. G- 5. and M. C., two of the overseers 
and rulers of the company of wherrymen, watermen 
and lightermen, using, occupying, and exercising any 
rowing upon the river of Thames, betwixt Grai'esend 
and Windsor, appointed by virtue of the statutes in 
that case made and provided, come before me, J. S. 
Esq. one of the justices. Sic., assigned, &,c., being the 
county and place where the offender hereinafter men¬ 
tioned was found, and give me to understand and be 
informed, that P. Taylor, of. Sic. mast-maker, did on 
the said, S^c. cause his servant (o row or work a certain 
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boat, called a skiff, upoti the river Thames, in the said 
parish of, &c. for hire or gain, him the said P. TJs said 
servant not being authorized by law so to do, contrary, 
&c. whereby, and by force of the statute in that case 
uiadt: an*d provided, the said P. T. forfeited for his said 
oflence the sum of ten pounds 'of lawful money of 
Great liritain, for the use. of the poor of the said com¬ 
pany ; and the said G. S. and M. C. pray that the said 
/*. T. may be convicted of the offence aforesaid, ac- 
cordint; to the form and effect of the statute in such 
case made and providetl; and thereupon afterwards, 
on, &e. at the parisii of, &c. he the said P. T. after being 
duly summoned in this behalf, appeareth, and is pre¬ 
sent before me, the justice aforesaid, in order to an¬ 
swer the said complaint ; and having heard the same, 
he the said P. T. is asked by me the said justice, if he 
can say any thing for himself why he should not be 
convicted of the premises above charged upon him, in 
form aforesaid, who pleadeth that he is not guilty of 
the said offence ; nevertheless I, the said justice, now 
on the said, &c- at, &c. do proceed to examine into 
the truth of the said complaint in the presence of the 
said G. <S'. and M. C., and the said P. T.; and there¬ 
upon, now at this same time and place last aforesaid, 
one 'T. ir., a credible witness in this behalf, cometh be¬ 
fore me, the justice aforesaid, to prove the said charge 
contained in the said information against the said P. 
and before me the said justice, upon his oath on the 
Holy Gospel of God to him then and there by me 
the justice aforesaid administered, deposeth, sweareth, 
and on his oath aforesaid afKrmeth and saith, that on 
Wednesday preceding the said, tk.c., he saw the said 
P. jf’.’s servant row a boat culled a skiff on the river 
Thames (rom Wupping Old Stairs, loaded with a ship’s 
top and trussell trees, down the said river, and that 
the said servant said he was going down to the ship 
Nanci/ in Bow Cieek with the said top and trusse 
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llur(.‘U|)oii now. ai llii« siinic tinic and 
last aforosnid, N’. /*., another eredibl*' witness in 
this behalf comelh befon-me, tlie jnstiee aforesaid, 
and before me, upon his oalli on the Holy (Jospel ol 
God to him then and there by me the jnstiee aftire- 
said ad,ministered, deposeth, swearetli, and on liis oath 
aforesaid athrmeth and sailli, tliat two days ])reeedin^ 
the said. &e.. lie saw a lop in the said V. 7’.’s boat 
called a skifl’, at ff njipitiif Old Stairs, aloiiLtside the 
causeway, and saw lu r uo awa\ from the stairs rowed 
bv a person named Joint, a”:Ad about seventeen or 
eighteen years, who passed for a servant to the said 
P. 7’., and saw him the said ./. -S. w illiout low water, 
to the outside of the tiers of shipping ; that the chargi 
of a waterman to carry the same top and tressel tn i ' 
from II tippi/t^ Old Sta/ts on board the saiil shi|> in 
/W Creek, would bc' '2s. or thereabouts : and the said 
P. T. being asked by me the said justice if he has got 
or can jirocure any evidence to contradict the prool 
aforesaid, lie the said P. /’. does not produce nor does 
he say he can procure any evidence to contradict or 
impeach the same, nor does he say any thing in hi-, 
own defenct- touching and concerning the premises 
aforesaid, but he the Naid P. T. admits that his said 
servant ,/. rowed his skill with the to[> and tresscls on 
the said Wedtiesdai/ last, befori' the fifth of this instant 
month of IVhntan/, on board the \aitii/, as hr 
thought he had a right to. and ever had done; and 
the said P. 7’. does not pretend or alledge that his 
said servant ./. had served for the space of seven 
years, or for any other time, to any waterman, wherrv- 
man, or lighterman, or that his said servant J. isnru 
of the trinity-men, fisher-men, ballast-men, or persons 
employed in rowing or any ways navigating western 
barges, mill boats, chalk hoys, faggot and wood 
lighters, dung boats, or gardeners’ boats, in such man¬ 
ner as has been accustomed and is alli,iweil ami re 
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srrveil by a certain acl ol' parliainenl made in lli(- 11 lit 
and i<2th years of flic reijrn of King IVUliam IIL, in¬ 
tituled, an Jict for the e.\'pianalioii and belter exeeii- 
tion of former acts made, toucliiug watermen and 
wberrvimai rowing on the river Thames, and foi ihc 
better ordering and govtirning * the said watermen, 
wherry men, and ligliterinen upon the said river, be¬ 
tween (hai'esend and JVhnlsor; nor does he alledgt 
any other matter in his defenct;; arid thereupon all 
and singular tlie said premises being examined and 
heard, and by me llu’ s.aid justice fully understood, 
and mature deliberation laing thereupon had, il 
manifestly appears to me the said justice, and 1 <lo 
.idiudgeaml decide, that the said I*. T. did unlawfully, 
on the, &e., cause his said servant to row and work 
upon the said river Thames, in the said parish of, &c,, 
a certain boat called a skitf, for gain, him the said 
servant J. not being authorized by law so to do, con¬ 
trary, &c.; and I do therefore adjudge and decide that 
the said P. T. is guilty of the premises above laid to 
his charge, in and by the said information : It is there¬ 
fore adjudged by me the said justice, that the said 
P. T- be convicted, and he is hereby tronvicted by 
me the said justice, of the premises chargid u])on him 
in and by the said information, aecordine to the form 
of the statute in that ease made and provided, ;is 
aforesaid; and i the said jusliee do award and adjudge 
that the said P. T. hath i'or his said oficnee forfeited 
the sum of K)/. of lawi'ul money oi' Great Britain, to 
be paid to the said rulers and overseers of the said 
eompany, or to the major part of them for the time 
being, to he by them paid and distributed to and for 
the use of the poor of the said company, according to 
the form of the statute in that case made and provided 
in witness whereof, Ste, 

Mu'riolt moved to make :i rule absolute to ejuasb 
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the conviction in tliis case. He urged that there 
were'several objections to it; but that the one w'herein 
he must succeed was, that the evidence was insuffi¬ 
cient, as it did not prove that the defendant worked 
tha boat for an}' gain or reward, wliich wa-s abso¬ 
lutely necessary to constitute an offence within the 
meaning of the act. 


Erskine, contra. There is evidence sufficient to infoi 
that the plaintiff caused the boat to be worked for hire 
and reward. You cannot follow the man to see 
whether be receives the hire. The defendant does not 
deny, or call the servant to prove, that he received 
nothing. 

Sed per Curiam. The conviction is insufficient. 
It should appear therefrom that the master did receive 
some hire. It cannot be inferred. 

Conviction (|uashed. 


1790. 


Mich. Term. 

Where an act 
of parliament, 
in the enacting 
clause, creates 
a power to do 
certain acts, 

“ except in the 

places hereinafter mentioned,” and the exceptions are only sperified in succeeding clauses, 
the party cliuniing uuder a right derived from such power, need not negative such ex¬ 
ceptions (a). 

Where an act of parliament prescribes a particular remedy for an offence, it docs not 
necessarily take away the parties’ remedy by action ; and where an act prohibited other 
persons than the scavenger from carrying away dust from houses in certain places, under 
a penalty of lOi. to be recovered before a magistrate; it was held that the scavenger might 
still have his remedy for an injury in this respect by action (4;.—Qua re, As to what is a 
sufficient property in a thing to maintain trover. 


Ward against Bird. 

rpHIS was a motion for a nonsuit, or in arrest of 
judgment, on a verdiet found ft,r the plaintiff. 
The declaration in the cause stated, that plaintiff 
before and at the several times hereafter mentioned 


(a) Sed vid, observations of Abbot,.}, in Steele v.Smith, 1 H. & A. 9y. See 
also cases on this subject, 1 T. R. 141. 7 T. R. 27. 1 Lord Itaym. 120, 

14) See 1 Burr. M.'l. 2 Burr. 749. 
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was, and from thence hitherto hath been and still is a 
scavenger, and the business of a scavenger lialh for 
and during all that time used, exercised, followed, and 
carried on, and still doth use, exercise, follow, and 
carry on, to wit, at, &c. That plaintiff so being a 
scavenger, and so using, exercising, following, and 
carrying on the said business as aforesaid, after the 
making of a certain act of parliament, made in the 
parliament of our sovereign Lord George the Third, 
now king of Great Britain, &c., at a session thereof 
huldcn at JVestminster, in the county of Middlesex, in 
the il'id year of the reign of our said Lord the now 
king, and entitled “ An act for better paving, cleans- 
“ ing, and lighting part of the parish of St. George, 
“ Hanover Square, in the county of Middlesex, and 
“ such part of Old Bond Street as lies within the 
“ parish of St. James, in the said county, and for re- 
moving and preventing nuisances and annoyances 
“ therein,” to wit, on the 3()th day of March, 1787, 
at, &c. aforesaid, a certain contract tvas made and 
entered into, in pursuance of the said act, by and be¬ 
tween G. IV., Earl of Coventry, and others, naming 
them, committee men, whose names were thereunto 
subscribed, and seals affixed on behalf of themselves 
and the rest of the committee men duly elected and 
appointed to put in execution the said act of parlia¬ 
ment, of the one part, and the said plaintiff of the 
other part; for him the said plaintiff to cleanse the 
paved streets, lanes, courts, alleys, mewses, stable 
yards, and other places and passages in the said parish 
of St. George, Hanover Square, in the county of Mid¬ 
dlesex aforesaid, except Berkley Square, Oxford Street, 
Park Lane, Old and New Bond Street, Blenheim Street, 
that part of Stafford Street which leads from Old Bond 
Street to Albemarle Street, that part of Piccadilly from 
Clarges Street end to the turnpike at Hyde Park Corner, 


1790. 


Ward 

agaiiut 

Bird. 
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na/ (hosvenor Stjuare, for the term of ihree vcars, »i* 
he computed from the 8th day of jtprit, 1787; during 
which term j>lainlitV, by virtue of the said contract, 
was lulilltd to the sole and exclusive privilege and 
beiKlit of carrying away and disposing of to his own 
use as hereafter mentioned, all the coal-dnst, dirt, 
aslu-s, cinders, filth and soil, which should from lime to 
time lie or be lodged or kept in any dust-hole, or in 
the areas or houses l)elonging thereto, or in any yfinls 
belonging to -uch iK/o.ses, and carried away therev 
Wom, other thtni nt i j ! .-iivh coti/-dnst, dirt, ashes, cin- 
ders, filth and soil, o> should duriuiy the said tom he f rom 
time to lime carried aicai/ and removed htf the ojc ner oi 
oicrers thereof', for his or their own private use, and not 
for sale. I’lainlifVdid thereby covenant, promise, and 
agree to and w ith the said committee, authorized in 
and by the said act, and ihiir successors (among other 
things) that he ]>iaititill, his executors tjr administra¬ 
tors, or some or one of them, should and would for and 
during and u!il(» the full eud iind term of three years. 
1,0 he eomputed as jittn'csaid, errme one dav (not being 
Sundatt) in every wmt k. r)r ofteiier if recpiired so to <lo 
ov writing, mider the liarids of any three or more ol 
the said eoiniiiiUii ior putting the said act in execu¬ 
tion, or their sueei ssor-, or under the hand of the sur¬ 
veyor lU inspector for the lime being, with ti suilieieiii 
number of servants and workmen, and also with a siil- 
tieient number of horses and teams, and with sueli 
cov< led carts or other carriages as should from lime 
to time be approved of by the said committee, or their 
successors, or their surveyor and inspector for the 
timi; being, and with no other carts or carriages what¬ 
soever, and such other useful and mcessary utensils, 
materials and thing.-., as should be also ajiproved of by 
the said committee or their successors, into all and 
every ihe. paved strijcts and other places witliin ihe 
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iimils iifoix'Siiid, and take up and pnl into covered 
earls and carry away, all the ct.aUdusl, dirt, {wdies, 
cinders, (illL, and soil aforesaid ; and also forlliwilh 
IVoni lime to tim<- carry and dispose of ail such eoal- 
«lusl, dirt, cinders, ashes, (illh and soil, to or upon oni; 
or more proper laystall or laystalls/or oilier convenient 
place or places, to he provided for that purpose hy 
tlu’ said jilaintilf, his executors or administialois, oi 
siiine or one of lliem, such laystalls or places not to 
lie within the said parish ol’ Si. (ieoiitc, lluninii 
Stfiutre, as hy the said contract (amongst other lliintijs) 
more fully appr’ars; and hy ineaU' of the s<‘Veral 
premises al'oresaid, {daintilf helore and at tlie several 
times hereaftiT in this camnt inentioni'd, uas entitled 
unto, and ot rif;hl ouf^hl to have had, and still ofriehl 
tin<>hl to have, the sole and exclusive privilege and 
lienelit of carrying away and disposing of as afore¬ 
said, all stti'h coal-diisi, dirt, ashes, eindi rs, filth and 
oil as aforesaid, to wit, at minster aforesaid, in 

the countv aforesaid; and allhongh piaintilf halli 
alwavs from the tinu- of niaking the said eontracl, 
hitherto well and truly perfornnd and fulfilled tin 
same in all thing- therein contained on hi- p; rt and 
hehalt to lie jierfoimed ami fnhilUd, to wit, at ll vst- 
miiistcr aforesaid, in the eonnty atore-aid, yet de- 
teiulanl \\» 11 knowing all and singular the picinises, 
hut contriving and wrongi'ully and unjustly intending 
to injure [daintitf, and to deprivi- him of a great pari 
of the said coal-dust, ashes, cinders, filth, and soil 
wliii h he was so entitled to carry away and dispost; ol' 
as aforesaid during the said term of three years, and 
whilst plainlifl' was so entitled nnlo and had sneh 
privilege and benefit as aforesai,!, to wit, on the 
I gill day of April, in the year of onr Lord, 1787, and 
on divers oilier days and times helvveeii that day and 
the day of exliihiling tin- lull of plaintitf igainsi de- 
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fendant, al JVestminster, in the county of Middksci, 
wrongfully and unjustly, fraudulently and dccciltully, 
w ithout the licence or consent, and against the will ol 
l>lainlid', carried away divers large quantities of the 
last mentioned coal-dust, dirt, ashes, cinders, tilth and 
soil, to wit, 100,0(X) cart loads of dust, &,c., of a 
large value, to wit, &c., which plaintiff was entitled to 
carry away for his own use and benetil, by virtue of 
the said contract, and converted and disposed thereof 
to his own use the said last-mentioned coal-dust, dirt, 
ashes, cinders, tilth and soil, not being dust, dirt, 
ashes, cinders.^fi^th and soil carried arcai/ btf the said in¬ 
habitants or their sen'ants for their oun private use, hut 
being dust, ashes, cinders, tilth and soil, which plain¬ 
tiff was then and there entitled unto under and by vir¬ 
tue of the said eqptract, and might and would ollicr- 
wisc have carried away aiid disposed of to his own 
use. whereby plaintilV lost and was deprived of the 
said last-mentioned dust, dirt, ashes, cinders, filth and 
soil, and all the profits, benefit, and advantage which 
might and would otherwise have arisen and accrued 
to him therefrom, and was and is otherwise greatly 
injured and danuiitied, to wit, at, tk.c. aforesaid. 

That plainliti' 5.0 being a scavenger, and so using, 
exercising, following and carrying on the said busi¬ 
ness as aforesaid, he, plaintiti', before and at the several 
times hereafter in this count mentioned, by virtue of 
his said proposal and contract, was entitled unto and 
of right ought to have had the sole and exclusive 
privilege and benefit of carrying away and disposing 
of to his own use all the coal-dust, dirt, ashes, and 
cinders at those several times kept in any house or 
other premises in any of the paved streets, sguares, tanes^ 
courts, alleys, mewses, stable yards, and other places 
and passages w ithin the said parish of St. George, llano- 
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«w Square, in the counti/ of Middlesex aforesaid, except 
lierkelep Square, Oxford Street, Park Lane, OIB and 
Nen' liond Street, Blenheim Street, that part of Staf¬ 
ford Street which leads from Old B <nd Street to Albe¬ 
marle Street, that part of Piccadilly from Clarges Street 
end to the Turnpike at Hyde Park (Corner and Orosvenor 
Square, carried away therefrom other than and except the 
coal-dust, dirt, ashes, and cinders carried away and re¬ 
moved by the owner or owners thereof for his or their own 
private use, and not for sale, to wit, at, &c., aforesaid ; 
yet defendant well knowing all and singular the said 
premises, but contriving and wrongfully and unjustly 
intending to injure the said plaintiff, and to deprive 
him of a great part of the said last-mentioned coal- 
dust, dirt, ashes, and cinders, which he was so entitled 
to carry away and dispose of as laAt aforesaid, whilst 
plaintiff was entitled unto and had such privilege and 
benefit as last aforesaid, to wit, on the said, Stc,, and 
on divers other days and times between that day and 
the day of exhibiting the bill aforesaid, at, &c. afore¬ 
said, wrongfully and unjustly sent, carried, and procured 
to be sent divers and very many carts and horses into the 
said streets and other places within the limits last 
aforesaid, for the j>urpose of carrying away the said 
last-mentioned coal-dust, ashes, and cinders; and then 
and there on those several days and times last afore¬ 
said, at /J es//?«■//«/er aforesaid, in the county aforesaid, 
falsely, fraudulently, and deceitfully pretended to 
divers and very many of the inhabitants of the said 
streets and other places within the limits aforesaid, 
having divers large ejuantities of coal-dust, ashes, and 
cinders in 'their houses and other premises there, and 
being desirous of having the same carried away and re¬ 
moved therefrom otherwise than for their own private 
use, and to divers and very many of the servants of such 
last mentioned inhabitants, that he, defendant, was the 
scavenger lawfully entitled and authorized to carry 
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:iu ay the same, andditl then and thereon those several 
days'* and times last aforesaid, at, ik^e. aforesaid, hy 
means of the said last-mentioned false, fraudulent, and 
deeeitful pretences so made as aforesaid, wronj^fully 
and unjustly, without the licence or cousent, iiud 
against the will of {rlaiuiiif, obtain and jrrocurc from 
divers and very many of the said last-mentioned inha¬ 
bitants and their servants, divers large quantities of 
the said last-mentioned coal-dust, dirt, ashes, and 
cinders, to wit, SwC., of the value of, &e., and took and 
carried away the same, and eouverled and disposetl 
thereof to his own use the said last-mentioned coal- 
dust, ashes and cinders, not being coal-dust, ashes, or 
cinders carried away by the said inhabitants or their 
servants for their own private use, but being coal-dust, 
ashes, and ciuder^which plaintifi'was then and there 
entitled unto by virtue of his said contract, and niiirhl 
and would otherwise have carried away and disposed 
of to his own use, whereby plaintilf lost and was de¬ 
prived of the said la.st-inentioned coal-dust, ashes, and 
cinders, and all the profits, benelit, and advaMtag< 
which might or would otherwise have arisen and ac¬ 
crued to liiiii thorciroia; and was and is olherwi-< 
greatly injured and damnified, to wit, at, 8ce., fiidre- 
said. 


That jrlaintifV, so being a scavenger, and so using, e.\- 
ercising, following, and carrying on the s,<id busim s.^- 
as afbre.said, plaitilifT before and at the several timt.s 
hereafter in this count mentioned, was entitled unto 
and of right ought to have had, and still ol right 
ought to have the sole and exclusive privilege and 
benefit of carrying awaj* and disposing to bis own use 
all the coal-dust, ashes, and cinders at tho.se several 
times kept in any house or premises in any of the 
paved streets, srjuares, lanes, courts, alleys, niewsf s. 
stable yards, and other places and [lassages tcithin ihe 
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aaid parish of •SY. (ieorgc, Hauover S(/uare, in the 
muntif of MiddJesfX aforesaid^ except Jierkeley Syutre, 
Oxford Street, Park Lane, 0/d and New Bond Street, 
Jt/en/ieim Street, that part of Stafford Street which 
leads from Oid Bond Street to Albemarle Street, that 
part of Piccadilly from Clarges Strict hnd to the turn¬ 
pike at Hyde Park Corner, and Grosvenor Square, aiid 
carried away therefrom, otiter t ha nand except the coal-dust, 
ashes, and cirtders carried away and removed by the owner 
or owners thereof for his or their own private use, and 
not for sale, to wit, at, &,e. aforesaid j yet defendant 
well knowing the said last mentioned premises, bat 
contriving and wrongfully and unjustly intending to 
injure plaintifT, and to deprive him of a great part 
of the said last-mentioned dust, ashes, and cinders, 
which he was entitle<l to carry aw^ and dispose of 
as last aforesaid, whilst plaintill' was entitled unto 
and had such privilege and benefit as last aforesaid, 
to wit, on, See., and oii divers other days and times 
between that day and the day of exhibiting the bill 
aforesaid, at, &e., aforesaid, wrongfully and unjustly 
si'Mt, and eau-ed and procured to be sent divers and 
very matiy carts and horses into the said streets and 
other jdaees within the limits last aforesaid, for the 
[lurpose of carrying away the said last-mentioned 
dust, dirt, and ashes, and then and there on these 
several days and times last aforesaid, at, &c. aforesaid, 
wrongfully and unjustly, without the licence or con¬ 
sent, and against the will of plaintifi', obtained and 
procured from divers and very many of the inhabi¬ 
tants and their servants, divers large quantities of the 
said last inenlioni-d coal-dust, ashes, and cinders, to 
wit, &c., and took and carried away the same, and 
.converted and disposed theret)f to his ow'n use the 
said last inenlioned coal-dust, ashes, and cinders, not 
being coal-dust, ashes, and cinder.s carried away In' 
I he said inhabitants or their servants for llieir own 
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private use, not being coal-dust, ashes and cinders 
which plaintiff was then and there entitled unto, and 
might and would otherwise have carried away and 
disposed of to his own use, whereby plainliflT has lost 
and been deprived of the said last mentioned coal- 
dust, ashes, and L'inders, and all profits, benefit and 
advantage which might or would otherwise have 
arisen and accrued to him therefrom ; and was tind is 
otherwise greatly injured and damnified, to wit, at, 
&c., aforesaid. 4th Count in Trover- 


On the trial the jury found a verdict for the plain¬ 
tiff. Bearcroft on a former day had obtained a rule to 
show' cause why the verdict should not be set aside 
and a nonsuit entered, or the judgment be arrested, 
for the foUowiag objections, viz. — i'irst, that the 
plaintifl' had no right vested in him by the statute 
mentioned in the declaration, v/z. the 22d Geo. 3, c. 
84. Secondly, that if he had such right he had no 
remedy beyond the specific performance given by the 
20th section of the statute, to be recovered in a sum¬ 
mary way before justices according to the 83d sec¬ 
tion, and not by action ; and lastly, that supposing 
him to have a right and a remedy by action also, yet 
the declaration claimed the right too largely, by 
reason of the omission of many of the exceptions in 
the 79th and 80th sections, which arc printed itt 
italics in the following comparative scale of these ex¬ 
ceptions. 
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Exceptions in Declaration, compared ztith the Act of 
Geo. III. chap. 84. 


hx''rptio 7 ts in I)€~ ^ KA'ccpHom in yfct — 132 (j. | Ohservatitnu thereon. 


1 


duration, 

1 . Ilt-rktey Squari*. 

1,'. (ixford Streut. j 

I 

Park Lunv. { 

4. <M<I« iiml I 

«'•. New Bond Street. | 

r*. lilcnlieim Street. 

r. Tlial part of Staf» } 
ford Street whic h 
lead$t lroii» <*ld , 
Bund Street to i 
AI belli arle Street. 

f 

5. Tliat part of Picra » 

dilly from Clar- ( 
St reet etid to | 
the turnpiko at 
Hyde Park t!or» | 
<UT; and j 

((iiis^en<»r Squat e. | 


I. Berkeley Square. 

‘J. <*ru8veiior Square. 

3. .V«cft part qf the street* or 

other placeti aUjtitning or 
iyiufi wear to the xaui 
* 7 i»orrs, as are direrted to 
h'- vleuvsed by (J awd 14 1 
tiro. HI. ( 

4. Tliaf part of Picciidilly from ”1 

Claries Street to Hyde f 
I'aik Corner. ^ 

5. T'rom the south endof I^*rk'\ 

Lane to the north side/ 
c*f Hertford Street, un-^ 
der the management of^ 
particular eummtssion* j 
er». * 

Siuii part of T>l»urn Boad.'\ 
orltxford Koad or Street/ 
under directions of com* V 
tiiissioiurs oflUtieo. lli.C 
tor clraiiiiiig Marybone. j 


Jst exception in declaration 

9th exception in ditto. 

Omitted in declaration. 

Are in donbtastoexceptioii« 
in (> Geo. III. but submit 14 
Gt‘o. III. r. ri2, pp. IlHl and 
11S2, as to the st'veral streets 
leading into Gmsvenor Square* 
or tliaiabut upon oradjomthe 
&aine. 

8th exception indeclaration. 


Supposed to be included ii 
Ikl exception in declaration. 


.Supposed to he included in 
tile 2d exception in ditto. 


j 4 u» otbii ;«T»r« of 
purtsh tif St. (it 
ilaii^iver Scfvaiv, trfcnA 
me t /eawsed bypHttienttir 
rnrH/<rAi‘ai7s. 


/ (till itted in declaration. 

I The exceptions here alluded 
I to, are to be cfdloctod from the 
j Hensingtcnt act, 7 Geo. III. p. 
: 7^1, which extends from Hyac 
I Park forner to Kensington 
I Palace (fates* and from the 
f,u 'ul i Terrai e, at the west end of the 
rge, town id'Kensington.tothe toll> 
' ’ ' gate ni‘ar Holland House; and 
' also tiie r<iad from the north 
! end of Park Lane* olherwisr 
i T\hurn Lane, to thenorth sid« 

' orHertfordStreot*in the parish 
I of.st.Geoige, Hano\er S({Uuri * 
I and t'roiu the I'xhridge act, 
<»eo. 111. extending from T> • 
Kensington Gravel 


H Any street ur place tr/in A 
hath W'>r At re/q^’ore Aeew I 
ratfil by any usscosmmi ^ 
ly the payt't htnl ft-uimir- t 
tec qf *oo/ p«mA. 

1». Gld Bond .Street. 

in. New IhunI Street. 

11. Blenheim Street, and 

12. Such part of Slarton! Street 

as aforesaid 

IM. TAe Klrett\, lanes, roiirls,-. 
yurdh, or any uthcr place | 
ttr places situated before. 
t>r heltoti^iHir to any royal \ 
palate or butUl^ t 

*»«, jcAh a nuwbcloii’ss, «ir / 
berentter shall belong to 
his Alajcsty. his heir* or i 
xicee.s-iufjf- J 


7(>eo. Ill 
I burn to 
VWts. 


(hnitted In declaration. 


4th exception in de< Ur.itio' 
.'ith <litio. 
dth dilti>. 

7th ditto. 


Omitted in Ueel iTaGuti. 


A'li 

1790. 
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I7!K>. Erskinc now shewed causi! agiiitisl the rule. Alter 
making a few other observations, he said, that it was 
proved that the dust was taken in IVoodstock-strcety 
which was within the limits of the aet of parliament. 
He urged that it was not necessary to take any notict 
of a proviso, but only of sueh exceptions as were in tin 
enacting part of a clause: and the party, to take the be¬ 
nefit of a proviso, must shew it himself. Sa/k. 35. I're- 
Ay, C. J- in .tones V. Aron, said, where an exeejilion is 
incorporated in the hodi/ of the ctauscy he who ph'ads 
the clause ought also to state the exception ; but when 
there is a clause for the benefit of the pleader, and 
ofterzeards there follows a proviso, which is against 
him, he shall plead the clause, and leave it to the ad¬ 
versary to shew the proviso. I Lord It/ii/ni. 120. In¬ 
dependently of the statute, this was an ofl'encc to in¬ 
jure another man, by taking his property; and there¬ 
fore the second objection can be of no avail. He ma;^ 
shape his remedy either on the statute, or for the in¬ 
jury at common law. The defendant takes jiroperty 
of the plaintiff of greater value than the penalty in 
the statute would reeompence. 

Kearcrofl, Ilalduin, and T.axcs, in sujiport of the 
rule. The enacting clause, which gives the commit¬ 
tee pow’er to contract with parties for the sale of the 
dust, does not give them power to enter into such con¬ 
tract for the dust of the places excepted in some of the 
succeeding clauses of the act. The words of the 
clause, after giving them power to enter into such 
contract, are “ except in the places after excepted." 
These words incorporate all the exceptions by reference. 
The declaration in any of the counts does not stale 
>nch exceptions, or rather only states a part of them. 
The contract, for all that appears^ in the pleadings, 
uiiglit have been made for the dust of places within 
tin sfcxceplioiih The contract is void as being too 
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I:irc;(.’. 'I’his is not a iiut«“ common law right, where, 
i( a |>arl 3 ’ grant Uk> iiiueli, it will pass all that he 
can grant; hut in the <‘ase of’ a right created bv 
slalnte, the party granting too much, avoids the grant 
oi' (he right in tttto. 'I’he plaintiff' therefore has no 
right vested in liim to sue. In general perhaps a de¬ 
claration need not slate the excefttions which are not 
incorporated in an enticting clause, and the other side 
will be bound to shew they are within the meaning of 
such excc'ptions; but this is not so here, as the ex¬ 
ceptions an; by reference incorporated in the enacting 
clause. The plaintiff might perhaps have avoided 
any ditlicnlty in this respect, by adding a count, stat¬ 
ing that he was entitled to the dust in that particular 
place where it was taken from him by the defendant. 
The count in trover will not avail the plaintiff; for 
initil the scavenger has got possessioti of the dust, the 
properly therein does not vest in him. The act per¬ 
mits him to make v, contract with the committee; but 
tile act docs not expressly slate the property in the 
dust to be given to the scavenger. There is no pre¬ 
tence for calling this a general properly in the scaven¬ 
ger. because it is subordinate to llie right of the ow'iier 
of the dust. '2 Stru/tge, 777. I'ill the scavenger has 
got possession, the t)wner may lake it away for certain 
]»urposes; and no properly is, during that time, vested 
in till' sca\<'ngcr. E/go, trover is not maintainable. As 
to the other objection ; the plaintiff must stand by tin; 
act itself. "I'hcre is a prohibition (.section GO) in the 
act, against every person but the owner, in certain 
cases, taking away the dust; and there is a penally of 
10.S. for taking it away, to be recovered in a summary 
way before a magistrate, according to the H3d section, 
and not by action- On the construction of the whole 
clause there can4)e no remedy by action. The clause 
preserih<“s a parlicular remedy for the offenci', which 
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was not one at couiinon law. Rex v. IVright, I Burr- 
543.' 

The Court however were of opinion, that it was not 
necessary for the plaintiff to state the exception; that 
he was not precluded from recovering by the clause 
giving the penalty'; and that the third count was 
clearly sustainable. No opinion was given as to the 
count in trover. 

Rule discharged. 

178y. 

- Harris asainst Curnow. 

Mich. Term, 

wLris bad a* JJECLARATION in debt on money bond. Plea, 

to part,is had after craving over, and setting forth the eondi- 

as to tbe whole. p r ’ i /• ^ 

tion of the bond for the defendant’s performance of 

the award of T. R., P. C., and J. S., that no award 
was made. Re|)lication, averring that the award w'as 
made as follows, viz. reciting that divers controversies 
and disputes had lately arisen between the said plain¬ 
tiff and the said defendant, all which controversies and 
disputes were chiefly touching and concerning a road¬ 
way claimed by the said defendant, through the Mozc- 
hai/ of the said plaintiff, situate, tk.c. they the said M. T. 
R. and J. three of the said arbitrators named in the 
said condition, did award and order that all actions, 
suits, quarrels, and controversies whatsoever, had, 
moved, arisen, or depending between the said parties 
inlaw or equity, for any manner of cause whatsoever 
touching the road-way claimed as aforesaid, to the 
day of the date thereof, should cease and be no fur¬ 
ther prosecuted; and that each of the said parties 
should pay and bear her and their own costs and 
charges in anywise relating to or concerning the said 
premises; and they the said M. T. R. and J. did also 
award and order, that the said defendants should quit 
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.■til claim of them, or either of them, to the road-way 
in dispute as aforesaid, it appearing to them the .said 
M. T. It. and ./. by evidence, to be the property of 
the said plaintiff, and granted by lease (from his Grace 
the Duke of Bolton) bearing date, &c., and that they 
the said defendants, or either of them, had no right to 
the same; and also that they the said defendants, at 
llieir own proper costs and charges, should remove 
and replace, or cause to be removed and replaced, the 
hedge of the Moti'hai/ aforesaid, there standing before 
the door of the house of the said defendants, or one of 
I hem, on or before, &c. next ensuing the date thereof, 
as it formerly stood, before the dispute between tbe 
parties ; also they the said M. T. R. and .7. did award 
and order, that the said defendants should have and 
enjoy the old road-w.ay behind the house of them the 
said defendants, or one of them, as aforesaid, it appear¬ 
ing by evidence to them the said M. T. R.a.nd that 
the said road-way behind the house aforesaid, was the 
sole and entire way to the same, being always formerly 
used, accustomed, and enjoyed to pass, carry, and re¬ 
carry through the same, to and from the said house 
aforesaid; and they the said M. T. R. and J. did also 
award and order, that the said defendants, or one 
of them, should pay, or cause to be paid, to the said 
]>laintiflf or her assigns, the sum of 17/. 10.v. of lawful 
money of Great Britain, on or before, &c., for damage 
and loss sustained by her, on account ofthc' road-way 
so claimed as aforesaid ; and lastly, the said M. T. R, 
and J. did award and order, that the said plaiiititV and 
defendants, on payment of the money, and perform- 
,ance of the award above mentioned, should, in due 
form of law, execute each party to the other of them, 
general releases, sufficient for the releasing by each to 
the other of thcm,*her, his, or their executors and admi¬ 
nistrators, of all actions, suits, arrests, quarrels, eon- 
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tiovtr.'.io. and dt’mniids whatsoovfr, loucliinj* and 
(’oiicerninu the premises, or any mailer or thing relat¬ 
ing thereto, from the beginning of the world until, 
&e.; and the said plaintiff protesting that the said de¬ 
fendants have not, nor hath either of them, perlormed 
any thing specified, in the said award to be performed 
on their part, for replication saitii, that the said de¬ 
fendants did not, nor did either of them pay, or cause 
to be paid to the said plaintiff, the said sum of 17/* lO*'- 
mentioned in the said award, on or before, &,e. therein 
also mentioned, according to the form and effect of 
the said award ; and this, Sic. 

J)cmurrer, and joinder in demiurer. 

The demurrer was argued by Shepherd, for the plain¬ 
tiff, and Gibbs, for the defendant; the latter tJontend- 
ing that the award was bad, as it attempted to givi 
defendants a title, which, from the face of the award, 
they did not appear to have. 

The Court thought the aw'ard was bad, as it must be 
taken altogether. The objection was, that the award 
was, that the defendants should be deprived of one 
load, and should have another; whereas it did not ap¬ 
pear from the award, that the defendants had any legal 
title to the road granted to them, the award nol stal¬ 
ing that the ground of the road belonged to either of 
the parties. I Roll. Ah. '29fi, was cited. 

Judgment for defendant. 
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Thk Dock Company at Kingston-c/pon-Hull 
agaimt Huntington. 

^JpHE following was a special ease for the opinion 
of the court, viz. This was an action of assump¬ 
sit, brought to recover a sum of I3l. claimed by the 
plaintiffs from the defendant, for certain duties under 
the Hull Dock Act, in part of which claim the de¬ 
fendant paid the sum of 61. 10s. into court, whereby 
a balance of 61. 10s. was the whole matter in dispute. 
The cause being tried at the last summer assizes for 
the county of York, before Mr. Justice Wilson, a 
verdict was found for the plaintiffs, with 61. I Os. da¬ 
mages (being the said balance) and 40s. costs, subject 
to the opinion of this court upon the following case; 
and if the court should be of opinion for the defend¬ 
ant, a nonsuit was to be entered. That by an act of 
parliament, passed in the fourteenth year of the reign 
of his present majesty, intitled “ An act for making 
and establishing public keys or wharfs at Kingston- 
upon-lluU" &c. The several persons therein named, 
were incorporated by the name of “ The Dock Com¬ 
pany at Kingston-upoii- IJuli.” And by the same act 
it is, amongst other things, enacted. That in consider¬ 
ation of the great charges and expences which the 
making, building, erecting, and providing the bason, 
or dock key or wharf, reservoirs, sluices, bridges, roads, 
and works therein mentioned, and the supporting, 
maintaining, and keeping the same in repair for the 
future, would amount unto, there should be payable 
and paid, from and after the 31st December, 1774, to the 
said company, or their collectors or deputies, for their 
use, for every ship or vessel (the king’s ships of war, 
and other ships and vessels employed in his majesty’s 
service only excepted) coming into or gt)ing out ol 
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tlie harbour, bason, or clock within the port of Kini^n ■ 
ton-upou-HuU, or unlading or putting on shore, or 
lading and taking on board, any of their carge*, or 
any goods, wares, or merchandizes, within the said port, 
by the master or commander, owner or ownt'rs of every 
such ship, or vesselj the several rates or duties of ton¬ 
nage (according to the full of the reach and burthen) 
thereafter particularly rated and described; and, 
amongst other things; “ for every ship or ve ssel Irad- 
“ ing between the said port of Kingston upon-Hull, 
** and every port or ])lacc in the West Indies, North or 
“ South America, Africa, Greenland, or any place to 
“ the eastward of the North Cape of Noircai/, all 
“ places within the Straits of Gihraltur, and all islands 
“ and places in the ocean to the southward of Copt 
“ St. I'incent, not thereinbefore named, for every ton 
‘‘ Is. 9d.; which rates or duties should be, and wc-ri' 
“ thereby vested in the Dock Compan}’, as their own 
“ proper monies, atid to and for their own proper usi 
“ and behoof, for the purposes aforesaid, and should 
“ be paid at the time of the said ships or vessels’ i-n- 
“ try inward, or clearance or discharge crulwards; or in 
" ease any ships or vessels should not enter as aforc'- 
“ said, then at any time before such ships or vessels 
“ should proceed from tlu' said port, at the C’usloin 
“ House in the said port, so as no ships or vessels should 
“ he subject or liable to the payment of the same rates or 
“ duties, or any oj them, more, than once for the same 
“ voyage bout out and home, notnithstanding such ship oi 
“ vessel might go out and return with a loading of goods 
“ or merchandize 

In the year 1783, the defendant purchased a ship 
called the Providence, belonging to Gainsbro’, but 
which, at the time ot such purchase, was lying at 
London, from whence she sailed for Rochforl, and 
there look in a cargo of goods, and brought the same 
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io Hull. On her arrival at Hull, the Dock Company lTy<). 
claimed duties for her entry into the port of FTm//, j„e i>o< k 
which the defendant paid. On the 9th Oct. 1783, the 
Providence sailed from Hull to Rockfort, and returned epoN-iii;i.i 
back to Hull in the month of March following; and hiniim/ion. 
the defendant, on the ship’s entry’inwards, also paid 
<loek duties. In the course of the three following 
years the Providence sailed ten times from Hull to 
Rochfort, and back again: the defendant, on the 
ship’s entry inwards each time, regularly paid duties 
to the Dock Company. On the Mh March, 1788, tht 
Providence cleared out at Hull roith a cargo of goods for 
Mogadore, on the coast of Africa, zohich she discharged, 
and there took in another cargo for London ; discharged 
the same at London, and took in a cargo for Hull, xcilh 
which she arrived at Hull on the \^th October following. 

'riie question for the consideration of the court is, 
whether by the duties made payable by the said act, 
as hcreinbetbre slated, the plaintitFs are entitled to re¬ 
cover the duty of ls.[)d. a ton, as for a voyage to 
Africa, or only the duly of lid. a tori, which latter sum 
has been paid into court. 

Chanihrc, lor plaiutifl. The question in this case 
is, whether this is to be considered all as one voyage. 

It clearly cannot: the discharging the cargo at Lon¬ 
don and taking in another, made it two voyages. 

Serj. C’oeie//, for the defendant, was called on by the 
court, and who contended it was to be taken as all 
».)ue voyage. 

The Court, however, thought it two distinct voyages. 

Judgment for plaintiff. 
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IJECLARATION in debt on an indenture <»!' Ita.sc 
between plaintiff and defendant, for rent due to 
the plaintiff tliereon. The defendant, amongst other 


ttcbl (Uks no! 
lie ai;ainst a 
bankrupt on tlic 
roddrnclnm of 
a lease for rent. 

aeiTiiinp; after the commissioners’ assignment, tlie lessor's assent to sneb assignment being 
rirtnaUy included in tbc act of parliament authorising the aasigninent of the bankrupt’s 
estate. Qu. If an action of covenant would, in such case, lie against the bankrupt (A). 


(al This same case, or rather, only the judgment in it, is reported in 
8 East, 314. The arguments of the counsel, however, and the judgment 
of the court on the first argument of the case, will be useful, and which 
will be found in this report. 

(6) In Boot V. WUsan, 8 East, 311, it was held, that assumpsit lies 
against a lessee from year to year, upon his agreement to pay rent during 
the tenancy, notwithstanding his bankruptcy and tlic occupation of his 
assignees during part of the time for which the rent accrued, which were 
pleaded in bar. And in lUilk v. jlurud, 1 H. BUi. 4.33 ; 4 T. R. 94, it was 
held that tlie bankruptcy of the tenant was not pleadable in bar to an action 
of covenant, because tlic covenant was personal. And even now, after 
the passing of the 19 Geo. 3. c. 121, s. 19, unless the assignees, under the 
the terms of tliat act, accept the lease, the bankrupt will be liable in an 
action of covenant for rent accruing due subseqneut to the bankruptcy. 
Copeland v. Stephens, 1 }i. & A. 593. By the 49 Geo, 3, c. 121, sec. 19^ 
by which it is enacted. “ Tliat in all ca'.es in which a commission of bank¬ 
rupt shall be sued forth against any person after the passing of tliis act, 
and such person shall he entitled to any lease, or agreement for a lease, 
and the assignees shall accept the same, and the benefit therefrom, as park 
of the bankrupt’s estate and effects, the bankrupt shall not be, or be 
deemed to be, liable to pay the rent accruing due after such acceptance of 
the same as aforesaid ; and after such acceptance, the bankrupt shall not 
be liable to he in any manner sued in respect or l.y reason of any subse¬ 
quent non observance or non performance of the conditions, covenants, 
or agreements therein contained : prorided that in all such cases as afore¬ 
said, it shall he lawful for the lessor, or person agreeing to make such 
lease, his lieirs, executors, administrators, or assigns, if the assignees 
shall decline, upon their being required so to do, whether they will or will 
not so accept such lease, or agreement for a lease, to apply by petition to 
the Lord Chancellor, Lord Keeper, or Lords Commissioners of the Great 
Seal, praying that they may either so accept the same, or deliver up the 
lease, or agreement for the lease, and the possession of the premises de¬ 
mised, or intended to be demised, who shall thereupon make such order 
as in all the circumstances of the case shall seem meet and just, and which 
shall be binding on all parties." 

Under this section tbc general assignment does not vest the term in the 
assignees, and they arc not bound to accept the term. 1 Born. & Aid. 
593. J'ealu^, 238. 1 Esp, 223. 7 East, 335. 3 Camp. 340 ; but they 

sliould make their election promptly ; and having once made it, they must 
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ploas, pleaded, that before the rent I»ecaine due he 
became a bankrupt, stating the proceedings in* the 
bankruptcy special!}’, and among others the assign¬ 
ment by the commissioners to the assignee, by virtue 
whereof the said assignee, before the rent became due, 
c’litered on the premises, and was possessed thereof 
until the expiration of the term. The plea did not state 
the plaintiff acce])tcd rent from the assignee, or assent¬ 
ed to the assignment. The plaintiffdemurrcil generally 
to this plea, and the defendant joined in demurrer. 

Jia/fhc'iii, for the plaintiff. The (|ucslion is, whether 
a man, becoming indebted for rent after his bankrupt¬ 
cy, is liable to pay it. It has been the uniform opinion 
of the court, that where a debt becomes due after the 
bankrui>tey, he is liable to it. Ai//efl v. James, il'2 
Geo. III. is in |>oinl. 


iihidr. Iiy that defisioii. V.irious flcrisioris liavc taken place a> to «lial 
shall amount to an acreiit.mcc of the lease by the .-issipnees. The act of 
piitliiii; up the baukriipt's interest in the lease to sale, is not of itself suf- 
fieient to make the assii'iioe.-. liable. J’uriicr v. Jlh hnrdtox, ~ Kni.t, . 

Unt the aceeptance of rent, &e. does. 1 ti. & A. 59;!. \nd any inter¬ 
meddling with, and assuming the management of a farm, will render them 
liable. 7 Taunt. '20'). The entering upon, and taking jiossession of the 
bankrupt’s leasehold premises, although tlie bankrupt's effects are upon 
those premises, and the assignees deliver np the keys immediately after 
the effects are sold, is suiheient to make them liable. 1 B. & .4. 
Assignees selling the bankrupt’s reversionary interest of premises, of 
whieh he has also a lea.se, ainnunts to an acceptance. 2 Stark. .109. .And 
if assignees refuse to give up possession of premises, this will be proof of 
acceptance. 2 Stark. 5.15. 

This .section does not apply to collateral securities, or to an assignee, 
blit is confined to the case of a lessee ; and where the plaintiff, a lessee, 
assigned his term to the defendant, who thereupon gave to the plaintiff a 
bond to indemnify him against the rent and covenants in the lease ; the 
bond was forfeited, the defendant afterwards became bankrupt, and the 
assignee accepted the lease held, that the plaintiff could recover on the 
bond, as he had not actually made any payment before the bankruptcy, 
and was therefore unable to prove under the commission; and as the 
court considered the statute .19 fjeo. ;l, c. 121, s. 19, not to apply to col¬ 
lateral securities or to an .assignee, but to be confined to the case of a les¬ 
see. younij v. 7'aplor, H 'Taunt. .'llS. 

The landlord may tile a bill to compel the assignee* to accept or not. 
1 Hnsr Hep. 41'|. 1 Mnihint . Jl. 
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But the Court held clearly that in this action (which 
ivas'an action of debt) the plaintifl'could not recovc-r, 
as debt was not maintainable after assiginnenl. Cro. 
Jac. AS4. And the court were rather inclined to think, 
that if it had been covenant in the case of bankruptcy, 
the lessee would not have been liable. Vide M(ii/or\. 
SteTcard, 1 Barnes, 61. But as to this they gave no 
opinion. 

-V. B. The parties afterwards desired leave to have 
it set down to be again argued. 

Second argument. 

Beareroft, for plaintifl’. On the former arguuieiil, 
counsel was prepared onl}’ to argue the general ques¬ 
tion ; but we have a right to go into any fault iit the 
plea. The case. Marsh \. Brace, Cro. Jac. 334, was 
cited, as being against the plaintiff; but that case was 
where the lessor has accepted rent from the assignee. 
Where the lessee assigns, the lessor has two strings to 
his bow. He may call upon lessee in res{)ect of pri¬ 
vity of contract, and upon assignee in resj>ect of pri¬ 
vity of estate. IValker v. Harris, .S Co. ‘22. There the 
lessee had assigned, and the plaintifl' brought an action 
of debt against the lessee, and it was held that the ac¬ 
tion lay. There are three privities between the lessor 
and lessee, viz. 1st, of estate; 2d, of contract; .fd, of 
both : and the privity of estate remains after the as¬ 
signment, therefore debt lies till he has accepted the 
new tenant. Q Sound. 181. 3 Mod, 3Q5. In an ac¬ 

tion of debt against the executor of the original les¬ 
see, it was held maintainable as far us he had assets. 
Barnes’ notes, Canton v. Graham, Therefore in case 
of a common assignment, the action clearly lies. 


The next <[ucstion is, whether the action is main- 
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luinablc, ihc defendant being a bankrupt. It will be 
said the bankrupt has delivered up his all, and the 
land itself; therefore it would be hard if he should be 
now called upon. The same argument would apply 
in the case of a common assignment by him. The 
act of bankruptcy is his own act'in general. The ge¬ 
neral principle is, that where the certificate discharges 
a debt, it must be due before the act of bankruptcy. 
I’his rent was due after the certificate. In Aylett v. 
James, Mich. Geo. III. C. B. where the defendant 
pleadi'd his discharge under the insolvent debtors’ act 
(to an .action of covenant) ; yet even in that case it 
was held, the defendant was not to be discharged. 

Haywood, for the defendant. The rent must be paid 
«!>ut of, and not for the land. Where there is no e-v- 
press cuvenatit to [»ay, and the land is out of the le.s- 
sce’s possession, an action will not lie. The redden- 
dam will, in some cases, inipl}' a covenant to pay, but 
not after he is out of possession. There is a great 
dilfcrence between an express covenant, and an implied 
etivenant on the reddendum. 1 Sid. ••f t?, is in point. 
This is upon the reddendum. Jirown/.'ZO. Marsh v. 
Jtrace, 2 llutsl. lot. lAt. Rep. 5:». But admitting 
the whole of Mr. Bearcrojt’s argument, there are only 
two ways in which privity of contract may be disposed 
of. It may be transferred by act in law, or wholly 
destroy ed. The assignees arc the personal represen¬ 
tatives of the bankrupt to all intents. A contract 
for goods, to be paid for at a certain da\', is destroyed 
by the bankruptcy. The assignees are in the same situa¬ 
tion as executors; it must be presumed, they have ac¬ 
cepted the term, and if so, the bankrupt has no longer 
the possession: he is exonerated from all persontil 
contnicts. The privity of contract is totally destroyed. 
'I'his action is upon the reddendum, and the rent must 
be taken to arise only under the reddendum. 3 Co. '2'2. 
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F/ow. 71- Noy,75. 1 Roll. Ab. 2S(i. Where a man 

is deprived, by act of law, of that out of which the 
rent issues, he is no longer liable. Hob. 92. 1’hc 
commission is an act of law. 1 jltk. f)9« 7 Pin. 84. 

4 Burr. 2439j 46, are in point. All the bankrupt 
acts are supposed to be against the bankrupts. The 
insolvent debtors’ acts are in favour of insolvents; 
therefore the case in the Common Pleas does not apply ■ 
All the world are supposed parties to an act of parlia¬ 
ment; and this assignment being under the bankrupt 
acts, it is as if the plaintiff had joined in the assign¬ 
ment. 


Bearcrofty in reply. This is not an express cove¬ 
nant, but only a covenant in law. 1 deny that it is an 
assent to pay. All the cases I cited were of debt. It 
is then argued, that the notice and the acceptance of 
the assignment arc the same thing. 1 admit that ac¬ 
ceptance is notice, but the converse does not hold- 
In March v. Brace there was an acceptance. It is 
begging tlie question, when it is argued that this is 
the act of the law. It would be so if the defendant 
was no way accessary to it, but it is from his own act; 
and no man shall take advantage of his own wrong. 
He cited Mayor v. Stewart, 4 Burr. 2439- 

Lord Mansfield gave the opinion of the c;oiirt. He 
first stated the t;ase, and then said, that two points 
have been argued at the bar on the part of the plain- 
tifl'; 1st, that if there had been no bankruptcy in the 
case, but the defendants had assigned the lease to a 
third person, yet that he would havp been answerable 
in debt for the rent, unless plaintiff had accepted rent 
from the assignee. 2d, That the commission of bank¬ 
ruptcy, and the assignment under it, being founded on 
an act dune by defendant himself, (viz.) the act of the 
bankruptcy, shall operate only as an assignment ma<l< 
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by defendant; and therefore he is still liable to an 17B4. 
action of debt for the rent, the plea not having stated Waduam 
the plaintiff accepted any rent from the assignee. As m^lowe 
to the first point, we do not think it necessary that there 
shonld be an actual acceptance of rent from the as¬ 
signee by the lessor, to discharge the lessee from the 
action of debt, which he is liable to on the reddendum; 
but any assent to the assignment will have the same 
effect. The action of debt is founded not simply on 
the demise, but on the subsequent enjoyment; and it 
is not necessar}’ in such an action to state the deed at 
all. This point was much discussed and considered 
in the case of tVarren v. Consetty Ld. Rat/. 15(X), where 
it was agreed that nif debet was a good plea in an ac¬ 
tion of debt for rent, because the specialty was only 
inducement, and the plaintiff' need not set out the in¬ 
denture. What shall be deemed to be an enjoyment 
by the lessee, is very much a question at law. The 
lessee cannot, by his own act (without the assent of 
the lessor), destroy the tenancy; and therefore till such 
assent is given, the lessor may avow on the lessee as 
his tenant, notwitlistanding an assignment has been 
made, and the assignee is actually in possession of the 
land. Upon such an avowr}', evidence of enjoyment 
by the assignee, (not accepted rent by the landlord) 
would be proof of enjoyment by the lessee. For the 
defendant it was insisted, that notice alone to the 
landlord of the assignment was sufficient to discharge 
the lessee from the action of debt. But we think none 
t)f the cases cited warrant that position. In 1 Broxtnl. 

'22, and Cro. .lac. 334, acceptance of rent from the as- 
.signee is stated; and in 1 Sid. 447 (which is a very 
short and incorrect note), it must be understood that 
there was an acceptance of rent, or an assent to the 
assignment by the landlord. And in 2 Saund. 181, 
which was an action of debt against an assignee before 
acceptance, it was held that the lessor might sue either 
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1784. lilt' lessee or assignee. In the present case, neither 
Wadham acceptance of rent, or any assent by the landlord to 
ftUKTonx, assignee, is stated in the plea; and therefore if the 
assignment under the commission has no other effect 
tlian an assignment by the lessee himself, we think 
that the defendant ^Vould be liable to pay the rent in 
this action. This brings the case to the second ques¬ 
tion, viz. what is the effect of the assignment under 
the commission of bankruptcy ? Only two cases have 
been cited applicable to this point; for Aylett v. James, 
in the Common Pleas, is very distinguishable from the 
present, in the pleadings as well as in the question 
before the court. The two cases are Mayor v. Slewarl, 
in Burrow Sind Cantree v. Graham, 1 Barnes, 69 . The 
case of Mayor v. Stewart w'as determined on a diflerent 
point, (nanielj-) that the covenant on which the action 
was brought, was a distinct and independant covenant, 
which ran with the land. But a strong (though better) 
opinion was delivered by Mr. Justice Yates on this 
point; that as by the commission, &c. the bankrupt is 
divested of his whole estate, and rendered incapable of 
performing the covenant; it would be a hardship on 
him if he should remain still liable to it, when he is 
disabled by the act of parliament from performing it. 
The court afterwards adopted that opinion, and said, 
that in a case between the lessor and lessee, it might 
have seemed hard to leave the lessee liable to cove¬ 
nants, when an act of law had divested him of the 
emoluments, and vested them in his creditors. In 
Cantrelv. Graham, the court made a direct determina¬ 
tion on the point, in a MS. note, from whence I shall 
cite it. The case is called Canter v. Graham ; and 
there it is said, that Serjeant Skynner moved that de¬ 
fendant might be discharged on common bail. It ap¬ 
peared that defendant, in 1727, had taken a house by 
lease, of the plaintiff. Canter, for nine years (with the 
usual covenants); that after three years he lelt it, and 
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one Gukin lived in it, who paid rent to the plaintiff; 17B4. 
that ill 1733, defendant became bankrupt, and hi^ cer- wadham 
lificatc was allowed and confirmed; and this action 
was brought ag.ainst defendant for the rent of the two 
last years of the term, which had been incurred since 
llie allowance of the certificate. 'The court said, by 
the bankruptcy the lease became vested in the com¬ 
missioners, and is by them assigned to the assig¬ 
nees ; so that from that time the defendant ceased 
to be tenant of the premises, and therefore he can¬ 
not be chargeable for the rent afterwards incurred; 
and the defendant was discharged on common hail- 
The counsel for the plaintiff endeavoured to impeach 
the authority of this case, by saying, the court might 
discharge the defendant on common bail, as a case of 
hardship; hut at that time the court would not, against 
a positive affidavit of debt, have discharged the de¬ 
fendant on common bail, unless they had thought the 
law was clearly with him ; and it is manifest, from the 
words in which the judgment was given, that it was 
founded wholly on the strict law of the case, and not 
on any eircuinstauccs to govern the discretion of the 
court. Legal reason is strong with the determination ; 
for the estate is transferred and vested in the assignees, 
by virtue of the .act of parli.amcnt respecting bank¬ 
rupts ; and every man’s assent is virtually included in 
an act of parliament, and therefore it is equivalent to 
.an e.xpress assent. It was admitted on the part of the 
plaintiff, that if the estate were divested out of tin- 
lessee, particularly by the act of law, without any fault 
of his, he would be discharged. This case must be 
so considered ; for though the coinniissiou is founded 
on ail act originally done by delendant (viz. by the 
act of bankruptcy), yet the coininissiun and assign- 
ineut, by virtue of the acts of [larliament, arc the ac¬ 
tual and immediate cause of divesting the estate out 
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1784. 

Waduam 

agaitui 

MaklOWE. 


of tilt* bankrupt et injureuon remota causa sed proi imn 
spectvtur. Tliereforo we are all of opinion llicro must 
be 

Judgment fur defendant. 


1796. 

Easter Term. 


Bullock against Dommitt. 


The assignee of 
a tease, where¬ 
by the lessee 
covenanted for 
himself and his 
assigns abso¬ 
lutely to repair 
premises with¬ 
out qimlifiea- 
tioD, is bound 
to repair, not¬ 
withstanding 
they are de¬ 
stroyed by lire. 


JJECLARATION in covenant on an indenture of 
lease, between plaintiff and Carhill, tbe de¬ 
fendant being assignee of John Cartnll, for a breach of 
covenant, that lessee and his assigns would, during 
the term, at his and theif own proper costs and 
charges, well and sufficiently repair, uphold, support, 
sustain, maintain, glaze, pave, purge, empty, cleanse, 
scour, amend, and keep the said messuage or tenement 
and premises thereby demised, and every part thereof, 
with the appurtenances and the pavement, as well 
within the said premises as without in the street, so far 
as thereunto appertaineth; and all and every the pipes, 
wydraughts, sinks, privies, gutters, and glass windows 
to the said premises belonging, or in anywise apper¬ 
taining; in, by, and with all and all manner of needful 
and necessary reparations and amendments whatsoever 


Plea, that the said messuage or tenement heretofore, 
to wit, on the 20th day of September, in the year of 
our Lord J 794, was by mere accident, and against the 
will, and without the neglect or default of the said de¬ 
fendant, or his servants or family, that is to say', by 
means of a fire which accidentally broke out in a house 
adjoining to the said messuage dk tenement so demised 
as aforesaid, and communicated from such adjoining 
house to the said demised messuage or tenement, burnt 
down, consumed, and destroyed by fire, and has not 
since been rebuilt; and that the said defendant hath, 
from time to time, and at all times, since he the said 
James so as aforesaid became and was possessed of 
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and entitled to the said demised premises, with the 
ai>purtenances, under and by virtue of the said demise 
and assignment, when, where, and as often as need or 
occasion hath been and required, at his own proper 
costs and charges, well and sufficiently repaired, up- 
lu-ld, supported, sustained, maintained, glazed, paved, 
purged, emptied, cleansed, scoured, amended, and kept 
the said demised messuage or tenement and premises, 
and every part thereof, with the appurtenances, and the 
pavements, as well within the said premises as without 
in the street, so far as thereunto appertained, all and 
every the pipes, wydraughts, sinks, privies, gutters, 
and glass windows to the said premises belonging, or in 
anyw’ise appertaining, in, by, and with all and all man> 
ucr of needful and necessary reparations and amend¬ 
ments whatsoever, save and except only the said mes¬ 
suage or tenement so burnt down, consumed, and de¬ 
stroyed by fire as aforesaid, since the same has been 
so burnt down, consumed, and destroyed by fire as 
aforesaid, according to the form and effect of the said 
indenture, and of the said covenant of the said John 
CarbiU, so by him made in that behalf as dforesaid, 
in manner and form as by the said./aAa Bullock hath in 
his said declaration in that behalf above alleged; and 
this he is ready to verify, &c. ^ 

Demurrer, and joinder in demurrer. 


17915 . 


Bullock 

against 

DoMMITI. 


Shepherd, for the plainlilf. The defendant was bound 
lo repair, at all events. ^U. 27- If the lessee is bound 
by a covenant to repair, he shall do it, notwithstand¬ 
ing all accidents. Ut/. 3-u 2 Show. 40\. Brown \. 

Quilter, 2 Com. Rep. f)‘27. 2 Showers Rep. 420. 

ffood, for defendant, admitted he could not distin¬ 
guish this ease from those cited; and 

1’he Court gave 


Judgment for plaintifl. 
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Trinily Term, 

All art of pnr- 
liiinu'iit, autho¬ 
rising tnistres 
toimprovc piili- 
lic strrrts, and 
to srll waste 
lands to defray 
the rxpences of 
such iinprore- 
inents, and to 
use the money 
arising from 
such sales in 
such manner as 
they shall think 
fit, for the car¬ 
rying the pur¬ 
poses of the act 
into execution, 
does not autho¬ 
rise them to 
expend such 
money in the 
opposition of a 
bill in parlia¬ 
ment, which, 
if passed, 
would turn out 
disadvantage¬ 
ous to the pur¬ 
poses of the 
former act. 


Edwards anainxt Wilson. 

J^ECLARATION slates, that whereas the said 
plaintiff, on, &c., and lonu; before was, and 
from thencefortli hitherto hath been, and still is, elerk 
to the commissioners aeling in the e.veention of a cer¬ 
tain act of parliament, passed in the .S2d year of the 
reign of his present majesty, intilled “ An act for 
“ paving, cleansing, lighting, and otherwise improv- 
“ ing the streets, lanes, and other public passages and 
“ places within the borough of Derhi/, and for selling 
“ a certain piece of waste ground, situate within the 
“ said borough, called Nuns Green, towards defraying 
" the expence of the said improvements and the said 
defendant, during all the time aforesaid, was, and still 
is, on^ of the trustees appointed by virtue of a certain 
other act of parliament, made and passed in the eighth 
year of the reign of his present majesty, intith-d 
“ An act for selling part of a green, called Nuns Green, 
“ in thcljorough of Derby, in the county of Derby, and 
“ for applying the money arising from the sale thereof 
“ in the improvement of the remaining part of the 
“ said green, and for other purposes therein mention- 
ed,” for putting the said last mentioned act, and the 
several powers therein contained, in execution. And 
whereas also, after the passing of the said several acts 
of parliament, and whilst the said plaintiff was such 
eferk to the said commissioners as aforesaid, and whilst 


the said defendant was such trustee as aforesaid, to 
wit, &C. at, 8ic., the commissioners acting in execu¬ 
tion of the said act of the thirty-second year of the 
reign of his present majesty, did, in due manner, give 
notice to one J. T., one of the trustees appointed in 
the said act of the Bth year of the reign of his present 
majesty, and who, as such trustee, had acted iu the 
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I rusts in such act mentioned (there being at the time 
of giving such notice, no clerk to the trustees appojnt* 
cd in or by virtue of the said last mentioned act); 
that the trustees appointed in and by virtue of the said 
act of parliament, made and passed in the eighth year 
«»f the reign of his present majesty, should, and they 
were thereby required to make and deliver to the plain- 
tifl', their treasurer and clerk, a true, fair, and particu¬ 
lar account in writing, of ail money which should have 
been by the said trustees from time to time received 
by virtue of the said act of the eighth year of the 
reign of his present majesty, and how, to whom, and 
on what account such money had been paid, together 
with the proper receipts and vouchers for such pay¬ 
ments, which said notice had, in due mamner, been 
agreed to, and subscribed by the commissioners pre¬ 
sent at a certain public meeting of the commissioners, 
acting in execution of the said act of the 32d year of 
( he reign of his present majesty, duly held at &c. oh &c. 
the number of commissioners present at such meeting 
amounting to seven ; aiidfurther^ that the trustees ap¬ 
pointed in or by virtue of the said act of the eighth year 
of the reign of his present majesty, did not under their 
hands, nor under the hands of any five or more of them, 
within one month next ajter such notice given by the said 
commissioners to the said J. T. as aforesaid, make up or 
deliver to the said plaintiff, a true, fair, and particular 
account in writing of all money which had been by the said 
trustees from time to time received btj virtue of the said act 
of the eighth year of the reign of his present majesty, and 
how, to whom, and on what account such money had been 
paid, but on the contrary thereof wholly refused and 
neglected so to do, contrary to the ibrm of the said act 
of the thirty-second year of the reign of his present ma¬ 
jesty ; and further, that the trustees appointed in or 
by virtue of the said act of the 8lh year of the reign 
of his present majesty, from lime to time received by 
VOL. IJ. 'i s 
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virtui- «if llu‘ same acl, divers sums of money, amount¬ 
ing ’n the whole to a large sum of money, lo wit, &e. to 
wit, at, See. and that the money, which at the time o< 
giving such notice as aforesaid, remained in their hands, 
upon the balance of the account of the money received 
and paid by the said trustees, by virtue of the said last- 
incntioned act, amounted lo a large sum of money, to 
wit, the sum of &c. to wit, at &e.; of which said se¬ 
veral premises the said defendant afterwards, and after 
the expiration ofone month from thetimeof givingsucli 
notice as aforesaid, to wit, on &e. had notice, whereby, 
and by force of the said act of the Aslnd year of the 
reign of his present majesty, an action hath accrued 
to the said plainlilf, as such clerk as aforesaid, to de¬ 
mand and* have of. {fee. from the said defendant, as 
such trustee as aforesaid, on behalf of all the said 
trustees, the said sum of, tkc. being the money remain¬ 
ing in the hands of tlie said trustees, upon the balanc(< 
of such account as aforesaid, parcel, &c. There wi re 
also counts for inonc}' had and received as trustee, &c. 
and on an account stated. To this declaration the 
defendant pleaded the general issue, nil debit. In 
Easter Term, 170b, by a rule of his majesty’s court of 
King’s Bench, made in this cause, it was ordered, that 
the judgment which had been signed in this cause 
shoidd be set aside, the defendant undertaking to ad¬ 
mit every thing necessary for bringing on the (juestion, 
t'iz. whether there was any balance in the hands of the 
trustees under the former aet of parliament at the time 
of bringing the action, which is to depend upon tin- 
question, whether the sum of 94/. 17*. 7d. being the 
■expcncc incurred in opposing the late act, ought to be 
allowed to the trustees under the former act, or ought to 
be recovered in this action, as a balance in the hands of 
the treasurer, and that he the said defendant is a trus¬ 
tee, against whom an action may be brought under 
the last act. 
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The cause came on lo be tried at the last summer 
assizes, bcfurc Mr. Justice Huller, nhen the followjng 
case was made for the opinion of the eourt, viz. in 8lh 
(ieo. HI. an act of pariiaiueiit passed, intituled, "An 
" act for selling part of a green, called Nuns Creeu, in 
“ the borough of Derbif, and for applying the money 
" arising from the sale thereof in the improvement of 
“ the remaining part of the said green, and for other 
“ purposes therein mentionedreciting that there was 
within the borough of Derby, in the county of Derby, 
a certain piece of ground, called Nuns Green, contain¬ 
ing by estimation forty-eight acres, or thereabouts, on 
which the freeholders, owners, and occupiers of mes¬ 
suages, lands, and tenements, and burgesses within 
the said borough, had right of common. Also recit¬ 
ing. that several small buildings had lately been erect- 
«;d thereupon, and great damage had been done to the 
said green by persons digging gravel thereout, to 
the no small detriment and loss of the freeholders, 
occupiers, and burgesses, having right of common 
thereon, as well as to the prejudice of the health of 
the inhabitants of the said borough, by reason of the 
stagnated water and other nuisances. Also reciting 
that the said borough was, by the increase of trade, 
become very populous, and that there was a want of 
more dwelling houses for the inhabitants. Also recit¬ 
ing that if the said nui-sances and incroachments on the 
said green were removed and prevented, and power 
given to sell part thereof, for the purpose of erecting 
dwelling houses and buildings thereon, and the money 
arising from such sale were applied in removing the 
said nuisances and incroachments, it would greatly 
tend to the benefit and advantage of the said freehold¬ 
ers, owners, occupiers, and burgesses, as well as of the 
other inhabitants of the said borough ; it was therefore 
enacted, that the mayor and recorder of the borough 
Derbii, I'or the time being, the Right Hon. Lord 
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Frederick Cavendish, the Right Hon. Lord ScarsdaU\ 
the defendant in this action, and forty-nine other per¬ 
sons, were thereby appointed trustees for putting tlu- 
said act into execution. It is also enacted, that such 
part of the said Nans Green as extends in lengUi fn>in 
the late dwelling house of Gilbert Cheshire, Es{j. to the 
dwelling house of George Manifold, in depth not t‘x- 
ceeding forty-five yards, should be vested in the said 
trustees and their successors for ever, freed and dis¬ 
charged from all right, title, or interest whatsoever, 
which the freeholders, owners, and occupiers within> 
and burgesses of the said borough of Derhif, or any 
other person or persons, could or might have in or to 
the same, or any part thereof; in trust nevertheless to 
sell and convey the same, in the manner and for the 
purposes thereinafter mentioned. It tc'as further en¬ 
acted, that the said trustees, or any nine or more of them, 
should or might, out of such monies as should arise from 
the sale of the said ground, in the first place patf and dis¬ 
charge all the expences of obtaining the said act, and of- 
tencards in removing and taking away the pinfold, setting 
up the same again, and of removing and taking azeay all 
other buildings, and all inctosures, and other incroach- 
ments whatsoever, and of improving the remaining jmrt of 
the said Nuns Green, and of defraying all other expences 
attending the execution of the said act, in such manner as the 
said trustees, or any nine or more of them, should think 
most useful and beneficial to all parties interested therein. 
It was further enacted, that it should and might In- 
lawful to and for the said trustees, or any nine or more 
of them, and they were thereby authorised and em¬ 
powered, to level and fill up all the pits and uneven 
places of the said green, and to ornament and improve 
the same in such manner as they should think most 
advantageous and beneficial; and that all the pro¬ 
ceedings of the said trustees should be entered in a 
book or books to be kept for that purpose, and to be 
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I hem, or their clerk for the time being. And if Euwauus 
further enacted, that from and after the passing of the 
said act, the part of the said Nuns Green remaining 
unsold, should be and remain a common, on which 
the freeholders, owners and occupiers of houses, lands, 
and tenements, and burgesses of the said borough, 
should Jiave right of common. That the trustees, in 
pursuance of the said act, soon after the passing 
thereof, disposed of the whole of such part of the 
ground which was vested in them, and directed to be 
s«)Id, and from time to time, from the passing of the 
said act down to the year 1791, continued to act in 
the execution of the trusts of the said act, and ex- 
]>ended the money arising from such sales, pursuant 
to the directions of the said act. In the year 1791, a 
bill was depending in parliament for paving, cleansing, 
lighting, and otherwise improving the streets, lanes, 
and other public passages and places within the said 
b«)rongb of Derby, and for selling a certain piece of 
waste ground, situate within the said borough, called 
\«r/.« Gieen, towards defraying the expcnccs of the 
said ini[)rovcincnts. About 2,000 persons had right of 
common on this Nun's Green; that about 1,G00 per¬ 
sons signed a petition to parliament for the bill, and 
about 1,100 persons signed a petition to parliament 
against it, many having signed both for and against 
it, \i\ Januarif, 1791, thirteen of the trustees of the 
8th Geo. 111. by an advertisement in the Derby papers, 
called a meeting of the trustees, to take into consider¬ 
ation so much of the report of the committee ap¬ 
pointed to prepare a plan for more effectually paving 
and lighting the streets of the said Dorougb, as related 
to the said Nuns Green ; and on the iGth March, 1791» 
at a meeting of the said trustees, held in pursuance of 
ihc said act, it was resolved, that it is the opinion of 
“ this meeting, that us by the proposed bill fur paving 
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- and lighting the streets of this town, it is intended 
“ 4> sell SuHS Grten, the bill shall be opposed, and a 
“ petition presented to parliament for that purpose, 
“ the cxpence of which shall be paid out of the inoncv 
“ belonging to the said green.” This resolution w:o 
entered in the proceedings of the said trustees, and 
signed by thirteen of them. In consequence of the 
above resolution the bill was opposed in parliament, 
and the sum of 94/. 17*. 7hd- the subject matter of ihi.s 
cause, was expended and paid by the treasurer to the 
trustees, on the 14th Nov. 1791, which bill was with- 
dratvn. 


In the 1792 an act passed, which was also opposed 
in parliament, intitled, “ An act for paving, cleansing, 
" lighting, and otherwise improving the streets, lanes, 
“ and other public passages and places within the 
“ borough of Derbi/, and for selling a certain piece of 
“ waste ground, situate within the said borough, called 
“ Nuns Green, towards defraying the expenccs of the 
“ said improvements,” By w’hich it is enacted, that 
certain persons therein described, should be commis¬ 
sioners for carrying the said act into execution; and 
the remainder of Nuns Green was thereby vested in 
them for the purpose of sale, and applying the money 
arising from the sale in such manner as therein men¬ 
tioned. That the trustees, appointed hy virtue of the said 
act of the Bth Geo. III. should, and they arc thereby 
required, under their hands, or the hands of any Jive, or 
more of them, toithin one calendar month next after notice 
should he given by the said commissioners to the clerk to 
the said trustees, or left at his last or usual place of abode, 
or if there should be no such clerk, upon such notice being 
given to any one or more of the said trustees, who have 
acted in the trusts of the said act of the Bth Geo. III. 
or left at their respective last or most usual place of abode, 
make up and deliver to the said commissioners, at a meet- 
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tug to be held iu pursuance of the said act, or to such 
other person as they should direct, a true, fair, aui^ par¬ 
ticular account in writing of all money which shall have 
been by the said trustees from time to time received, by 
virtue of the said act of the 8(A Geo. III., and how, to 
whom, and on what account such money has been paid, to¬ 
gether with the proper receipts and vouchers for such pay¬ 
ments; and the said trustees shall pay all such money n% 
upon the balance of such account, appear to be in theii 
hands, or in the hands of any other person or persons, fur 
their use or on their account, to the said conimissioncrs, at 
a meeting to be held in puisuance of the said act, or to 
such other person as they should appoint, to be applied 
for the purposes of the said act ; and if such trustees 
should refuse or neglect, at the time and in manner us 
aforesaid, to make out and deliver such accounts, or to 
produce, and deliver the vouchers relative thereto, or make 
such payments us aforesaid, then and in any oj the said 
cases the said co/nmissione/s are thereby empowered to 
cause an action to be bi ought against ani> one of the said 
trustees, OH behalf of all the said trustees, ia any of his 
aiujesly s courts of record at VV'estiiiinstcr, in order to re¬ 
cover such money from the said trustees, with costs of suit. 
The eonnnissioners under ihe last act of’ |>arliuiu«.nl 
duly proceeded to execute the powers thereof, aud 
I he plaintilf was regularly appointed their clerk and 
treasurer. And the said coinuiissioncrs caused such 
notice to he given to the said trustees under the 8th 
(ieo. 111. as is reejuired by the act of 8‘2d Geo. III. re- 
(]uiriiig them to make up aud deliver to the plaiutid' a 
true, fair, aud particular account iu writing, of all 
money which had been from time to time received by 
virtue t)f the said act of the 8th Geo. Ill,, and how, to 
whom, and on what account such money had been 
paid, together with the proper receipts and vouchers 
for such payments. That the trustees did deliver an 
account, with the proper receipts and vouchers ; that 


(il7 


»7«>7 . 

EUWAUUS 

(ggfai/titt 

Wilson. 



(il8 


I7})7. 


RimAKn.v 

u^nins! 

Wilson 


CASliS IN TJfE KING S BENCH, 

iti tliiit account they took credit for the said sum ot 
y4/. ,17s. 7id- expended pursuant to an order of the 
truslees, under the 8th Geo. III. of Kith March, 17!ll, 
in opposing in parliament the bill^or selling Num 
Green. That there was no balance in the hands of 
the trustees at the. time of passing the act of 8‘Jd 
Geo. HI. unless the said sum of <)4/, 17 s. 7id. is to be 
considered as such. The question is, whether the 
plaintid'is intitlcd to recover. 

Clark, for the defendant, was called upon by the 
court to argue. The (picstions are, first, whether the 
aiiplication of the money by the parties was proper ; 
and secondly, whether the form of action is proper. 
The trustees had a discretionary power under the for¬ 
mer statute, to act as they should think most useful for 
the carrying the pur[>oscs of the act into execution. 
Now an application was made to parliament to take 
the trust out of their hands ; and that Nuns Green 
should be sold to jiay the expcnces of the act. The 
trustees did not act impropcrlj' in opposing the bill. 
No commoners opposed it; and the trustees applied 
the money in opposing it; and the bill was thrown out. 
Clearly the opposition of the bill was for the purpose 
of carrying the former act into execution; for if the 
bill had passed, the former act could not have been 
carried into execution. Mr. Justice liuller was of 
opinion for the defendant on this poi.nt. The other 
objection is, that this action cannot be maintained. 
The balance of the account, if any, can only be re¬ 
covered ; and here there is no balance : the treasurer 
is obliged to pay over the money when ordered by the 
trustees. The legislature did not mean to leave the 
question to a jury, to say whether the money was pro¬ 
perly expended. 

The Court, however, thought otherwise on both the 
points, and gave 


Judgment fur plaintill. 
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PunoBR and others against Watt and amther. 


J796. 

Hilary Term. 


JJECLARy^TON for goods sold and delivered to a direction by 

defendant, and on the common money counts, ban^m.^who 

and account stated. The defendant pleaded the ee- were indebted 

. ‘ ^ to him in a 

ncral issue. At the trial of this cause before Lord larger amount. 
Chief Justice Ke-nyon and a special jury, at Guildhall, ^dit*^f°liis* 
the sittings after Trinity Term, the jury found a ver- creditor (who 
tlict for the plaintiffs for the sum of 2584/. 12s., sub- the bankers), 
jeet to the ofiinion of the Court upon the following a^sum^of ^<1-’ 


ease, viz. John Pedder, and Co. the plaintiffs, arc mer¬ 
chants, at Cork, Ireland. Messrs. iVatt and IValker, 
the defendants, are merchants at Liverpool. Messrs. 
I'orhes and Gregory, and their late partner Mr. Bur~ 
ton, were for man)' years merchants in London, and 
carried on business both during the lifetime of Mr. 
Burton, atid afterwards under the firm of B. Burton, 


ncy, 80 as to 
make the samp 
as A biU at one 
month, which 
the bankers 
consented to 
do, but who 
only considered 
it as a payment 
to be made at a 
future day, 
does not 


Forbes, and Gregory, down to the time of the failure of 
Forbes and Gregory, hereinafter mentioned. Messrs. 
Citldwell and Co. were bankers at Liverpool, with whom 
.M essrs. Forbes and Gregory were partners in that busi¬ 
ness, only as the same was carried on at Liverpool; but 
Messrs. Caldwell and Co. had no concern in the house 


AltIVUUI. 




payment; and 
in a case of 
this nature, 
where the 
bankers became 
bankrupts be¬ 
fore the day 011 
which the cre¬ 
dit would ex- 


of Burton, Forbes, and Gregory, in London. Pedder hSd’, the'dTbtor 

and Co. corresponded, and had an account with the not dis- 

‘ . charged by such 

bouse of />. Burton, Forbes, and Gregory, in London, payment. 

wlio acted as their bankers and agents, and on whom 


they drew bills, but had nt)t any account writh Caldwell 


and Co. At different times, between the month of 


May, 1784, and the month of January, 1792, Pedder 
and Co. supplied IVatt and IValker with provisions to a 
eonsiderable amount. In the course of these transac¬ 


tions, Pedder and Co. always ordered the payments to 
be made to their correspondents, B. Burton, Forbes, 
s'.nd Gregory, in London, but never, in any one in- 
+taiiee, ordered such payment to be made to Caldwell 
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aiul Co. fVatt and Walker accordingly, Iroin lime to 
time^ remitted by bills to Burton, Forbes, and Oregon/, 
the several sums due from them to Pedder and Co. and 
always advised Pedder and Co. there(||[[. That in two 
particular instances, that is, in 1787 and 1789, Wait 
and Walker, being ■ indebted to plaiuliifs for provi¬ 
sions, paid the several sums due to plaintiffs to Cald- 
zcell and Co., on account oi Burton, Forbes, and Grego¬ 
ry, with directions that Burton, Forbes, and Gn-gon/ 
should credit the account of plaintifl's to the amount 
of such sums on a future day, as they did in the pre¬ 
sent case. That plaintiffs had notice from Burton, 
Forbes, and Gregory, of such credit being given by 
them, and acquiesced therein. In November and De¬ 
cember 1792, Watt and Walker sent orders to Pedder 
and Co. to ship sundry provisions in the John, the 
Tretaveney, the Green Castle, and the Alathea, for Ja¬ 
maica, which were shipped accordingly. On the 4th 
February, 179^^, Pedder and Co. wrote to Watt and 
Walker as follows, viz .: “The total tinuunt of invoices, 
8tc. per the sundry vessels, deducting iU. percent, dis¬ 
count as usual, makes Os. 7d. Irish, which siun, 

brought into English money at par, makes '2283/. 14s.6t/ 
sterling, and at your leisure you will please to remit the 
same to B. Burton, Forbes, and Gregory, Esijrs. London, 
for our account.” Watt and Walker having an account 
with Caldwell and Co. as bankers, on the 25lh Febru¬ 
ary, 1793, gave the following order to them, viz. : 
“ Place to the credit of Messrs. B. Burton, Forbes, and 
“ Gregory, £283/. 14$. oc/., so as to make the payment 
“ the same as a bill at one month from this date to 
‘‘ Messrs. Pedder and Co. of Cork. W. and VV,” On 
the same 25th February, Caldwell and Co. wrote to 
Burton, Forbes, and Gregory as follows, viz.: “ Messrs. 
“ Watt and Walker desire you will credit the account 
of .John Pedder and Co. 228.3/. 14$. bd., as if a hill 
“ for th.'it sum had been sent this day at one month.’’ 
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(Jii the 27th February, B. Burton, Forbes, and Grego- 
rtf, sent the following answer to Caldwell and Co.: 
" will credit Messrs. Pedder boA Co. on 26th 
“ March2S.SSW\A^.5d., on accountof Messrs. Watt&nd 
“ Walker, and advise them thereof to-morrow.” On the 
28 th of February, Forbes and Gregory wrote to Ped- 
der and Co. “ We shall credit you on the 28th March 
by order of Messrs. Watt and Walker, of lAverpoot, 
2283/. 14s. 5d," On the 10th March, Pedder and Co. 
received a letter from Watt and Walker, dated Liverpool, 
6 th March, saying," We received your letters, the last 
" under date the 4lh ult.; on examining your account 
“ therein contained, we find it right, and paid on the 
" 23d ult. to Messrs. CaldwcU and Co., on your ac- 
" count, 2283/. 14s. 5d. W.and W.'* To which last- 
mentioned letter Pedder and Co. did not reply. On 
the l6th March, 1793, the house of B. Burton, Forbes, 
and Gregory, of Loudon, stopped payment, and on the 
IStli a commis^un of bankrupt was issued against 
them. On the 18th March, Caldwell and Co., of Liver¬ 
pool, stopped jiayinent, and a commission of bankrupt 
was soon afterwards issued against them. That be¬ 
fore, atrd at the time when the above-mentioned letter 
«jf the 2olh February was vrritlen by Caldwell and Co. 
to Burton, Forbes, and Gregory, and from thence con¬ 
tinually until the time of the several failures above- 
mentioned, Caldwell and Co. were indebted to Watt 
and Walker to a much larger amount than the sum or¬ 
dered to bi? paid by them to B. Burton, Forbes, and 
Gregory, and that Pedder and Co. were, at the time of 
those several failures, indebted to B. Burton, Forbes, 
and Gregory in 1717/. 12s. 4d. No entry vvas made in 
the books of B.Burton, Forces, and Gregory, to the cre¬ 
dit of Pedder and Co. for the amount of their account 
with Walt and Walker, e.vccpt iu a book which they 
call a prospectus book, which contains entries as a 
memoranda of payments to be made by Burton, Forbes, 
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and Gregory, on future days, wherein the said sum of 
2s{8S/.'14s. 5d. was entered as a payment to be madt; 
on theQSih March;nor was any remittance, except as 
aforesaid, made by Watt and Walker to B. Burton, 
Forbes, and Gregory, on account of Pedder and Co., 
after the said letter’of Pedder and Co., dated the 
4 th February, 1793. No entry was made in the books 
of Pedder and Co. to the debit of Burton, Forbes, 
and Gregory, for the amount of the last account of Ped- 
der and Co. with Watt and Walker, except in a book 
kept by Mr. John Cotter, the acting partner in the 
house of Pedder and Co., for the purpose of entering, 
as memoranda, the sums expected to be received and 
paid, and called by him a personal ledger ; in which 
book the said John Cotter, on the 7th March, made the 
following entry to the debit of Burton, Forbes, and 
and Gregory'. “To remitted by Watt and alker 
‘2C83/. 14s. 5d.'’and in which book, under the same ac¬ 
count, sometime in the month of Amil afterwards, he 
made the following entry : “ deduct Watt and IValker’s 
money, which never was remitted, 2283/. 14s. 3d.” On 
the 17th of October, 1793, the said John Cotter wrote 
to the defendants as follows : “If we had any colour of 
“ supportin insisting, at this moment, that Barton and 
“ Co. should credit us for the money, 1 would rather 
“ commence a suit with them than exchange another 
“ word with you.” The question for the opinion ol the 
Court was, whether, under all the circumstances, the 
(tlaintiffs are entitled to recover. 


Scarlet, for the plaintiffs. The plaintiffs arc enti¬ 
tled to recover. There are two points in the case ; 1st, 
Whether any payment was made before the 2Hth 
March. 2dly. Whether the defendants were discharg¬ 
ed by any future payments. The defendants give cre¬ 
dit to Burton and Co.; but the latter only credit their 
account ftir payment to he made to the plainlifl.s on 
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ll»e 28lh March. The plaintiffs have no credit given 
them till the 28th of March, which was after Burton 
and Co.’s bankruptcy. As to the second question, I 
contend, that the defendants were not by their acts 
discharged from any future responsibility. This was 
never considered as a payment,by any party. The 
plaintiff's never depended on the transaction as such. 
No bill ha.s, in fact, been drawn, though the parties deal 
as if they had drawn one. The plaintiffs had a credit 
on the defendants for the money, till they had be(;n 
paid by Burton and Co., which they expected on the 
28th March, 

King, for defendant. What has happened did, in ef¬ 
fect, amount to a payment of the defendants. In the 
ease of a bill, a’promise to consent to accept is an ac¬ 
ceptance (a). If this can be considered as analogous, 
then Burton and Co. have discharged the defendants. 
Billons V. Fan ^errop, 3 Burr. lG63. 

Loan Kenyon C. J. This case was not reserved 
on account of any difficulty. The jury were of opinion 
with the plaintiff’ at the time of the trial. The (ques¬ 
tion was, whether the money had been paid by any 
thing that has haq>pened. Forbes and Co. and Cald¬ 
well and Co. were both bankrupts before the 28th 
March. They accepted the bill by agreement; but 
before the time of payment both parties became bank¬ 
rupts. 

Judgment for plaintiff's. 


(«) Not so now, in the casoofiiil.Hnd bills. See 1 & 2 Gen. IV. c. "S ^ 
jiud Cux V. Truy, 5 liarn. &. AU, 474. 
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Mich. Term. 

In an action on 
a bail bond, tLo 
return of the 
writ, on which 
the defendant 
in the original 
action was ar¬ 
rested, must i>e 
stated with cer¬ 
tainty. 


Everrtt and another^ As.dgnees, S^c. of Sheriffs 
of London, agaimf Tunnard, Gmt. one, ^r. 

rpHis was an action on a bail bond against ibc de¬ 
fendant, as one of the bail. The declaration 
stated, that whereas one Jofm Pike, heretofore, to wit, 
on the .'ith day of October, in the year of our Lord 
17(X)» had been arrested, and teas then in custody of 
the said Geo. Mackenzie Macanlatf and Rich. Carr 
Gli/n, then, and at the several times hereittafter men¬ 
tioned, being sheriffs of the city of London, under and 
l> 3 ' virtue of a certain writ of our Lord the now King, 
eommonl}' called a latitat, before them issued outofth*’ 
said court of our said Lord the now King, before the 
King himself, at tVestniinuter, in the eount v of Middle¬ 
sex, In’ and at the suit of the said John Everett and 
Francis, against the said .John Pike, and directed to 
the sheriffs of the said cil}’ of London, b^* which said 
writ our said Lord the King had commanded the said 
sheriffs that they should lake the said John Pike, if he 
should be found in their bailiwick, and him safely 
keep, so that they might have his body before our said 
Lord the King at fFestminster, on Saturdaif next after 
the morrow of All Souls, to answer to the said John 
Everett and Francis, in a plea of trespass, and also to 
a bill of the said .John Everett and Francis, again.st the 
said John Pike, for thirty pounds, upon promise, ac¬ 
cording to the custom of the court of our said Lord the 
King, before the King himself to be exhibited; and 
that the said sheriffs should have there then that writ, 
which said writ had been, and was before then duly- 
indorsed for bail for 15/. I Is., by virtue of an affidavit 
of the cause of action of the said John Everett and 
Francis, in that behalf before then made and diilv af- 



TEMP. LORD MANSFIELD, &c. 

filed of record in the said court of our said Lord the 
King, before the King himself, according to the.form 
of the statute in such case made and provided ; and 
which said writ, so indorsed for bail, had been, and 
was before then delivered to the said Geo. Mackenzie 
Macaulay and Itich. Carr Glyn, so being sheriffs of the 
city of Jjondon as aforesaid, in due form of law, to be 
executed, to wit at Westminster aforesaid, in the county 
aforesaid. And whereas the said John Pike, having 
been so arrested, and being in the custody of the said 
George Mackenzie Macaulaif and Rich. Carr Glyn, so 
being sheriffs of the said city of T^onclon, under and by 
virtue of the said writ, for the cause aforesaid, they the 
said Richard Carr Glyn and George Mackenzie Macau¬ 
lay, as such sheriffs as aforesaid, took bail for the ap¬ 
pearance of the said John Pike at the return of the 
said writ, according to the form of the statute in such 
case made and provided ; and upon that occasion the 
said .lohn Franklin, as one of the said bail, then and 
there, to wit, on the said .'5th day of October, in the 
year of our Lord 1700 aforesaid, at Westminster afore¬ 
said, in the county aforesaid, by his certain writing 
obligatory, commonly called a bail bond, sealed with 
the seal of the said John Franklin, and now shewn to 
the court of our said Lord the King, before the King 
himself here, the date whereof is the same dav’ and 
year last aforesaid, acknowledged himself to be held 
and firmly bound unto the said George Mackenzie Ma¬ 
caulay and Rich.Carr Glyn, as such sheriffs as aforesaid, 
(by their names and addition of Oeo. Mackenzie Macau¬ 
lay, Esq. and Rich. Carr Glyn, Esq. sheriffs of the city 
of London,) in the sum of thirty-one pounds two shil¬ 
lings of good and lawful money of Great Britain, to* 
be paid'to the said sheriffs, or their certain attorney. 
e.\'ciailors, .idniinistrators, or assigns, when he the said 
John Franklin should be thereto afterwards requested; 
subject ncvcrllieb'ss to a certain condition to the said 
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writing obligatory subscribed, that if the said John 
PiAredid appear before his M.ajesty at fVeslmiiister, on 
Saturday next after the morrow of All Souls, lo an¬ 
swer the said John Ererett and Frauds, in a plea of 
trespass, and also to a bill of the said John F,rcri’ll and 
Frauds against the said John Pike, for thirty pounds, 
upon promises, according to the custom of his Majes¬ 
ty’s Court, before his Majesty to be exhibited, then 
that obligation was to be void, and of no force, other¬ 
wise to stand and remain in full force*, vigor, and ef¬ 
fect, as in and by the said writing e)bligalory, and llu- 
condition thereof (relation being thereto had), will 
more fully appear; and the said John Everett and 
Frauds, in fact say, that the said John I'ike did 
not appear before his majesty at Westminster, on 
Saturday next after the niorrt)w of All Souls, in the 
condition of the said writing obligatory mentioned, lo 
answer to the said John Everett and Frauds, in the 
plea and to the bill aforesaid, according to the exi¬ 
gency of the said condition, whereby the said writing 
obligatory became forfeited to the said Geo. Mackenzie 
Macaulay and Rich. Carr Glyn, as such sheriffs as 
aforesaid ; and the said John Everett and Francis fur¬ 
ther say, that the said writing obligatory being so for¬ 
feited, and the money therein specified being wholly 
unpaid to the said Geo. Mackende Macaulay and Rich- 
Carr Glynn, they the said Geo. Mackenzie Macaulay 
and Rich. Carr Glyn, as such sheriils as aforesaid 
afterwards, to wit, on the 11th day oi' November, in 
the year aforesaid, at Westminster aforesaid, in thr; 
county aforesaid, by a certain indorsement on the said 
writing obligatory, then and there duly made and at- 
^tested, assigned over the said writing obligatory to the 
said John Everett and Francis, in pursuance of the 
statute in such case made and provided, as by the said 
assignment so made and attested and duly stamped 
before the commencement of this suit, and now shewn 
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lo the; court of our said lord the kinn, before the king 
himself here, the date whereof is the same day and 
year last aforesaid, more fully appears; by means 
whereof, &.e. yet, ike. 

Demurrer for the following causes, viz. that it docs 
not appear in or by the said declaration, when or on 
what day the said writ of hililal therein mentioned 
issued, or in what year the same was returnable ; but 
it is only in and by the said declaration alleged, that 
the said John Pike therein mentioned, heretofore, to 
wit, on the 5th day of October, in the year of our Lord 
t/fJO, bad been arrested, and was then in custody u.ti- 
der and bj’ virtue of a certain writ of lolilat, before 
then issued out of the court of our said lord the kinjf 

t 

before the king himself, returnable before our said 
lord the king, at Wcsttninsler, on Stiiurdai/ next after 
the morrow of AH Souls, w’ilhout setting forth on what 
day, or in what yt ar in particular, such writ of latitat 
issued or was returnable; and for that the said writ of 
latitat, in the said declaration mentioned, is not de¬ 
scribed with sufficient certainty, to enable the said 
John Franklin to dispute or offer any issue on the ex¬ 
istence thereof, or on the fact of issuing the same; 
and for that it is not expressly averred in the said de-' 
elaration, nor doth it thereby appear, that the said 
writing obligatory therein mentioned was conditioned 
for the appearance of the said John Pike at the iden¬ 
tical day mentioned in the said writ oi latitat, or that 
the said writ was to answer to the same plea and bill 
as are therein mentioned; but it is onlv generally 
stated, that the said writing obligatory was conditioned 
lo appear on Saturduif after the morrow of .4// 

Souls, to answer to the said John Everett and Francis 
in a plea of trespass, and also to a bill of the said 
John Everett and Francis, airainst the said John Pike, 
for thirty pounds, ujion promises, according to the 
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I .\S1> IN rilU KIN(:’> Ul'NCII 

iii.'tiiiii ul III:- ni:i|csly’t- i nurl, bi fon In- in.insly (>> 
111 - i-^lultiU'd, witliuiit anv avrriiu'iil whalsoovci i-nn 
m-flinsi those lads anil ciri’inuslaiici s willi ilu- r» turn, 
or cause of action, in tin- said writ oi latitat i and loi 
that it is not cxjircssly allc^id in or l>v the said di-- 
claralion, nor dollt- it llicrchv ajijicar, that the said 
assignment ol' tlu said writing ohligalorv in tlic said 
declaration mentioned, was attested l>v two or more 
credible witnesses (f/l : ami lor that the said di i lara- 
liuii is ill various oilier resju-cts nncerlain, argumenla- 
live, iiisudicieiit. and informal 
Joinder in demurrer. 


'I'he counsil for tlie ptaintitf admitti-d the m-ul- 
ticicnev id (Ik -talenient as to the return ol the writ, 
and the (^ourt gave jiidgmenl for tlu- defendant, hut 
gave the plaintill’liherly to amend. 


(t! It i> To sTatf tlint tlj<* 8htf*rWr the IkmuI 'frcttnlinr 

t<» Tilt' without iillririiit! that thi* was st .tit*.I (*» >\it- 

nosed. //■*//»>, -Ittf"’—1#, u.ii. 2 SfiumL hX—C. i H'lA. i27. If tin- 
:is‘‘iL'nincnT hr ^tatrd iiiarrtiratcly. ii fatal. n u 1 //'o . 
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was a s|H’eiai ease for the opinion of tin 
"Court. .An ac tion wa- hronght on the following 
declaration : That the plaintiffs, on thet/lh Hlai/, 1787, 
at Loudon, ter wit, in the parish of Sic. were, and long 
before have hc.cn, and still are, in eo[iarlnership to¬ 
gether, and dealers in foreign wines, within the limil- 
of the chief ofiicc; of c.xeise in Loiulini. 'I’Jial the ch 
liaidants, on the same day and year were-, and froin 

[d Tlio and 7tlj ht ctioi.' of this .nt arc tio\v i v|iii< d 
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thence liilherlo h:ive been, coiiiniissioners of excise in 
Ei/glaml, to wii, nl. ImikIou aforesaid. That after the 
]>assiii," of a ctTlaiii act of parliantenl^ made and 
passed at llie parliaiix-nl hedden at If e<ttrnhister ihf 
I 81 I 1 Maif, 17H'1, ill llie 'J4tli year of tli<- reifijii of Kiriii 
ft CO. III., and Iroin iJuTiee coiilimied, by several pro- 
ro£j[alions, to tin- o.'td day <>i'Jn/ttiari/, 17 ^ 7 , inlilled 
An a<‘l for making allovvnnct s to the dealers in to- 
reiijii wines for tin* slock of certain foreign wine^ le 
ilu'ir possessitin at a ta;rlain time, upon whi<li tbi. 
s|iiti«'S on importation have been paid, and Ibr ann iid 
»ng several laws relative to the revenae of cveisf " 
'\nd ln'twicn the !)th and tolh day- ol A/m/, 17^7. h 
wit, on the Igtli day o\' Matf, in that year, tin ]»lam 
till’s, so being such dealers in foreign wines, hail divers 
iarge ipi!intitit!s of Portugal tiiul Spanish wines, that 
is to s:iy, 4.> tons and IHI gallons of Portugal 'vine, 
every ton thereof containing '25'2 gallons of Portugal 
wine, and 1 ton and !) gallons of Spanish wine, lh< 
aid last mentioned ton containing 252 gallons of 
Sptmish wine, in the slottk ol the phiintilfs, so being 
siicb dejdeis aiorr-stiid, within the limits of the said 
ehit;f otHee of excise in London aforc>:iid, and whidi 
wines had been imported into liu port of London, and 
tor wliirdi seteral tpiautilies ol' wine all ihe dalies im¬ 
posed for and in respeel ihereof h.id liei ti before that 
lime there paid, and were pre.ved to be paid, to wil, at 
EoHf/ort aforestiid. That belbre the li 1th day oi'.fulj/, 
1787, to wit, on the 'i'id day of June, 1787, the plaiii- 
tilfs, so being such de.ilers as aforesaid, then residing 
within the limits of the chief otticc of excise in Lou¬ 
don, to wil, at London aforesaid in the parish and 
ward aforesaid, did, aceording to the form and eii’ecl 
of the aforesaid staUiU-, apply to the defendants, so 
being etmimissioncrs of excise as aforesaid, for the al- 
lowanci s by the aforesaid ae.t granted, by a petition 
iti writing, stating I herein the aiuounl of the allow- 

■1 


i7K(S. 


WllITMOlJI 
and othf ! 

PaI'II. f.<»v 

ttn! iifht'r 



<).J0 


1 / 88 . 


Whitmore 
and iithiTS 
affaiHst 
r.\Vll.LON 
n/,i' others. 
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ance claimed by the plaintiffs, so being such dealers 
as aforesaid, and the several sorts and <]uantities of 
wine respectively, for and in respect whereof sueh al¬ 
lowance was claimed, and from whom the same was 
received, and that the same was the sole and enliro 
property of the plaintiffs; to which said pclition was 
annexed an affidavit, made and sworn by John IVhit- 
more, the cider, one of the petitioners, before the said 
Martin JVhish and Darid Papilion, defendants, then 
and there being two of the said commissioners of ex¬ 
cise, to wit, at London aforesaid, verifying the par¬ 
ticulars and matters stated in the said pclition ; and 
the plaintiffs aver, that at the time of making such 
claim, to wit, on the said CCd day of June, 1787, at 
London aforesaid, &c. the plaintiffs did produce to 
defendants, so then and there being commissioners of 
excise as aforesaid, a certificate, under the hand ol" 
the proper officer of the customs, certifying the duly 
of custom to have been paid for such wine, which said 
certificate was made out in such and the like form and 
manner, and such affidavit was made thereon as was 
used and practised, in order to obtain the drawback 
for wine shipped for exportation, according to the 
form and efl’ect of the aforesaid statute; and the 
plaintiffs further aver, that the defendants, being such 
commissioners as .-iforesaid, were afterwards, to wit, 
on the same day and year aforesaid, saiisfied that all 
the duties for the said quantities of wine so claimed 
by the plaintiffs, had been fully paid, to wit, at Lon¬ 
don aforesaid; and by reason of the premises, and by 
force of the said statute, the defendants, so being such 
commissioners as aforesaid, ought to have paid, and 
became liable to pay to the plaintiffs, out of the 
monies in the hands of the defendants, arising from 
the duties of excise upon foreign wine, by •n act made 
in that session of parliament imposed, the sum of 
GoUi. 18s. lid. being the allowances upon the exce.--. 
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of the said foreign wines of the plaintiffs, after de¬ 
ducting 252 gallons thereof, by the said first mentioned 
act in that behalf directed, at the times and in the 
manner directed by such act, the defendants then and 
there having monies in their hands arising from such 
iluties, sufficient to pay the said allowances, yet the 
defendants, so being commissioners of excise as afore¬ 
said, not regarding the said statute so made as afore¬ 
said, nor their duty in this behalf, but contriving, &c. 
have not, although often requested, paid to the plain- 
liffs, or either of them, the allowances granted by the 
said act, upon the said quantities ot wine so in the 
stock of the plaintiffs, and so claimed as aforesaid, or 
any part thereof, according to the form and effect of 
Mic said act. But on the contrary, the defendants, so 
bcinsi commissioners of excise as aforesaid, have al- 
ways refused to pay the same to the plaintiffs, and 
still refuse, to the damage ot the plaintiffs of lOOO/. 
To this declaration the defendants pleaded the general 
issue, not guilty, and have paid 507L fis* into 
court, whereupon issue was joined. 


1788. 

WHiTiMoar, 
anei others 
against 

Pamllon 

and others. 


The eause came on to be tried at the sitting after 
lunsler Term, 1788, at the Guildhall of the city of 
London, before the Hon. Francis liulter, one ot the 
justices of our lord the king, assigned to hold pleas 
before the king himself; when the jury found a verdict 
for the plaintiffs, damages 152/. 12s. 9if/.> nnd costs 
40s. subject to the opinion of the court on the follow¬ 
ing case. That the plaintiffs, on the 9th May, 1787, 
were, and still are, in copartnership, and dealers in 
foreign wine within the limits of the chief office of 
excise in London ; and that the defendants, on the 
same day and year, were still, and are commissioners 
of excise Jn England. That after the passing the act 
of parliament in the declaration first mentioned, and 



' 5,52 

178fi. 


Whitnorj; 
and other). 
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PAru-ioN 
aad others. 
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!)rlween the yth and I5th days of May, 1787, to wit, 
on thc'l‘2th day of said May, theplaintiB’s being such 
dealers, had 4c> tons and 1J1 gallons of Portugal wine, 
every ton thereof containing 2.V2 gallons of Portugal 
wine; and I ton and .*> gallons of Spanish w'ine, the 
Inst mentioned ton containing gallons of Spanish 
wine, in the stock of the plai.'itifls, so being such 
dealers within the said limits as aforesaid, which wines 
had l>een imported into the port of London, and ft>r 
which all the duties imj)osed for and in respect thereol 
had been before that time there paid, and were proved 
to be paid. That afterwards, and belbre the .Mh da\ 
of .lufy, 1787, to wit, on the ‘I'lA of June, t787, the 
plaintiffs being such dealers as aforesaid, then residing 
within the limits of the chief office of excise in Lon¬ 
don, according to the form and effect of said stalule, 
applied to the defendants, being such commissioners 
of the excise as aforesaid, for the allowances by the 
said act granted, by a petition in writing, stating 
therein the amount of the allowance claimed by the 
plaintilfs, being such dealers as afore.said, and the se¬ 
veral sorts and quantities of wine respectively for and 
in respi-ct whereof such allowance was claimed, and 
from whom the same were received, and that the same 
was lliL sole and i ntire property of the plaintilfs ; to 
which petition was annexed an aBidavit, made and 
sw^orn by the plaintiff, Johrt Whitmore the elder, before 
the defendants. Marlin IVhish, and David Papillon, 
then and there being two of the said commissioners of 
excise, verif^’ing the particulars and matters stated in 
the said petition. That the plaintiffs, at the time of 
making such claim, to wit, on the 22d June, 1787, 
produced to the defendants, then and there being such 
commissioners of excise as aforesaid, a certificate 
under the hand of the proper officer of the customs, 
certifying the duty of customs to have been paid for 
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such wine, and also an aflliilavit, which certificalc and 
aflidavil, ihercon arc hereunto annexed, mark'cd^A) («). 
Tliat the defendants, being such commissioners as 
aforesaid, were afterwards sjilisfied that all the duties 
for tlie said quantities of wine, upon which the allow¬ 
ances were so claimed by the piaintiiTs as aforesaid, 
had been fully paid. That the amount of the allow¬ 
ances due in manner aforesaid to the plaintifl's u|Km 
the excess of the said foreign wines of the plainlilfs, 
afler deducting ‘2o2 gallons thereof, supposing them 


\7HH. 

WfllTMolll, 
««(/ others 
ngaimt 
I'APILl.flS 
mul uthcr :-, 


^") ( to •/. J. A. If. If'liiliHort, 

riiosi- certify, follo\vill^ wines were entereil inwards, viz. forty- 

-.ix gallons of Spanisli wine, per J. IMtnri.s and Co., I5tli AW. 178(1; U\i> 
liiinilreil and eleven gallons and one-ftftli Spanish wine, per H'. Jirniriu, 
'JSth ./«///, 178.'>, 31st Afnri/t, 1781 ; eleven thousand four hundred ami 
seventy-one gallons and four-fifths 1’ori.ngnl wini‘, pvrJ. J. and If. U'hil- 
Hiorr, 27th .///W/, 1782; 8th, 17th ./on. 13th Frh. 8th Xeyil. (ith A’ne. 
1783; 28th AV/g. 1781; 13th A<//(. 21st, 23d AW. 178.'i ; tith March, 

• id Mm/, 21st (ict. 7tli lje<. \lc.ft, for which his Majesty's duties wen' 
p.iid at the tUistom (louse, Av/nAoi. Dated l(ith./a/n', 1787. 

//^ Hu hartlion, I). //. Buihhit. 

I*er Collector. 


riiat the goods .ihove-mcntionud in thi.s certificate are now to he 
before, me, the day of 


Ue, whose names arc subsrrihed, 
do .severally swear, or solemnly 
and .sincerely ami truly declare 
and ailirm, that the duty for the 
.maids ill tlie ivitliin ecrtiticate, 
ill the naiiie.s of us or our |iriii- 
eipuls, were, paid ami secured, on 
the day therein exjircsscd ; niiil 
that we sold or delivered the said 
goods to the persons undermen¬ 
tioned liy us, or exported the 
same. 


We, whose names arc siiliscrihed, 
do severally swear, or soleiuiily, 
sincerely, and truly deel.ire aiid 
atUnu, that the good.s herein 
decl.ireil to he .sohl and detivere.l 
to ii.s eu* fhat the Kast India 
goods werecliMred as under men¬ 
tioned ) were hy ns sold, deliver¬ 
ed, or exported, as hy us under¬ 
written. 


Impt triers 
N:uni‘s. 

Til whom sold 
or delivered. 

When and 
hefore whom 

SWOlll. 

Jiihu V\'liit> 
more, ftir self 
aiitl Sole*; J.s. 
tilencross^for 
Will. Jlrowit; 
JtihnWiM.h.r 
John ltoheri» 
anti Co. 

For the wine 
within men* 
thinedp delt- 
7ered to J..I. 
.slid W.Whil- 
moil»dcliier- 
id to Messrs. 
J. J. .md W. 
VVliiliiioii- 

10 J unc» 17d7> 
J. Mellcr, 

16 .Inne» 1787. 
la.Ilrai liwuite. 

lo.iiinr, irsr. 
Ihaihwiili . 


iJuycrA* 
Nainc«» or b)' 
wlioii* iTcuredi 
t.ft. 


lUnj.NfwtoUi 
forW.l 
Witiimuri.'. 


(.If whom 
Ihoui'lit^aridto 
whtun sold or 
<*xpurtcd. 


Rt'cfned of 
Joint Kobtirts 
^ Co. 

Wm. Ilrowii, 
part of the 
wine uilhhi 
inrnlioued. 


When amr 

befou' whotii 
swum. 

J. K. 

ISJuuCy l7Sr. 
'(i.Hralhwailr. 





1788. 


tjiirf olhtrs 

as^aitist 
rAnii-oS 
n/tt/ othiT^w 
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inlillcd to ihc allowance upon their whole stock, is 
18.V. 1 id.,and ihcdefeudantshavc paid 307/.Os. 1 Id. 
into court, being the amount of such allow’ancc upon 
so much of the plaintiffs stuck as hath been imported 
within three years before the <)lh day of Ma^, 17S7. 
That the officers of the customs never grant certifi¬ 
cates for the drawback upon foreign goods or mer¬ 
chandizes for e.\portation,'which have not been im¬ 
ported within three years before the time of e.\porta- 
tion. That the certificate granted at the Custom 
House, in order to obtain a drawback upon exporta¬ 
tion, where a part of the wines appear to have been 
imported more than three years, is agreeable to the 
form unne.xcd, marked (li.)(/>>. That the defendants 


(J) (B.) 

In the Marff, Samuel i/ou c, per Ihtukirk. Jvhn Prust. 

Tlic duties imrards fur twenty (rations Portugal wine wore paid by 
Samuel Smith, lath February, 1787; fourteen pallons Spanish wine, were 
paid out of time. Dated May, 1788. 

If. li. per Collector. 

H'. H, D. Compt. 

W'iUiam Hohiiet, agent to John Print, uiaketh oath, that the goods above 
nienUoned in this certificate, arc tiow to In; exported to Dunkirk, as real 
owner. 

it'ni. l/olmn. 

Sworn before me, the 1 

day of .l/ny, 1788. f 

G. H, per Sur. 


We whose names arc subscribed,, We, whose names are subscribed 


do severally swear, or solemnly! 
and .sincerely and truly declare; 
and affirm, that the duty for the; 
goods in the within certificate, in 
the names of as, or our principals, \ 
TKCct paid and secured on the day' 
therein expressed, aud that we 
* sold or delivered the said goods. 
to the persons undermentioned by 
us, or exported the same. 


do severally swear, or solemnly, 
sipcerely, and truly declare aiul 
affirm, th.at the goods herein de¬ 
clared to be sold, and delivered 
to us (or that the liast India 
goods were cleared as undermen¬ 
tioned) were by us sold, delivered, 
or exported as by us underwritten. 


lifiporitTs 
Naiiit s. 

(To whom «o)d 
j or delin*red. 

! 

Wilt II and 
bi'I'orf wlui'Ti 
■ worn. 

Hu^ erft 

Nilint'Pr ''T hy 
vkhoiu rU au-il 
off. 

oT wTium 
buUKht, ami 
t<» uhoin Mild 
oi I’Kporitd. 

VViu'ri «mi 
hcfoiT w hoin 
bworn 

J . '1 IlOtllH'-, 
I'lr 

Sinnfj. 

■Sold f« 1 

Joliri 

i ! 

i 

li V. 

1 pf.i.'Min. 
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liave in tlunr hands monies arising from the duties up¬ 
on foreign wines, imposed by said act of parlirfment, 
sullicient to pay the said allowances claimed by plain- 
till’s, if they are entitled to the same. The question 
for (he opinion of the court is, whether the plaintiffs 
are intilled to recover in this action. If the court 
shall be of opinion that the plaintiffs are entitled to 
recover, the verdict to stand; but if the court shall be 
of o|dnion that the plaintiffs are not entitled to recover, 
then a verdict to be entered for the defendants. 

The Court called upon Wood, for the defendants, 
who contended that the plaintiff was not entitled to a 
drawback upon the wines imported three years before 
claimed. The question arose on the 27 Geo. 111. 
e. 13, s. 3, which must govern the statute 27 Geo. III. 
e. 31, sec. 1 to 7, which relate to stock in hand be¬ 
tween the yth and 13lh Mai/, 1717, and grants tem¬ 
porary allowances for such stock. The plaintiff can¬ 
not be entitled to drawback for any wine imported 
above three years. The form of the certificate is an¬ 
nexed. The statute says, there must be a certificate, 
in the like form, as usual. Now there is not a form of 
a certificate, where the wine is imported above three 
years. The construction contended for by the plain- 
tifl's would be a bad consequence to the revenue •, the 
party would gel allowance for more than the duties 
paid, in some cases, as where the higher duties are now 
paid. The 5th section of the 27 Geo. Ill. c. 31, seems 
(o authorize such a construction. 

The Court, however, were clear, that the plaintiH's 
were entitled to the drawback. 

Judgment for plaintiffs. 


1788 . 


WHITMORk: 
and othert 
againit 
Papillon 
and othert. 
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(>3() 


Ward as;aimf Andrews. 

TriiiUy Term. 


'Dir lanillorcl of 
a triiiint from 
year to year, 
thouitb there is 
no n,'servnticra 
of tlic timber 
»n the premises, 
may support 
tresjiiiss » i el 
nrmis, against 
a ihinl jierson, 
for earrying it 
away, after it 
lias been cut 
down . 


•''J'llR plaintiff brought an action of trespass, for 
cutting and carrring away plaintiff’s timber, 'rite 
1 st count of the declaration was, for entering plain¬ 
tiff’s close, and cutting down and carrying aw'ay tini 
ber; 2d count, for cutting down and carrying away 
timber generally ; and Sd, for carrying away timber. 
The defendant jtlcaded not guilty. 

Upon the trial, at the last Lent assizes for the county 
of H'urcesfer, it appeared, that in the month of Vcbru- 
nry, 1771, an ash and an oak, which had grown upon 
the premises named in the declaration, had been cul 
flown, of which premises, A«« Amtrezc's, widow, the 
defendant’s mother, was at that time tenant in posses¬ 
sion, as lessee from year to year under the [ilaintifl, 
the owner of the iulieritauce ; and that the defendant, 
during the possession of the premises b}' the said Ann 
Andrews, cross cut and carried away the wood, after 
it was so severed from the ground, and converted it to 
his own use. At the time of letting the premises to 
the said Ann Andrews, there was no reservation to th( 
landlord of the limber, or trees growing thereon. I’lu 
jury at the trial found a verdict for the plaintiff, with 
"(Is. damages, subject to the ojiinion of the court, 
whether in this case, this action of trespass ri ci urmis 
can be maintained. 


Cox, for plaintiff. This action of trespsiss is well 
brought. Though it may be true that the tenant has 


(«) Su if trees are excepted in a lease, trespas., is luuintainahle, and 
nut e,-isc ; (f £«,e, lUO ; and so, if they are not oxcepted, 1 AVwarf. 3-2, 
11.5. 7T. It. 13. 2Cam/>.4‘Jl, 
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a special property in the timber, to maintain an action 1772. 
against third persons for an injury to it, whilst it is Waud 
growing, yet when severed it becomes the property of 
the owner of the soil. It is not necessary to have ac¬ 
tual possession to maintain an, action of trespass. 

TJi. 71. F. N. 15.91. Bro, Ab. Trespass, pi. 2l6. 

Here the trees had been cut down some time before the 
defendant carried them away, and the plaintiff was 
then clearly entitled to them. He cited Alle.ijn, H3. 

Cro. Car. 242. 13 Hen. VII. 9, 6. Palm. 327- 

Bearcroj't, for defendant. This was a general ver¬ 
dict, with damages in all the counts, and not for the 
mere carrying the timber away. [But this the court 
denied, and said that the case was incaul to be on tire 
last count, dc bonis asportatis.'] There is a distinction 
l>etweeM trespass ri et armis, and trespass on the ease. 

IVoperty .and possession must concur to support this 
action. Perhaps not actual posscssitni is necessary ; 
l)Ut here llie plaintid' never had any possession. As 
to tlie ease in Alleyn, 83, the point there delerinined 
was not before tlu; court. 

Sku I'ek (.’em am. The pluiutiil' had suiheient 
l»osses.sjon to maintain this action. 

Judgment fur plaiutilf. 


CoLOMBiES ngaintit Sum. 


1772. 

Yrinitif Term, 


pLAINTI FF declared on a promissory note, for 1 (X)/. 

drawn by one T. Moses, and payable to the de- notice th*t a 

fendaul, whom the plaintiff slated to be the immediate 

indorser to the bill. The defendant pleaded, that the *'wUtotond- 

fiist indorsement he ever made on the bill was made ‘ngtlic penden¬ 
cy of such ac- 

___________tion,coniuiciK'<' 

ail action 


(a) Sec 1 Taunt. lOi). 


.-igainst the 
same defend., 
ant(o). 
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1772 . to one J. Graham, to whom the defendant delivered 
oioMBiEs before the plaintiiTs coinnicncc- 

afitumi inent of this action, the said J. Graham commenced 
SHJ*- 

an action on the bill against the present defendant, 
which action was still pending. The plea did not 
slate that the plaintiff had ever any notice of the ac¬ 
tion being coininenced. To this plea the plaintiff de¬ 
murred generally, and defendant joined in demurrer. 


Davenport, for plaintiff. There arc two objection?, 
to this plea : 1st, that it amounts to the general issue; 
and, ‘id, that it is bad in substance. The plaintiif, 
being the holder of the bill, has no reason to encjuiri- 
into what has been done by the person who indorsed 
it to him. It would hurt credit, if he was forced to 
enquire into what has been done by the prior holder. 

The Court were of opinion that the plea was bad, 
for the reasons urged by the plainiifl'. The court 
thought that an indorsee, without notice, was not 
bound by any thing done by a former holder. But 
that if a bill be taken by an indorsee (knowing that a 
former action was depending) with a view to oppress 
the defendant, it might be otherwise. 

Judgment for plainiifl'. 


1772 . Hunter against Earl of De Loraine. 

declaration stated, that Ilenr^, Earl of l)e 

rase against an Loraine («) was Summoned to answer William 
Earl, stating rt • 1 f 

the Earito have Hunter, in a plea of trespass on the case, and vvhere- 

^ to an^T/* upon, &c., with counts for goods sold and delivered, 

instead of‘at- Xo this the defendant demurred as follows : For 

tarhod, is 

had (4).---—— 

(o) It is to be observed, that the plaintiff did not allege the defendant 
to have “ privilege of peerage.” 

{Ii) See Tidd’s Forms, 5th ed. 88 . Sed Vide 1 Hrn. litn. 250. 1 

Sauudci-s, .’118, n. .1, I f’AiWy on PI, 288. 
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that it is alleged by the said declaration, that the said 
Earl hath been summoned to answer the said William 
in a plea of trespass upon the case, whereas it ought 
to have been attached, to answer the said William in 
t he plea aforesaid, and not summoned ; and for that no 
summons lies in an action on iho case on promises; 
and for that the said declaration is in many respects 
imeertain, insufficient, and wants form, &c. 

Joinder in demurrer. 

Lord Man^eld. The declaration is bad. In an 
action on the case, the first process is an attachment. 

Judgment for defendant. 


Davts against SAtiNOEits and others. 

rpnis was an action of trespass, wherein plaintiff, 
in the first count of his declaration, set forth 
ih.'it the defendants, on the 12th March, 1770, at Top- 
sham, in the county of Devon, with force and arms, the 
goods and chattels, (to wit) 200 casks of brandy, and 
200 casks of rum, of the plaintiffs, value 200/. there 
then being and found, took, and carried away, and 
converted and disposed thereof to their own use. In 
the second count plaintiff declared, that the defend¬ 
ant, on the said 12lh of March, at Topsham aforesaid, 
with force and arms, a certain sloop of the plaintiffs, 
value 100/., there then being and found, broke, da¬ 
maged, and spoiled, whereby the plaintiff not only was 
obliged to la\' out and expend, but did lay out and 
expend 10/. in repairing and amending the said sloop, 
but was prevented and hindered from using his said 
sloop for three weeks then next following, and other 
injuries. &.c. to the plaintiirs damage of 300/. The 
defendants having pleaded the general issue of not 


fisii 

1772. 

Hunter 
again$t 
Earl of Dk 
Lorainb. 


1770. 


Mich. Term, 

If, in the prose- 
rution of alaw- 
ful act, an ac¬ 
cident, purely 
accidental, 
arise, no action 
can be supjiorl- 
ed for an in¬ 
jury, arisinjf 
from such ac¬ 
cident. 
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1770. guilty, issue was thereupon joined, and the cause 
came on to be tried at the last assizes, held at Exeter, 
Sa^unwss i'hursday, 9lh August, 1770, before Mr. Justice 

nmiothers. Ashurst, wlieii a vcrdict was found for the defendants 
on the first count of the declaration, and for the plain- 
tifl’ on the second .count, dainajfes, lO/., costs. 40.s., 
subject to the opinion of this honourable court on the 
following case: That the plaintitV was owner of a sloop, 
and the defendants owners of two ctlln r sloops. 'I’hat 
having reason to believe there was a rati «d' braiulv left 
in the sea by the smugglers at Tar/itti/, several vessels 
went out in search of it. That ./«//« Ihsceut was the 
first discoverer of the raft, and laid hold of it with his 
boat hook ; but not being able to hold it, he K ft his 
boat hook sticking in the cable, and which boat hook 
reinainod visible above water. That Descent still eon- 
tintied there, and was about to retoni, but before he 
got up, Davis, the plaintiff, fi.ved his anchor to tlie ca¬ 
ble to which the raft of casks was fastem-d. and drew 
them up to the bow of the vessel. J’hat whil>t i)fivis 
was getting in some of the casks, the defeiid.-ini.s, 
Saunders and Full in one boat, and Cuukes and liartlelt 
in the other, came u[>, and each got hold of anotlay 
part of the raft. Tluit whilst they had so hold, by tin- 
rolling of the sea, and blowing of the wind, their 
ships drove against the pluintifl”s vessel, and did him 
damage to the amount of the verdict. I'hat the casks 
which Cookes and Saunders took from the raft were 
immediately taken to the customs, and condemned in 
the E.xchcfiuer, no one laying a claim thereto. Whe¬ 
ther the plaintiff is entitled to recover in this action 
for the damage done to his s hip. 

Burland, Serjeant, for plain till'. Blaintifl' was the 
actual possessor of the raft. If in the pros«*cution of 
in unlawful attempt t<» dispossess a man of goods in 
his posscs-^ion, a damage is done, trespass may lie 



TEMP. LORD MANSFIELD. 

maintained. Even a person having an illegal posses- 
.sion, may support this action against any perspn but 
the legal owner. Cro.Eliz. 8 I 9 . 5Co. 24. (5). Stra. 
777- 1 Salk, 290 . 2 Saund. 47, c. Nor is the intent 
or design of the wrong doer to be much considered (a). 
Where a soldier, exercising, discharges his musket, 
and hurts another; or a person in shooting at one but, 
hits another, trespass will lie. llob. 134, Sfra, . 596 . 
The i|ucstion here is, whether it was not an unlawful at¬ 
tempt to dispossess plaintiff, who was in the actual pos¬ 
session of the raft. lira. Abr. S.'iB. 

Mansfield, for defendant. The jury have found the 
fjK't of possession of the brandy against the plaintiff, 
and therefore they have found, on the first count, 
against him ; this is decisive as to the second count; 
if he had no'possession, defendant would not be guilty 
of wrongful act, Ld. Rai/m. 1395). Here the injury 
was merely accidental. It is true, that even if it had 
been through negligence, it must have been an action 
of trespass. 

Burlatid, in reply. When the first act was unlaw¬ 
ful, though the injury had been intended to a third 
person, if an injury ensues to me, trespass lies. It is 
even so in the case of felony. If in prosecution of 
an unlawful act, a man is killed, it is murder. 

The Court decided generally for the defendants 
upon the whole declaration, being of opinion, that the 
original act of the defendants was not unlawful. 

Jiulgment for defendants. 


(*41 
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Hilary Ttrm. 

In notion of 
assumpsit for 
(ise and occu¬ 
pation of iodg- 
ings by A. H., 
defendant’s 
wife, at bis re¬ 
quest, the dc- 
fenduit cannot 
plead that A. 
H. was not lus 
wife, as such 
plea would 
amount to the 
general issue, 
as well as ten¬ 
der an imma¬ 
terial issue. 


Sinclair against The Hon. T. IIervey. 


JJECLARATION it) assumpsit, for the use and occu¬ 
pation of furnished lodgings by Ami Hcrveif, the 
wife of the defendant, at defendant’s request, and other 
common counts. Plea to the count for such use and 
occupation, because he says that the said Ann, at the 
said several times when the said promises and under¬ 
takings are above supposed to be made, was not, nor 
was she at either of them, the wife of the said Thomas, 
and this be is ready to verify ; wherefore, &,c. Demur¬ 
rer, for that the plea aforesaid amounts unto the general 
issue only, and for that the said plea tenders and oilers 
to put in issue a matter which is immaterial; and is, in 
other respects uncertain, insullicient, and wants form, 
&c. 

Joinder in demurrer. 


Serjeant Jephson, for plainliil'. It would be immate¬ 
rial to prove that Ann Ilenei/ was, in fact, the wife of 
the defendant. It would be suflicient to prove that 
she passed as such. If it would be material to jwovc 
it, the defendant would have had the advantage of it 
on the general issue. This plea amounts to the ge¬ 
neral issue: and 

The Court being of this opinion, gave 

Judgment for plaintifl’. 



TEMP. LORD MANSFIELD. 


043 


Chapman, on the demise Scholes against 
SCHOLES. 


1771. 

Mich. Term, 


JI~AMES SCHOLES, being seised in fee of the 
premises in question, made his will, dated 12th 
December, 1751, in the words following ; to wit, In 
the name of God, amen. I James Scholes, of Walkmile, 
within Chadderton, in the county of Lancaster, yeoman, 
being of sound mind and memory, do make this my 
last will and testament, in manner following; and first, 
I order that all my just debts, funeral and other 
expences, be paid out of ray personal estate ; and also 
the following legacies, to wit, to my nephew, John 
Scholes, son of my late brother, John Scholes, I give 
fifty pounds ; to my nephew, John Scholes, son of my 
brother, Thomas Scholes, I give fifty pounds; to my 
nephew, Richard Hartley, son of my brother-in-law, 
William Hartley, I give fifty pounds; to my niece, 
Molly Hutchinson, daughter of my late sister, I give 
fifty pounds; all which above said legacies shall be 
paid without interest, when and as the said several le¬ 
gatees attain their respective ages of twenty-one 
years; and if any of them happen to die before their 
attainment to full age, then the legacy or legacies of 
him, her, or them so dying, shall cease and be void for 
the benefit of my two daughters, Hannah and Jane 
Scholes. Also I give to my brother, Richard Scholes, 
one hundred pounds; and until the said several fifty 
pounds legacies become respectively due as aforesaid, I 
order the same, and also the remainder of my personal 


Under a devise 
as follows: 
“And as touch¬ 
ing my real es¬ 
tates,both fWsc- 
hold and lease¬ 
hold, Edtuatc, 
&c. I devise the 
rents and pro¬ 
fits thereof to 
my czeentors 
hereafter nam • 
cd, until my 
daughters at¬ 
tain their seve¬ 
ral ages of 21 
years, in trust 
that they,«iiy 
executors, im¬ 
prove the same 
in like manner 
and purpose as 
I have hereby 
directed my 
personal estate, 
for the advan¬ 
tage and educa¬ 
tion of my 
daughters; and 
as to the free¬ 
hold and inhe¬ 
ritance of my 
real estate, 1 
devise the same 
to my said 
daughters, when 
and as they at¬ 
tain thrir seve¬ 
ral ages of 21 
years, equally 
between them 
and their heirs 
for ever, to take 
as tenants in 
common ; Pro¬ 
vided that if 


estate, to be converted into ready money by my cxe- bothmydangh- 
, , , , , . j ^ • ters die without 

cutors, to be by them placed out and improved at m- lawful issue, 

terest in the best manner they can, for the benefit and reai^to 

advantage of my said two daughters, and for their “nto and a- 
” moiigst my said 

two brothers, T. Scholes and R. Scholes, and my nephew J. Scholes, son of my late bro¬ 
ther J., their hrirs and assigns forever, to take as tenants in common ;"it was held, that the 
daughters only took an estate tail with remainders over. 


VOL. 11. 
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iiiiuiUenanccs £(nd educations until they severally at¬ 
tain their ages of twenty-one years, at whidi titnos ] gi ve 
the said personalty and improvement thereof unto niy 
twodaughters,equally betwixt them; andifbothof them 
happen to die in their minorities, and without issvie, 
then 1 give the residue of my personal estate,and the im¬ 
provements thereof, unto and amongst my two brothers. 
Thomas and Richard, and my nephew, John Scholes, 
son of my late brother, John Scholes, and the survivors 
or survivor of them, his and their executors and admi¬ 
nistrators. And as touching my real estates, both free¬ 
hold and leasehold, situate, 6;c. 1 devise the rents and pro¬ 
fits thereof to my executors hereafter named, until w/y 
daughters attain their several ages of twenty-one tfcurs 
in trust, that thesf my executors improve the same in tike 
manner and purpose as I have herein/ directed my personal 
estate, for the advantage and education of my daughters; 
and as to the freehold and inhentance of my real estate, I 
devise the same to my said daughters when and as they at¬ 
tain their several ages of twenty-one years, equally between 
them and their heirs for ever, to take as tenants in com¬ 
mon ; provided that if both my daughters die unthout law¬ 
ful issue, then 1 devise my real estates unto and amongst 
my said two brothers, Thomas Scholes and liichard 
Scholes, and my nephew, John Scholes, sou of my late 
brother John, their heirs and assigns for ever, to take as 
tenants in common. Also I request my executors do in 
due time after my death, renew the lease of my tene¬ 
ment in Rilsworthj which 1 hold under Sir Ralph Ashe- 
ton, Bart.; and hereof 1 nominate and appoint my said 
brothers, Richard and Thomas Hutchinson, and William 
Hartley, my brothers in law, joint executors of this my 
will; and do give unto them the tuition and guardian¬ 
ship of my two daughters, and the management ol 
their fortunes; and in testimony hereof, I the said 
James Scholes have hereunto put my hand and seal 
this twelfth day of December, in the year of our Lord 
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ooe tbousaad aevea huadml and 6fty-oae. James 
Scholes, (L. S.)” The testator die(ji soon after, without 
altering his said will, leaving issue two daughters, 
Hannah and Jane; Hannah having attained her age of 
twenty-one, died in May, 1766, intestate, and without 
issue. Jane, having attained her*age of twenty-one, 
entered into possession of the whole premises, and 
died in Sqitemher, 1768, intestate, and without issue. 
John Scholes, the father of the testator, left issue four 
sons, viz. John, the eldest, Thomas, James fthe testator), 
Richard (the defendant). John Scholes, the eldest son 
of John .ScAo/es, and hrother of the testator, died, leav¬ 
ing issue John Scholes, the devisee of one third part of 
the premises. The last-named J^o/m 6’cAo/es died in Oc¬ 
tober, 1762, leaving issue Mary Scholes, the lessor of 
the plaintiff, his only child, and heir at law. Thomas 
Scholes, the second brother of the testator, and devisee 
of one other third part of the premises, died in 1765, 
without issue. Richard, the youngest brother of the 
testator, and devisee of the remaining third part of the 
premises, did, upon the death of Jane, the younger 
daughter of the testator, take possession of the whole 
premises, and is the present defendant for all the said 
premises. At the trial of this cause at Lancaster as¬ 
sizes, the 14th Awgusf, 1771, before Mr. Justice Willes, 
the jury found a verdict for the plaintiff for the whole 
premises, subject nevertheless to the opinion of the 
Court of King’s Bench upon the above case, as to 
one undivided third part of the said premises claimed 
by the defendant under the said will. 

Arden for plaintiff. The question is, what estate 
the two daughters took, whether in fee or tail. 1 con¬ 
tend, that they took an estate in fee, defeasible on 
their dying before twenty-one, without is^ue. If the 
devise had been to them and their heirs, and if they 
should die without issue, then lo ihe other devisees 


1771. 


Chapman 

on theOemist 
SCHOI.ES 
against 
SCHOI.Es. 
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they would then have taken an estate tail. The in- 
tentibn would be clear; but here it is not so; for it ap¬ 
pears the other way. See 2. Fes. 186. It was the inten¬ 
tion of the testator to provide for his daughters-. The 
only thing he had further in contemplation was, if 
they should respectively die before the age of twenty- 
one, when they had a right to dispose of the estate. 
If they took an estate tail, it must be with cross re¬ 
mainders to each. 1 say, that the will must be con¬ 
strued as passing an estate in fee, defeasible only ou 
their dying without issue before twenty-one. 2 Aik. 
524. Strong v. Cummin, 2 Burr, 767. Doe v. Newman, 
11 Geo, 3. 


The Court, without hearing counsel for the defend¬ 
ant, were clearly of opinion in his favor, viz. that llu- 
daughters only took an estate tail, with remainder 
over. 

Judgment for defendant. 



Hilary Term, 


Fraser against Skey and others. 


In breach of "W^ECLARATION ill covenant, on an indenture of 
defendant’s de- lease dated 15th Jf/ac, 1750, between defendant 

havlng°tit”e to ^hey, and other defendants’ wives, whilst lln-y wen' 

demise for the whole of the term demised, wheret>y plaintiff's assignee of Uio lease was 
evicted, and plaintiff put to costs in an action against him by siicli ns-signee, for snob evic¬ 
tion ; plaintiff must shew who evicted the assignee; and merely stating that a third ihtsoh 
was seised in fee of the premises, and that the assignee was evicted generally, is nut suffi- 
cient (n). 

ScTfUtle, under the word “ demise,” the lessee may maintain an action of covenant against 
the lessor, fur not having sufficient power to demise for the wliolc term, whereby |>laiiitiir 
was put to cxpence in procuring a better title for whole term. 


(a) In action of vendee against vendor for breach of covenant for good 
title, stating that plaintiff was ejected by third person, and incurred great 
ezpence, the plaintiff must shew in some manner, that the person evict¬ 
ing docs not derive title from him ; and without this qualification the 
special averment of “ having lawful right and title,” &c. would be bad, 
after verdict. Cro. .foe. 315. 2 Sound. 177. 1 Lee. .301. 1 Sidd. 4C6. 
1 Mod, 290. See 9 Price, 43. And as to the mode of idleging it, see 
IAW70. 2AC0.37. 3/.«).325. 4T.R.C17,&c. 2 Ro». & i'«/. 14. 
n. i, 3 Chilly on Pleading, 334. 
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unmarried, and plaintiff; whereby, in consideration of 
the sum of 40/., laid out by defendant in the repairs of 
the premises, and for other considerations thereinafter 
mentioned, they did demise, lease, and to farm let, 
unto plaintiff, a certain messuage or tenement, &c. 
The lease containing covenants .to repair, &c. De¬ 
claration averred, that plaintiff assigned the premises 
to S. Stephenson for the remainder of the term of eigh¬ 
teen years, &c-: To have and to hold the same unto 
the said plaintiff, his executors, 8cc., from the feast 
of the nativity of St. John the Baptist^ then next en¬ 
suing, for and during, and unto the full end and 
term of eighteen years two calendar months and 
twenty-one days, from thence next ensuing, and fully 
to be compleat and ended, yielding and paying there¬ 
fore, yearly and every year, during the first eigh¬ 
teen years of the said term thereby letten unto the 
said defendant Skey, his executors. See. the yearly 
rent or sum of 9.1. 16«. Sd.; to the said defendant E. 
Townsend, her executors, &c. the like yearly rent or 
sum of 9l. 1 Qs. Sd. ; and to the said defendant S. Towns¬ 
end, her executors, &c. the like yearly rent or sum of 
2/. l6s. Bd. ; the said several yearly rents to be payable 
and paid on the four most usual feasts or days of pay¬ 
ment of rent in the year, that is to say, &c. The 
plaintiff then averred, that long before the time of the 
making of the said indenture of lease by the said H. 
Skey, E. Townsend, and S. Townsend, to the said 
plaintiff as aforesaid, the mayor and commonalty and 
citizens of the city of London, governors of the house 
of the poor, commonly called Saint Bartholomew’s 
Hospital, near West Smithfield, London, of the foun¬ 
dation of King Henry the Eighth, were, and from 
thence hitherto have been, and still are, seised in their 
demesne, as of fee, of and in the said demised pre¬ 
mises ; and the said H. Skey and S. his wife, in right 
of the said <S, and the said E. Townsend, and S. Towns¬ 
end, were, at the lime of the making the said demise. 
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possessed of the said demised premises, with the np- 
purlenances, fo* the l-est, residue, tfrfd rethaindet’ of a 
certain term of nioety-nfrie yeafs, coteinettcing frftm 
and immediately after the feast bf the AnrIttneWtiow 
of the blessed Virgin Maty, irt the yeat of out Lotd 
1760, and made and granted by the said govefnbrs to 
the said H. Sketf and 5. his wife, in right of the said 
Susannah, E. and S., to hold the same to the said 
H. S. and S. his wife, in right of the said Si, and to 
the said JE. and S., from the feast of the AnmiOciation 
of the blessed Virgin Mary, in the year last aforesaid, 
for the said term of nine years ; and that the said f/* 
Skey, E. Totvnsend, and S. Toicnsend, at the time of the 
making of the said demise by them to the said plain¬ 
tiff, had not, nor at any time since the making the said 
demise by them to the said plaintiff, had they, or had 
any of them, any other or farther title or interest in 
or to the said demised premises, with the appurte¬ 
nances, or any part thereof, than for the then residue 
or remainder of the said term of nine years, and there¬ 
fore had not, nor could have, any right or title at the 
time of the making the said demise to the said plain¬ 
tiff, to demise to him the said pi^ises, or any part 
thereof, for any longer term than for the residue of the 
said term of nine years, at the time of the making of 
the said demise to the said plaintiff, to come and un¬ 
expired ; and that the said term of nine years ended and 
expired by efHuxion, lapse and course of lime, on the 
S6th day of March, in the yearof our Lord 1769; and that 
the said term of nine years, so ending and determining 
on the 25th day of March, in the Said year of our Lord 
l769 aforesaid, the said S. Stephehson, to whom the 
said plaintiff had so assigned the said demised |>re- 
mises as aforesaid, was thereupon on that day eVictled 
out of and from the said demised premises, and 
obliged to surrender and deliver up the same; and 
thereupon the said governors afterwards, to wit, on 
the 9th day of October, 1770, at, &c. aforesaid. 
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demised to the said plaintiff the said premises, witli 
the appurtenances, to hold the same to tbe^ said 
plaintiff, his execntors, &c. from the feast day oi' 
the Annunciation of the blessed Firgin Mary, in the 
year of oi« Lord 1769, unto the full end and term of 
twenty-one years from thence nexj. ensuing and fully ; 
by virtue of which said last mentioned demise the said 
plaintiff ento-ed into the said demised messuage or 
tenement and premises, with the appurtenances, and 
became and was thereof possessed; and thereupon the 
said S. Stephenson afterwards, to wit, in Hilary Term, 
in the 10th year of the reign of the now king, exhi¬ 
bited his bill of complaint against the said plaintiff, in 
his Majesty’s Court of Exchequer at Westminster, to 
be restored to his possession of the said premises, and 
to obtain a satisfaction for the rents, issues, and pro¬ 
fits of the said premises, received by the said plaintiff 
since the said surrender of the said premises by the 
said S. S. as aforesaid, and to compel the said plain¬ 
tiff to assign the said premises to the said S. for the 
residue of the said term of eighteen years two calendar 
months and twenty-one days; and the said plaintiff 
was thereupon afterwards, to wit, on the first day of 
April, in the year of our Lord 1772, at, &c. aforesaid, 
by virtue of a decree made in the said equity suit iu 
the said Court of Exchequer at Westminster, obliged 
to pay to the said iJ. S. a large sum of money, to wit. 
See., for the rents, issues, and profits of the said pre¬ 
mises, received by the said plaintiff since the said 2oth 
day of March, 1769, and to make a new demise of tlu' 
said messuage or tenement and premises, with the ap¬ 
purtenances, to the said S. 8., from thence for the term 
of four years three quarters of a year two calendar 
months and twenty-one days, from the 29th day of 
September, 1771, at and under the yearly rent of 
8/. 10s. for the said foin: years and tlurec quartos of a 
year, and at and under the rent of 0,1. Os. (id. for the 
said two ealendav months and twenty-one days of the 
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said term, being a much less rent than the said pre¬ 
mises were then worth to be let; and also to pay to the 
said S. S. a large sum of money, to wit, the sum of 
54/. 17s. 7<f. as and for the said S. ^’.'s costs of suit in 
the said cause; and was also forced and obliged to 
lay out and expend, and did lay out and expend an¬ 
other large sum of money, to wit, 60/. in and about 
his defence in the said cause of suit in equity, contrary 
to the form and effect of the said indenture of lease so 
made by, &c- 

Plea, actio non, because they say that the said S. S. 
was evicted out of and from the said demised premises 
by the said plaintiff', and this, &c. 

Demurrer, and joinder in demurrer. 

Morgan, fur the plaintiff*. The plea is bad; it is no 
answer to plaintiff’s action. The eviction, as slated 
in the breach of the declaration, must necessarily be 
considered to be an eviction by recovery at law,- by 
the elder title. Now none but the governors and com¬ 
pany of the hospital could evict. Whatever is neces¬ 
sarily apparent on the face of a pleading, need not be 
averred. It would be impossible that any other party 
than the governors, or those claiming under them, 
could evict the plaintiff’s assignee. 

Davenport, contra. It does not appear by whom 
the plaiutifTs assignee w'as evicted. Now the defend¬ 
ant’s pica states, that it was by the plaintiff. This is 
clearly a good defence ; for the plaintiff could not take 
advantage of his own tortious act. It cannot be in¬ 
tended, from the declaration, that the governors evict¬ 
ed him. 7’he plaintiff’s lease was a renewable lease. 
'I’lie plaintiff might have fraudulently got a renewal, 
lie cited Cro. jE/iz. 823. Wynch. 4. 1 Mod. 66. 


The Court held the declaration bad, for want of 
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shewing by whom ihe plainlifTs assignee was evicted; 
or else it should have alleged a breach, that the lessor 
had no title to demise for so long a term; and that 
•plaintiff' was forced to lay out so much in procuring a 
better title from those entitled (a). 

Judgment for defendant, with liberty 
for plaintiff* to amend Njn payment 
of costs. 

(a) la Hob. 12. 11. Jdc. V. TKom/uon, it was held, that though 

Ihi-re was no expulsion, yet that covenant would lie on tlie word “ de¬ 
mise,” for want of tiHe, which imported a covenant for good title; and 
ttiat it was a breach for the lessor to take upon him to demise what he 
could not. But perhaps it might be otherwise if there were an express 
rovenant for quiet enjoyment. In Pmn/ra and R^crofl, 1 Sid.2\. Car. II. 
in covenant an demiae for nae of a pump, and breach that lessor had not 
repaired the pump, whereby lessee conid not use it, three judges held the 
action lay, though there %ras no eviction; but Ttuitdm J. thought other¬ 
wise, because on the word “ demise,” no action lies without eviction; 
and the judgment of the three was reversed in the Exchequer Cliamber. 
1 Sound. S. C. There Twudat says, that the not repairing was a non- 
fraziince only, and not like lessor’s stopping up a watercourse, or destroy¬ 
ing a wood, in which kssor had granted ntaaert; and be there states also, 
that covenant does not lie but on an actual ouster. 


Willett and others. Assignees of Aram, a Bank¬ 
rupt, against William Thomas and another. 

fJ^IllS was an action of trover brought by the plain¬ 
tiffs, as assignees of Aram, a bankrupt, to which 
llte defendants pleaded the general issue; and the 
cause was tried at the last assizes for Gloucester, and a 
verdict given for the plaintiffs, subject to the opinion 
of this court, on the following case: That John Aram, 
being an innkeeper at Coxebridge, in Glamorgamhire, 
became indebted to the petitioning creditors in the 

(a) See 3 Mod. 327. Lord Ra^m. 286. 4 Burr. 2064. 2 WU$. 382. 
Bui if a victualler, or an innkeeper, deal in wine or liquors, as a distinct 
business, however small the i]uantitics sold may be, they may be bank¬ 
rupts. 3 trUs, 146. 1 Temp. Rep. .*>72. Whilmarsh’r Bkt. L. 10. SanUe, 
that on the facts here stated, the jury might have found a trading. 
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Au innkeeper, 
as such, is 
not a trader, 
under the 
bankrupt laws ; 
neither is an 
innkeeper, sell¬ 
ing wine and 
brandy, and 
other liquors, 
by tlie dozen, 
to customers 
out of his inn, 
necessarily a 
trader (aj. 
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sum of 1414 /. Sb. 6d. That on the a4th of September., 
I772» q coinlBiatton of baiikrof»tcy issued against binik 
That an assignment was duly made by the commis¬ 
sioners to the plaintiffs, previous to the commence¬ 
ment of their action.* That on the 13th of August, 
177 If the said Aram began to keep his house, to avoid 
and delay bis creditors, before the levying the goods in 
question by the defendants ; and that before and until 
the ISth of August, 1771, the said Aram kept an inn 
at Cowbridge, and used to sell wine, brandy, and other 
liquors, by the dozen, to customers out of his inn. 
That two gentlemen in Cowbridge, and others in the 
cunnlry, bought of him in that way, and that he sold 
wine, brandy, and other liquors out of his inn to every 
bodj’’ that wanted it of him. Tliat the main way of 
his getting his livelihood was as an innkeeper. The 
question for the opinion of the court is, whether, upon 
the facts above stated, Aram was or was not .a trader 
within the meaning of the bankrupt laws. 


The Court were of opinion that the facts stated did 
not constitute the plaintiff a trader within the bank¬ 
rupt laws; and granted a new trial, because the jury 
should have found that he traded to such an extent 
us to deal otherwise than as an innkeeper. 

. Sent down to a new trial. 


■ Thacker against Shepherd and others. 

TrMtg Term., 

Th« payment is an action of trespass upon the case, brought 

defcn^tR^use by the plaintiff against the defendants. 'I’hc ac- 

bj^soivBnt ^ contained counts on work and labour, and money 
partner, out of . ’ J 

his sepomte properly, after the bankruptcy of his partner, in pursuance of a contmrt 
made before the bankraptcy, msybcni^ for in the name of the aolvaot partner only, 
without joining the assignees of the bankrupt partner. And where the piainUif iiiid the 
bankrupt, before the i)ankniptcy, being partnership brokers, eftcctcd an insurance for de¬ 
fendants, and the receipt of Oic premiutu was ackowledgcd in the policy at the time of ef¬ 
fecting such insiiraltee, but which was not in fact paid iinW alter the ^lnlilf*8 partner's 
haiikrnptcy, by the plaintiff, out of hia own separate property: the principal iasured was 
held liable to the solvent partner only. 
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paid, laid out, and expended. The defendants plead" 
(.d ifac getteral issue, non aasumpiiti The- catrs<^ oaoie 
on to be tried at Guildhall, Ijondon, at the dtting after 
Easter Term^ 1773/before Sir WUiiam Hetiry Ashhuttt, 
knight, one of the justices of this honourable court, 
when the jury found a va-diet foi^tbe plaintiff for 7s. 
damages, and costs 40s. subject to the opinion of the 
Court on the following case: That the plaintiff 
Thacker was partner with one Rowley, as insurance 
brokers. That upon the 3d of April, 1771* they cans* 
cd ati insurance to be made on the ship Anna Maria, 
belonging to the defendants, by their order, which 
policy was underwrote by Rol>ert Carnthwaite, for 1004. 
and the premium acknowledged to be received in the 
usual way upon the policy. That the premium was 
dot in fact paid, but credit was given to die brokers 
in the usual way till the settling day, which is usually 
soon after Christmas. That in November, 1771, Rowley, 
who carried on a considerable trade singly as a Scotch 
factor, became a bankrupt, and a separate commission 
issued against him. And in Seplemhei', 1772, plaintiff 
paid the sum in question to Mr. Cornthwaite. And the 
question for the opinion of the court is, whether the 
plaintiff is entitled to maintain this action. 

Arden, for plaintiff. The objection taken.to this 
action is, that no credit was given to the plaintiff only, 
but to the plaintiff and the bankrupt Rowley; and that 
the action should have been brought in the name of 
the plaintiff and the bankrupt’s assignees. This ac' 
lion is well brought. The plaintiff, at the time of the 
payment, was a separate man. The money was not paid 
out of the joint fund. By the bdnkruptcy, the partner¬ 
ship between the plaintiff and Rowley was dissolved, 
and each were liable tu pay the premium out of their 
separate futids. It would be slr.ingc itideed that an 
insolvent fund should be benefited by the atrahgement 


05.3 


1773. 


TnACKKIt 

egiOuit 

and oHiira. 
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1773. made by the solvent partner, out of his own separate 

Thackek j>roper/.y. Though the original credit was given to 

SwEriiERD plaintiff and the bankmpt, yet, in conscience, the 
and uthets, defendants were bound to pay in case of the failure of 
the brokers. It has been said, that the receipt of the 
prciuvum on the policy was a discharge of the brokers 
and the defendants to the insurers} but that is only 
prima facie, and not conclusive evidence, of the pay¬ 
ment. If A; as the factor to li., sells goods on cre¬ 
dit, and dies insolvent, B. shall receive the money, and 
not the creditors of A. 2 Stra. 1182. 

Lee, contra. The demand is founded on a transac¬ 
tion by the plaintiff and his bankrupt partner. Credit 
was given to both the partners. When the receipt for 
the premiuni was given, it was considered as paid. 
They might immediately have brought their action 
for the payment against the defendants, and the pro¬ 
duction of the receipt would have been suiiicient to 
have rendered the defendants liable, ft is just the 
same as if the plaintiff and the bankrupt had paid the 
premium, and the insurers had lent them it again. A 
contrary construction would create greatinconvenience. 
If the action had been brought properly, the defend¬ 
ants might have set off a debt due from the partner¬ 
ship. The remedy must follow the nature of the 
right. Credit was given to both the plaintiff and his 
bankrupt partner. Jt has been said, that if a joint ac¬ 
tion had been brought in equity, the present plaintiff 

would have been entitled to the money. 

* 

Arden, in reply. The only objection is to the form 
of the action. The plaintiff has paid the money out 
of his separate estate. 

Kx PER Curium. The action is for money paid 
by pliiintift", for defendant’s use, 1’he money was not 
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paid lill a year after the bankruptcy of plaintiiTs part¬ 
ner. It was not paid out of the partnership fffects, 
blit out of the separate estate of the plaintiff. 

Judgment for plaintiff. 


King against Gough. 


1773. 


Mich» Term- 


rpiIE following was a case for the opinion of the 
Court. The cause was tried at Exeter, for the De¬ 
vonshire assizes, in ylugusl, 1773, before Sir K. Adams, 
Knight, Baron, and the Honourable Sir W. H- Ash- 
hurst, Knight, Justice of the Court of King’s Bench, 
when the jury found a verdict for the plaintiff, da¬ 
mages yd., costs 40i'. subject to the opinion of the 
court. The declaration was lor money had and re¬ 
ceived ; and contained other common money counts. 
The defendant pleaded non assumpsit. The case was, 
that on the 7lh December, 177*2, plaintiff Kiwg, going 
on the Lyme Regis turnpike road, and passing through 
Ronscombs Gurt turnpike-gate, which stands upon the 
said road, with an empty carl, drawn by three horses, 
having the fellies of the wheels thereof of less breadth 
than nine inches from side to side, at the bottom or 
sole thereof, and going to a lime kiln in Brauscombe 
parish, which is the next adjoining parish, being the 
nearest lime kiln to plaintiff’s land, to fetch from 
thciu.'e a load of lime, in order to manure his land ly¬ 
ing in the parish of Uoniton, lime being there gene¬ 
rally used as manure for land. The defendant, being 
the loll gatherer at that gate, duly appointed, and 
knowing the cart was going for the purpose aforesaid, 
did demand and receive of the plaintiff the sum of yd., 
si.vpcnce whereof was for loll appointed by order of the 
trustees under the statute 31 Geo. II, and 3d. the residue 
thereof, was for increased toll, claimed under the general 
uct7lhGeo. III. And that the plaintiff went accord- 


Undcr an ex¬ 
emption fnim 
toll, in an act 
of parliament 
for carts carry 
ing compost, 
&c. or any 
thing whatever 
used in the ma¬ 
nuring of land, 
the carriage of 
lime is not ex¬ 
empt. The 
words, “ or 
any thing what¬ 
soever used in 
the manuring 
of land," were 
considered as 
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to the carriage 
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harrows, and 
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ingly the same day wiih the same carriage to the said 
Jiine kila, loaded the said carriage with lime, and im> 
mediately <cairied the same lime, in the said cart, back 
through the same toll gate to his land aforesaid, and 
there laid the same on his land, for manuring the same. 
That the ijime Regis turnpike road consists of several 
branches, the tolls of all which are applied as a general 
fund for the repairing the whole. The greater number 
of carriages passing on this particular branch of the 
said turnpike road, are carts going for and returning 
loaded with lime, to be used in the manure of lands. 
That this action was commenced 6th May last. That 
the money was paid over by the toll gatherer to tlie 
treasurer before the action commenced, without the 
knowledge of the plaintiff. The (|uestiun reserved for 
the opinion of the Court is, whether the plaintiff is en¬ 
titled to recover in this actiou. 


Mansfield, for plaintiff—Amongst other things,con¬ 
tended, that the plaintiff, by the words of the 31 Ceo. 
II, was, under these circumstances, exempted from the 
payment of toll. The clause of exemption in that 
statute was, that ** no person should be liable for any 
cart employed in the carriage of compost of any kind 
for the manuring of ground, or any thing whatsoever 
used in the manuring of land.” Now, even supposing 
that lime will not be included in the word*' compost,” 
as 1 contend it is, yet the general words, " or any thing 
whatsoever used in manuring land,” will clearly ex¬ 
empt the plaintiff. The lime was used in manuring 
the land. 

liuller, contra. Lime cannot he comprehended in 
the word " compost.” Compost means a composition 
of different things. Lime is no composition, no more 
so than salt. As to the other words, " or any thing 
used in manuring land,” they mean a caixiage of some 
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loot or other, such as a plow, harrow, or the like. In 
several acts fur other turnpikes, lime is mentioned by 
name, li^e there is a reason why it shoAild not be 
construed within the exemption, as it is the only thing 
the loll arises from, and the road could nut be auppoat- 
ed without it. Another objection is, that th*e money is 
paid over by defendant. 

Et per Curiam. As the lime is not expressed, it 
«'annot be included under the word “ compost.” It 
seems as if it were intended that lime should not be 
exempt from loll, as the road, perhaps, could nut be 
sui»ported without it. 

Judgment for defendant. 

Richard.son against Allen, in Error. 

Hilary 7Wm, 

was a writ of error from the Common Pleas, « 

in which court judgment had been given for the fraudcdameal- 
‘ ” man of a roan 

defendant in error, on the following words: “ He h(irae,”are not 
(meaning the defendant in error) has defrauded a meal- words, without 
man of a roan horse.” The deelaration did not allege 
any special damage. 

Lucas, for the plaintiff in error. The question is, 
whether this action is maintainable without special 
damage. 1 contend it is not; for though it is said 
the defendant in error defrauded another of tt horse, 
yet it is not said that he tlid so criminail}'. It might 
be, that he had bought the horse and not paid for it. 

Ilard.S, 5 Mod. 398. //«ff. 13. Raym.fiQ.. \ Shore. 

181. 

The Court held the words not acliouable, as they 
were not laid as defrauding by false pretences, or any 
other criminal way. 
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J udgmeul .reversed. 
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Tlie owner of 
a sercral fish* 
rrj' is, jirima 
facie, tUe owner 
of the soil. 

An act of 
parliament, 
anthorimng 
persons to re¬ 
pair and cleanse 
a navigable ri¬ 
ver, does not au¬ 
thorize them to 
make a passage 
to a new wharf 
on the river. 


Partheriche asainst Mason mid another. 

rpHis was was a special action on the case, com¬ 
menced in Michaelmas Term, in the 13lh year of 
the reign of the present king, 1772, wherein the plain¬ 
tiff declared, that on the 1st day of Januarj/, 17f)4, and 
at the time of the grievances hereafter mentioned, he 
was, and yet is, seised, to wit, for the term of his na¬ 
tural life, of and in the sole and several fishery in a 
certain part of the river Avon, in the county of tfar- 
wick, which fishery is, and during the time aforesaid 
hath been, in the occupation of Thomas Vincent, as 
tenant thereof to the plaintiff; but that the defendants, 
intending to injure the plaintiff, and to diminish the 
value of his estate in the said fishery, whilst the said 
Thomas Vincent was possessed of the same, as tenant as 
aforesaid, viz, on 12lh June, 1772, at Old Stratford, in 
the said county, did dig in the bed of that part of the 
said river which was and is the fishery of the plaintiff, 
and made divers large pits and trenches there, and 
there put great quantities of earth, stone, gravel, and 
rubbish, and thereby altered and damaged the bed of 
the said river in the said fishery of the plaintiff there, 
and continued the said pits and trenches so dug, and 
said earth, stone, gravel, and rubbish so there put, un¬ 
til the commencement of this action, whereby the said 
fishery of the plaintiff there is greatly injured, and his 
said estate therein diminished in value. That the 
plaintiff, on the 1st January, 1764, and at the time of 
the grievances hereafter mentioned, was, and yet is, 
seised (to wit), for the term of his natural life, of and 
in a certain close, called the river Avon, in Old Strat¬ 
ford aforesaid, which close is, and during all the time 
aforesaid hath been, in the occupation of the said 
Thomas Vincent, as tenant thereof to the plaintiff; but 
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llu; tU-fnulaiils, inU'iidiiiu; to injure llie plaiiiliff, and 
to lessen ihc value of his said eslaU; in llic said flose, 
whilst the said Thoman yincent was possessed of the 
same as tenant as aforesaid, to wit, on the said 12th 
June, 1772, at Old Stratford aforesaid, did dig up a 
large quantity of the earth, soil, ^and, and ^I'^vel in 
the said close, and eonverted the same to th<;ir own 
use, and made divers large pits, holes, and Ircnehes 
there, and continued the same until the commencement 
ofihis action, w'hcrcby the said close ofthe plaintiff there 
is greatly injured, and his said estate lessened in value. 
—Last count. That the plaintiff, on the said lt2th 
June, 1772, at Old Stratford aforesaid, was possessed 
of divers goods and chattels, to wit, 10,0()0 cart locads 
of earth, &c. as of his own property, and being so pos¬ 
sessed, casually lost the same, which afterwards came 
to the hands of the delendants, who found the same, 
and have converted the same to their own use, to the 
plaintiff’s damage of 5(K)/. To which the defendants 
pleaded not guilty, and thereupon issue was joined. 


1771. 

l*AHTHKint ill 
fiifaiusf 
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The cause eamc on to be tried at the assizes held for 
the county of IVarwkt:, on the 24th day of Juli/, 177o, 
when a verdict was found for the plaintiff'on the first 
and second counts, damages irf. each, costs, 4C)s.; and 
for the defendants, on the last count, subject to the 
opinion of the Court of King’s Bench as to the ver¬ 
dict so found for the plaintiff on the first two counts, 
on the following case : It a|>pcared in evidence, that 
the plaintiff'is owner of the sole and separate fishery in 
the river Avon, in the place in question, and that his 
tenants have cut flags and osiers growing in the bed of 
the river, in a part of the said fishery, which river is 
there navigable, and the defendants are the proprie¬ 
tors of the navigation thereof. That about twelve 
months ago the defendants built a new wharf on their 
own ground, adjoining to the bed of the river in the 

2 X 
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- pJ.K’c in (lucslion, lo wliicli wharf loadftl hari^rs could 

PARTIIKHICnl I I 

ag^aitii/ tiol coinc Up, bill at times when the river there was 

Mason . . 

and another, higher than usual. That in order to make it practica¬ 
ble for such barges lo approach the said wharf at all 
times, the defendants dug a new canal in tlic bed of 
the river there, whidi channel was 1.‘38 feet long, and 
in sonic places, ID, and in others, 4() feet wide, and 
from S lo 1(2 inclu's deep, and led to the said wharf; 
and that they took away some of the gravel and soil 
dug thereout, and converted it lo their own use ; lhal 
the navigation of the river there might have been car¬ 
ried on,’ as well as usual, without this new channel, 
which was cut for the sake of approaching llu“ said 
new wharf. That there is an ancient wharf not fai 
from the said place; but that it is an advantage lo tin 
public, and the town o\' Siratfordin particular, to hav< 
this new wharf, and the approach thereto, as the priet 
or rate of wharfage would be diminished b\- having two 
whiirfs instead of one. 'I'hat sinec the passing of the 
act of thcC tlh (teorge the (2d, c. 3D, for the belter re 
gulaling the navigation of the said river, another in w 
w'harf had been built by the side of the same river, at 
the distance of about twenty miles from the place in 
c|uostion, towards the river Severn, and a like channel 
cut lo it, and no consideration for it w'as paid to tin 
owner of the fishery in the last-mentioned place. I’hat 
the plaintiff brolight his action within six months af¬ 
ter the facts in question w’ere committed. Tin' qui's- 
tions reserved for the opinion of the Court are, first, 
whether the bed and soil of the river Avon, in the place 
in question, being within a navigable part of the said 
river, as described in the said act of (24 George II, be¬ 
long to the defendants, as proprietors of the naviga¬ 
tion thereof, or lo the plaintiff, as owner of the sole 
and sejiarate fishery : second, whether the defendants, 
in making the new channel in question, as proprietors 
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of the said navigation, have acted within the powers 
and authority given ihcni by the said act of parlia¬ 
ment, and are justified thereby. 

Wallace, for plaintiff. As to the first question, he 
contended, that the plaintiff, being owner of the several 
fishery, must primafacie be owner of the soil. Smith v. 
Kemp. Salk. 0/91. 4 Mod. 186. Cartheis).Q.S5,9>.C. Bro. 
Tresp, pi. 426. These authorities shew that a several 
fishery implies a right of soil. As to the second ques¬ 
tion, whether the owners of the navigation have not c.v- 
ceeded their authority, he observed, that the object of 
the act was to settle the tonnage. The defendants 
defended themselves under the clause by which they 
were to clear and repair the river in the same manner 
as heretofore. This act was done to make a passage 
to a new wharf, belonging to the proprietors of the 
navigation, and was not an act within the meaning 
of the statute. 

Keni/on, contra. There is no reason why a person 
may not have a several fishery in alieno solo. If so, the 
fact should have been found, that plaintifl'was owner of 
the soil. As to the second question, when persons are 
enabled to make a navigation, all incidental powers are 
given of making wharfs, &C. that may be necessary 
for more conveniently carrying it on. The defend¬ 
ants’ acts in this instance were found, in the case, to be 
a benefit to the town- The restraint in the act of par¬ 
liament, from making wharfs between Evesham and 
Harrington, seems to infer that the defendants might 
do it in other places. The act also gives the defend¬ 
ant liberty to land goods, &c. at any wharfs, as shall be 
thought convenient. 

Sed pek CuKiAM. Where a man has a several 
fishery, the presumption is, that he has the soil; that 
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A devise of 
lands to S. S. 
to hold the 
same unto 5. .f. 
and the licirs of 
his body, and 
their heirs 
for ever, 
charp-oablc 
■vvitli a legacy ; 
hut in rase the 
said S. S. 
sliould die 
rrithout leaving 
issue of his 
body, then a 
devise of the 
land unto W.S. 
to hold unto 
tile said ff', S, 
and his heirs 
for ever; also 
ehargeablewith 
sueh Icgaey ; 
creates only an 
estate tail in 
S. S. rrith a 
vested renuun- 
der over. 


t'.ASES IN THE KIND’S BENCH, 

prcsumplion is ronclusivt', ii nol opposotl. I It it- is 
clccir damage to the soil. The ac^ gives no aulhorit \ 
to the defendants to do what they have done- It only 
authorises to repair what the owners were forinerlv 
bound to do. 

Judgment for plaiiililf. 


Den <))} the Demise «/‘William Gkerinc against 
Shenton, Widote. 


rpHlS tvas an ejeetment brought for the recovery ol 
sixty acres of land, sixty acres ol meadow, and si.\t> 
acres of pasture, wdlh the appurtenances,in the parish ol 
Denchzi'orlh,\n the county- of Berks, which Witiuim Geer- 
irigfOn the 24th June, 1774, demised to the plainlilf for 
five jears,from the 2.5lh Match then last. And the cause 
came on to be tried at the last assizes at Abingdon, in 
the said county of Berks, when the plaintiff had a va i' 
diet, subject to the opinion of the Court on the fol¬ 
lowing case: IVillinm Geeting was seised in fee of 
the premises in question, and by his will of 28th No- 
vemhet, 1788, devised the same in the following words : 
“ I give and devise unto my grandson, Samuel S/ten- 
ton, all that meadow ground, celled Picked Mead, ly- 
“ ing and being in the parish of Denchuortk, in tin 
“ county of iJer^s, to hold unto the said Samuel Shenlon, 
“ and the heirs of bis body, lawfully to be begotten, 
“ and their heirs for ever ; chargeable, nevertheless, 
'' and charged with the payment of eight pounds a 
“ year unto my niece, Mary Stevenson the clderf dur- 
“ ing her natural life, to be paid her by quarterly j)ay- 
“ ments ; but in case the said Samuel Shenton shall 
" die without leaving issue of his body, then 1 give 
“ and devise the said meadow ground unto my nephew, 
“ IViltiam Geering, son ol‘ Mr. William Geering, of 
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Denchworth aforesaid, to hold unto the said William 
“ deeritif' the son, and his heirs for ever, chargeable 
“ as aforesaid ; and also chargeable with, and subject 
“ to the payment of one hundred pounds of lawful 
“ mono}' of Great Britain unto my niece, Anne Beale, 
“ wilhin one year next after the safid William (leering, 
“ or his heirs, shall be possessed of the said meadow 
‘‘ ground. AIRhc rest and residue of my goods, ehat« 
“ tcis, real and personal estates whatsoever, after the 
‘‘ payments of debts, legacies, and funeral expences, 1 
" give, devise, and bequeath unto my grandson, 
“ Samuel Slie?iton, his heirs, executors, administrators, 
" and assigns.” The said IVillinm Geering, the tes¬ 
tator, died in 1739. The said Samuel Shenton, the 
grandson, entered and died seised, leaving issue Sa¬ 
muel Shenton tlie younger, his only child, who also en¬ 
tered and died seised. Samuel Shenton, the person 
last seised, attained twenty-one, and died in 1768, 
having made his will, dated '23d April, 1767, and 
thereby devised the premises to his mother, the de¬ 
fendant Mary Shenton, and her heirs and assigns for 
<'vcr, who entered, and is now in the possession there¬ 
of, under the said devise. The lessor of the plaintiff 
is the nephew of the testator, William Geering, and 
son of William Geering, of Denchworth, in Berkshire, 
mentioned in the will of the testator William Geering. 
'I'he (piestion for the opinion of the Court is, whether 
the lessor of the plaintifi’ hath u good title to recover 
the lands devised, and in the ejectment mentioned. 
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Baldwin, for plaintiff. Where an estate tail is once 
give!, the issue of the devisee shall take no more. By 
the words of the will Samuel Geering took only estate 
tail. King v. Melling, 1 Pew/. 2'25. Langley v. Bald¬ 
win, cited E(j. Cases Ab. 29-. pi. I6. 550. ph 15. 
Doc ex dem. - — v. Laming, '2 Burrow. Repts. 
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f 'ori/i V. Chapman, 1 Peere Williams, 063. This is a 
vested remainder over, with an estate tail. 1 Vent. 22U- 

Cooper, for defendant. The word “heirs" may be 
either words of purchase or limitation, according to 
the intention of the testator. Here they are words of. 
purchase, superadded to the words of limitation. The 
heirs of the body took an estate in fee. The testator 
meant to give to the children of Samuel an estate in 
fee ; he meant to give it over only on the contingency 
of his leaving no issue at his death. Here it appears, 
the word heirs of body meant only children; and the 
first taker took only an estate for life. But if he did 
give an estate tail to the first taker, he meant the devise 
over only on the contingency of his having no issue at 
his death. Because the nephew is to pay the legacy 
to his niece, that could not mean on an indefinite fai¬ 
lure of issue. 

Lord Mansfield. In the case of land, there is no in¬ 
stance where the words “ not leaving issue" are con¬ 
fined to having issue at his death; but it would be 
otherwise of personalty, for the sake of intention, for 
that cannot take place but upon such a supposition 
If it had rested on the words, " and their heirs Idi 
ever,^’ there might have been a doubt. But the subse¬ 
quent qualifying words make it plain., and restrain it to 
an estate tail, with a vested remainder over. As to 
the legacy, it is only in case the niece be alive when 
the event takes place. This can never be sufficient to 
make the estate to Samuel Geering, an estate for life 
only. 


Posiea delivered to plaintiff. 
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Nkwman, Estf. agaiml IJailev, Cierk, 

JJECLA RATION in case, for slandering the jiiain- 
tiff, as a justice of the peace, by saying he pock¬ 
eted the fines, 8tc. of prisoners and others, in ihe way 
ol his oflice. I*lca actio non, l)ccause he says, that he 
the said plaintiff now is, and for divers, to wit, four 
years and more now last past, hath been one of the 
justices of our lord the now king, assigned to keep the 
peace of our lord the now king, in and for the county 
of Somerset, and during that time did, in his said office 
of such justice, convict divers and sundry persons re¬ 
spectively, in the said county of Somerset, in divers 
and sundry fines and sums of money, for or on pre¬ 
tence of their having respectively committed divers 
respective offences, against the form and effect of di¬ 
vers sliilutes of this rctilm respectively in such cases 
made and provided, which said respective fines and 
'Ums of money, amounting in the whole to a large 
sum, to wit, the sum of oO/., he the said plaintiff 
had, long before the speaking and publishing of the 
sail! several words, received of the said respective 
delin(|ueuts, so by the said plaintiff respectively 
• •onvicled ; but the said plaintiff, at the time of tin- 
speaking and publishing of the said several words, 
had not paid the same to the several persons to whom 
the same ought to have been paid by virtue of the said 
respective statutes, but had kept and detained the 
same, contrary to the said respective statutes, for 
which reason the said IMIliam, at the said time, when, 
ticdl did speak and publish of and cuneerning the said 
Francis, the said several words in the said declaration 
mentioned, as he lawfully might for the cause aforesaid j 
and tliis, ike Demurrer for that the saiddefeudant doth 
nol, ill said plea, allcdge or show what persons, or whom 
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by name ihc said plaintiff hath convicted in his said 
office of justice, or in what fines or what sums of mo¬ 
ney, or for what offences, and when he hath convicted 
such persons, or what fines or sums of money he the 
said plaintiff hath received on that account, and when 
and from ‘whom ; and also for that the said pica is al¬ 
together insufficient, uncertain, and informal, &e, 
.lv)inder in demurrer. The court held the plea bad, for 
not stating the names of the parties whom the plaintiff 
cotjvicted, or from whom he had received tlie fines. 

Judgment for plaintiff'. 


1776. 

Trinity Term. 

A cliarterpHrty, 
trtiorcby the 
cnnicrs lot a 
votsol tofreig-ht 
by the month, 
for such time 
as she should 
h.- taken up in 
jK-n'orming a 
voyage from 
iMHihm to /Vy- 
vi’.uth. the 
island of Grt- 
uada, and from 
t lienee back to 
Lnndihi, on the 
terms, that the 
owners should 
reel ire, and 
the fri'i'rhtcrs 
should load and 
unload a cartro 
.it 6-Vi nadtiy on 
snth outward 
ami homeward 
voyat'e, is to 
be construed to 
mean as two 
distinct 
voxaircs Iroiii 
Ti.udiiu to O, - - 
■/iiii’ti, an.l 
tin 111 e back to 
iAiitditiiy and 
not as oiic eu- 
lire vOYaste; 
;nid the vessel 


Mackrell against Simond, and another. 

D ECLARATION on a charterparly, made the <uii 
March, 1774, between plaintiff, the owner, and 
defendants, whercb}' it is witnessed, that the said ornier 
had let, and the said merchants had hired and taken the 
said ship to freight, ht/ the month, for such time as she 
shotdd he taken np in jterforming a voi/age from London 
to Plymouth, the island of Grenada, and from them e 
hark to London, on the terms and conditions following 
(that is to say); first, the said owner for himself, his 
executors and administrators, did covenant, promise, 
and agree to and with the said freighters, their execu¬ 
tors, administrators, find assigns, by the said charter- 
party, that the said ship then was, and during the said 
monthly employ, should, at the expcncc of him the 
said owner, be ke|»t tight, staunch, and strong, and 
well manned, victualled, tackled, and provided, fit for 
merchants’ service, and should, pursuant to the orders 
and directions of the said freighters, their factors or 
fissigns, prosecute and perforin the voyage above 
mentioned (the perils and dangers of the seas, and re¬ 
straint of princes and rulers excepted), and should in 
such onticard and homenard voyage load and unload ;dl 


having uiiIhiIciI a ciirgu at (rreunda, and loaded another, hut on her return to IjhuIuu 
was, wilU the <‘argo, entirely lost; it was held, the owners were entitled to freight for the 
viiyage to Gnaada. 
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lawful goods and merchandizes as should be tendered, 
not exceeding what she could reasonably stow and 
carry, over and above her tackle, apparel, and furni- 
lure ; and the said owner did also agree that his ship’s 
company and boats should aid and assist in unloading 
and reloading the said ship’s cargoes, as customary, at 
tlic island of Grenada; and tSat he the said owner 
should and would bear and pay all such port charges 
and pilotage as should accrue during the voyage and 
monthly employ aforesaid; in consideration whereof 
the sjiid freigh^rs, for themselves, their executors, and 
administrators, did covenant, promise, and agree, to 
and with the said owner, his executors, administrators, 
and assigns, by the said charter party, that they the 
said freighters, their factors, or assigns, should and 
tcou/d load and unload the said ship, and give the said 
tnasler proper orders in respect thereof, in manner 
aforesaid; and also that the said owner should not be 
chargeable with any ex peaces of country freight, in 
rt;spccl of collecting and fetching the said ship’s cargo 
at Grenada, other than the customary assistance of his 
boats and people as above mentioned ; also that the 
said ship should be discharged out of her said monthly 
employ on the delivery of her homeward cargo at 
l.undon, and also should and would well and truly 
pay, or cau.se to be paid, to the said owner, his execu¬ 
tors, administrators, or assigns, in full, for the freight 
tiul hire of the said ship, at the rate of 110/. sterling 
per calendar mouth, for all such time as the said ship 
T>hould be taken up in performing the voyage afore¬ 
said, to commence and be accounted from the day of 
llie rlale r>f the said charterparty, and to end and deter¬ 
mine on the day of the discharge of her homeward 
cargo at London, and to be paid one third thereof on 
her report inwards, at the Custom House, London, and 
the remaining two-third parts thereof in two calendar 
months then next following, as by the said charter- 
party more fully appears ; and the said plainlilF in 
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Mackkeli. 
against 
SlMOND 
and another. 
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agaiMt 
SiMONP 
and another. 


fact snilii. that the said ship in the sni<l charlerparty 
uicnlionctl, after the making of the said ehartcrparly 
(to wit) on the said f)lh March, 1774, was light, 
staunch, and strong, and well manned, victualled, 
tackled, and provided, fit for merchants* service; and 
the said defendants, in pursuance of the said charter- 
party, did, in the said river Thames, load on boiard the 
said ship divers goods and merchandizes, to be car¬ 
ried in the said ship from thence to Pli/mouth, and 
from thence to the island of Grenada, in the said 
charlerparty mentioned, to be there unloaded and de¬ 
livered to the said defendants, their fr^ftors or assigns ; 
and the said ship afterwards, to wit, on the same day 
and year aforesaid, by the orders and directions of the 
said defendants, departed and set sail upon her said 
intended voyage from London to Plymouth, and llu; 
island of Grenada, with the said goods and merchan¬ 
dizes on board her, according to the form and effect 
of the said charlerparty; and afterwards, to wit, on 
the 3d April, in the year aforesaid, arrived at Plymouth, 
and afterwards, to wit, on the same day and year last 
aforesaid, at Plj/mouth aforesaid, divers t)thcr goods 
and merchandizes were there loaded and put on board 
the said ship, by the factors and assigns of the said 
defendants, to be carried on board the said ship from 
Plymouth aforesaid to Grenada aforesaid ; and the said 
ship afterwards, to wit, on the 13th April, in the year 
aforesaid, departed and set sail with all the said goods 
and merchandizes on board, from thence to Grenada, 
and afterwards, to wit, on the 18th Map, 1774, arrived 
at Grenada with the said goods and merchandizes so 
loaden on board her as aforesaid, whereof the factors 
and assigns of the said defendants afterwards, to wit, on 
the same day and year last aforesaid, there had notice; 
and afterwards, to wit, on the same day and year last 
aforesaid, tlte said goods and merchandizes were unladen, 
and delivered at Grenada aforesaid to the factors and 
assigns of the said defendants, according to the form 
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and efi'ect of the said charterparty; and the said plain¬ 
tiff further saith, that afterwards, to wit, on t|ie 9th 
Julyy in the year last aforesaid, at Grenada aforesaid, 
divers other goods and merchandizes were laden and put 
on hoard the said ship by the factor and agents of the 
said defendants, to be carried and conveyed'in and bn 
board the said ship from Gretiada aforesaid to London 
aforesaid, in the said charterparty named, according 
to the form and effect of the said charterparty, to wit, 
at Grenada aforesaid; and the said plaintiff further 
saitb, that aftem^ards, to wit, on the 1st August, in the 
year aforesaid, the said ship, with the said goods and 
merchandizes on board her as aforesaid, departed and 
set sail from Grenada aforesaid towards London afore¬ 
said, and that afterwards, and before the arrival of the 
said ship at London aforesaid, to wit, on the 9th Au¬ 
gust, in the year aforesaid, on the high seas, by and 
through the mere dangers of the seas, and by force of 
the winds and tempests, the said ship was wholly lost, 
together with the said goods and merchandizes so 
laden on board her as last aforesaid; and the said 
plaintiff further saith, that from the day of the date of 
the said charterparty until the time of the loss and mis¬ 
fortune hereinafter mentioned, five calendar months 
elapsed and ran out, daring which time the said ship 
was taken up in performing the said voyage in the 
said charterparty mentioned; of all which said premises 
the said defendants afterwards, to wit, on the 1st Jan¬ 
uary, 1775, at 8{.c. aforesaid, had notice, and by rea¬ 
son thereof became liable to pay, and ought to have 
paid to the said plaintiff, the sum of 5dOL being at the 
rate of 110/. sterling per month for the said time the 
said ship was so taken up as aforesaid ; yet, &c. 

2d Count on the same charterparty, with the follow¬ 
ing averment: and said plaintiff saith, that the said 
ship in the said last mentioned charterparty mentioned. 
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aOcr making the said last mentioned charterparly, to 
wU, ot? the said <)th March, 1774, was tight, staunch, 
and strong, and well manned, victualled, tackled, and 
provided, fit for merchants* service ; and the said de¬ 
fendants, in pursuance of the said last mentioned char- 
terparty, did, in the caid river Thames, load on board 
the said ship divers goods and merchandizes, to be 
carried in the said ship from thence to P/i/mouih, and 
from thence to the island of Grenada, in the said last 
mentioned charterparly mentioned, to be there un¬ 
loaded and delivered to the said defendants, their fac¬ 
tors or assigns; and the said ship afterwards, to wit, 
on the same daj* and year last aforesaid, by the orders 
and directions of the said defendants, departed and set 
sail upon her said intended voyage, from London lt> 
Plylhouth, and the said island of Grenada, with the 
said goods and merchandizes on board her, according 
to the form and effect of the said charterparly, and 
afterward.s, to wit, on the 3d day of April, in the year 
last aforesaid, arrived at Plymouth aforesaid, and af¬ 
terwards, to wit, on the same day and year last afore¬ 
said, divers other goods and merchandizes were there 
loaded and put on board the said ship by the fac¬ 
tors and assigns of the said defendants, to be carried 
on board the said ship from Ply mouth aforesaid to 
Grenada aforesaid; and the said ship afterwards, to 
wit, on the ISlh day of April, in the year last afore¬ 
said, departed and set sail with all the said goods and 
merchandizes on board, from thence to Grenada afore¬ 
said, and afterwards, to wit, on the 11th May, 1774, 
arrived at Grenada with the said goods and merchan¬ 
dizes so laden on board her as aforesaid, whereof the 
factors of the said defendants afterwards, to wit, on 
the same day and year last aforesaid, had notice; and 
all the said goods and merchandizes so laden on board 
the said ship as aforesaid, afterwards, to wit, on the 
same day and year last mentioned, at Grenada afore- 



TEMl*. LORD MANSFIELD. 


071 


said, were unladen and delivered lo tlie factors and 
assigns of the said defendants, aecording lo the form 
and efleci of the said last mentioned charlcrparty; and 
the said plaintiff further saith, that afterwards, to wit, 
on the 9th day of Juli/, in the j-ear last aforesaid, at 
Grenada aforesaid, divers other goods and" merchan¬ 
dizes were laden and put on board the said ship by the 
factors and agents of the said defendauts, to be carried 
and conveyed in and on board the said ship, from Gre- 
Jiada aforesaid to London aforesaid, in the said char- 
terparty named, according to the form and effect of 
the said charterparly, to wit, at Grenada aforesaid; 
and the said plaintiff further saith, that afterwards, to 
wit, on the 1st day of ^dagust, in the year aforesaid, 
the said ship, with the said goods and merchandizes 
on board her as aforesaid, departed and set saiMfoni 
Grenada aforesaid towards London aforesaid; and that 
afterwards, and before the arrival of the said ship at 
London aforesaid, to wit, on tlie 9th day of Jtugusl, 
in the j'car aforesaid, on the high seas, by and through 
the mere dangers of the seas, and by force of the winds 
and tempest, the said ship was wholly lost, together 
with the said goods and merchandizes so luaden on 
board her as last aforesaid; and the said plaintiff 
further says, that from the day of the date of the 
said last mentioned eharlerparty until the time of 
the arrival of the said ship at Grenada, three calen¬ 
dar months elapsed and ran out, during all which 
time the said ship was taken up in performing the 
said voyage to Grenada aforesaid; of all which said 
last mentioned premises the said defendants afterwards, 
to wit, on the said first day of January, in the year 
last aforesaid, at &c., afterwards had notice, and by 
reason thereof the said defendants became liable to 
pay, and ought to have paid, to the said plaintiA's, the 
sum of 3301. being at the rate of 110/, sterling per 
month, for the said time the said ship was so taken up 
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in performing her said voyage to Orenatia aforesaid, 
as Inst^ aforesaid ; yet, &c. 

The defendants demurred to both these counts, and 
the plaintiff joined in demurrer. 

w 

R 

Buller, for defendant. The question in this case is, 
whether the plaintiff is entitled to any freight. It is 
a general rule, that the entire freight is not due till the 
vessel arrives and discharges her cargo at the port of 
delivery. This brings us to inquire, what was the 
port of delivery, and whether the charterparly con¬ 
templated that there should be only one voyage, or 
two. Now ftie words of the charterparly seem clearly 
to shew, that only one voyage was contemplated. The 
chaHerparty expresses the voyage to be for a voyage 
out and home; it docs not say there shall be two 
voyages. The homeward bound cargo, is that from 
whence the merchant’s chief profit arises. Supposing 
the ship had gone out in ballast, then the voyage 
would clearly have not ended until the ship had re¬ 
turned home. It may be said, that the freight was 
payable monthly; but that covenant relates only to 
the rate of payment, and not the time of payment. 
The payment is to be at the lime of the report in¬ 
wards, at the Custom House. Bright v. Cowper, Brow. 
21 . 


Baldwin, for plaintiff. Freight is the mother of 
wages ; and where the party receives benefit from the 
cargo, he is entitled to the freight. The owner dis¬ 
charged the cargo at Grenada, and the defendants have 
had the benefit of it. The plaintiff was bound to pay 
the seamen's wages at the first port of delivery. Mol- 
loy, 2 B. c. 4. This case goes to the time of payment. 
Luke V. Lloyd, 2 Burr, 882. Maline, 101. 1 Ld. 

Raym. 039 . 
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Lord Mansfield. The judgment in this case must 
depend on the meaning of the charterparty, The 
charterparty puts no case but of a prosperous voyage 
out and home. Suppose the ship was cast away on 
the coast of England, and the goods saved; it would 
be admitted then that freight should be paid for the 
salvage pro rata. That is not provided for by the 
charterparty, but arises out of the equity of the case. 
Freight is the mother of wages, and the safety of the 
ship the mother of freight. It is a policy to tempt sail¬ 
ors to stick by the shij), where the ship goes out in bal¬ 
last, so that the whole profit arises from the homeward 
l>outid voj'age ; and then it would be con|idercd as one 
entire voyage. But nothing is so common as to have 
two voyages, one out and another home, and a profit 
on both—that is the case of East India voyages; vfliere 
that is the cas<‘, if the ship performs one voyage, the 
freight is due for that, though she does not perform 
the other. Hen there is an outward and homeward 
voyage, and the cargo was landed, and the merchant 
ba'i derived a benefit. 

.ludgment for plaintiff on 2d count, 
and fordefcndatit on the 1 si count. 
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MACKRr.Ll 

agteinsl 
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und another. 


Freeman against Line. 


1778. 

lilich. Term, 


rjpiIE following was a special case for the opinion of 
the Court, viz .: litis was an action on the case, 
in which the plaintifl' declared for money had and re¬ 
ceived, and on the other common counts. To which 


notice of ac¬ 
tion under nn 
act of parlia¬ 
ment ag:ainst a 
tolljratc-keop- 
er, “ for dc- 


tbe defendant pleaded the general issue. Upon the ^"ng^of me 
trial of the cause, the jury found a verdict for the toll for «nd in 
plaintiff, damages. Is. costs, 40s. By a certain act of tidn matters 
parliament, made in the l6th year of the reign of his tMarf^ie!!^ 
majesty king George III., intitled, an act to enlarge empted“from ‘ 
the term and powers of an act passed in the 5lh year ‘hr payment 

r . ,, , toll, in and by 

a ecrtaui act ot parhumcul, intitlod, \c. is too imcertani, and bad. 
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of his present majesty’s reign, for repairing and wid¬ 
ening the road from the great bridge in the Borough <»!’ 
Jf'ancick , through Southam and Daventri), to the town 
of Northampton. It is enacted (amongst other clauses), 
that from and after the time of passing this present 
act, no exemption from the payment of toll at any oi 
either of the gates already erected, or hereafter to be 
erected, on or near the said road, in pursuance t)f the 
said act of parliament, shall be allowed, (except as 
hereafter mentioned); and that all persons travelling 
the said road shall pay the respective tolls by the said 
act appointed to be paid, before they shall be permit¬ 
ted to pass through all, any, or cither of the said gat<s, 
except sucl? persons, and for and in respect of such 
matters and things, as arc hereafter particular mentit)n- 
ed ; that is to say ; that no toll shall be demanded or 
taken for any cattle or carriage carrying or conveying 
stone, gravel, or other materials for repairing the said 
road, or any part thereof, or for repairing the highways 
of any parish, township, or plai-e thrt>ugh which au\ 
jiart of the said road docs lead ; or carrying or con¬ 
veying dung, mould, soil,or compost of .any nature or 
kind whatsoever, (except lime), within any parish, town¬ 
ship, or place through which the said road leads, for 
manuring of gardens or lands within un 3 ' such parish, 
township, or place; or for ha^’, or corn in the straw, 
goss, or dead hedge wood, not sold oi disposed of, bul 
to be laid up in the houses, out-houses, barns^ or back¬ 
sides of the respective inhabitants, landowners, or 
landholders in the several parishes, hamlets, or places 
where the same grew ; nor shall any toll be demanded 
or taken for any ploughs, harrows, or other implements 
used in husbandry, or for any cattle for stocking of 
land within any parish, township, or place through 
which the said road doth lead, of the inhabitants, 
landowners, or landlords, within any such parish, town¬ 
ship, or place. Provided always, and be it further cn- 
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acted, that no action or suit shall be eommenccd or 
ttrouyhl against any person or persons for any tiling 
done in pursuance of this act, or the former act, until 
twenty-one days’ notice shall be thereof given to the 
clerk of llie said trustees, nor after a sutlicient satis¬ 
faction, or tender thereof, hath l)C(;n made to the party 
(jr parlies aggrieved, nor after six calendar months next 
after the fact committed. The plainliff is an inhabit¬ 
ant <(f the parish of Davenlrtf, in the county of ^ortk- 
(nnplou, through which town the road h;ads ; and lie 
occupies a considerable farm in the parish of Stava- 
lon, adjoining to the said parish of Ditveiilri/, through 
which the road also lead.-. On the said road a toll- 
Lrate is erected in the said parish oi l>avenl^/, through 
which the plaintiff’s teams and cattle, ^cc. arc obliged 
to pass for the manuring and slocking of his farm in 
the parish of f^tfii'crlni/. On the 4lh ol Mat/ last, the 
plainlilf’s waggon, loaded with «lnng for the manuring 
his said farm in '<tavertou, passed through the said 
cate for that purpost-. Tin defendaul, as eolloctor of 
the tolls, insisted upon, and received tcdl for the same ; 
afso atU rw ards, on the same day, he rece ived toll for an 
i inpty waggon passing through from Staverlon to Da- 
iciitn/, to fetch dung for the purpo-e aforesaiel; and 
also afterwards on the same day, lu received loll for 
two sheep and two lambs, and a cow, being cattle for 
slocking his land at Stfivurtoii aforesaid. The follow¬ 
ing notiee, sigiud by the plaintiff, was served the 
7th Maij last, on Mr. Parn/, the clerk to the trustees 
of the said road : “ Mr. Parru, this is to give yon no- 
lice, that I do intend, at the e.xpiratiou of twentv- 
‘‘ one days from the date hereof, to commence and 
“ bring an action against tPilliain lAiie, as collector of 
“ the tolls at the turnpike or loll gate, creeled on the 
road leading from the great bridge in the borough 
“ of IVarrc'ick, through Southam and Davetitry, to 

VO I.. 11. ■ ii Y 
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^ ^ •• tilt liiwn of Nottfiiimplon, at a certain |>larc on the 

VurrtiAs ' loail, in the parish of Davenlry, called Draif- 

Li'i., “ for demanding and taking of me loll 

■' for and in respect of certain matters and things par- 
“ ticularly mentioned, and exempted from the pay- 
menl* of loll in and by a certain act of parliament, 
“ intitled, an a<-t to enlarge the term and powers of an 
“ act passed in the 5th year of Ids present majesty’s 
“ reign, f<w repairing and widening the great bridge 
in the borough of Jf arrcick, ihrongh Sottlham and 
“ lyarcitliii, to the town of Nttrl/m/iipfon. Hatt'd this 
“ 7th day oi' Alau, 1778. ./. Freemau." 

The question is, whether the plaintiiV is entitled to 
recover under the above eirciiinstanees 

Datiic/, for plainlilT. It is objected on the part ol 
the defendant, that thenotie<' of aelion given in thi'; 
ease was not snnieienl within the meaning of tl»e act 
of jiarliaincjil '^I’lie notice is not by the ael re»iuired 
to be in writing It is sunieienlly exj>ressive 

1 he ('onrl. however, held the notice too oneertain 

Judginettt for defendant 


I77d. 


Phillips a^atusf I'oBDYtiL, /usfj 


t Intel ii lioiiil 
ciirxlitidiieil 
tliril if J-. M. 
'Iiiill duly :ic 
fiuiiil for idl 


J^EC'IiABATION in debt on 
yjp}if, 1777, whereby the 


liond, dated itnii 
defendant h(.‘eanM 


bound to plaintid'in tlie penal sum of l(KK)/. Plea, 


iiiojiiis, A c. rccoirctl by lilni in si*rvk*o, as a clerk ; ami also that if the said Af 

shall ciiihcz/jf, iVc. plaintilf's j*ro]MTfy, ami shall, within thna* *lays after jutwif tlu*riM»f, 
irpay, tVr. itl.iimiil tln» daniaj^c Mistaiiicd by sutli behaviour or nnsdoiiit*, or in default 
thereof, if'llie detemkint sludl, after notice make afull reeoiU|ieiiee toplaiiilitl, then 

the hoiit! to Ik* void. The plaiiilltr, in oni(*i to render the defendant (the surety) liable 
h»r /•', A/.*6 not aeeoMntiii^, must i:ive tlie defendant notice tliere4»f; as by the etnisfriie 
liftn of the cundition, the noiUe must be mven for Jh\ A/*>: not acci»iinlinif» well as foi 
bis etiibe77.Iitig 
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])raying o//cr of the bond and condition ; and it is 
read to hitn in these words : Whereas the ab(jve 
named John Phillips hath agreed to take into his ser¬ 
vice the above bound Francis Marsh, in his business 
of a brewer, upon the promise and undertaking of the 
above bounden Samuel Hanna 1 / arwl E. Alex. Fordyce, 
for the fidelity and good behaviour of the said Franci,; 
Marsh, as hereinafter mentioned : Now the condition 
of the above written obligation is such, that if the said 
Francis Marsh do and shall, from time to time, and at 
all times during his said service with the said John 
Phillips, well and truly account for, answer, and make 
good unto the said .John Phillips, all such sum and 
sums of money, bills, bonds, notes, and other securi- 
lics for monies, goods, and effects whatsoever, which 
shall come to his hands, custody, or power, belonging 
to the said John Phillips, or any other person or per¬ 
sons to whom he shall be answerable or accountable; 
and also that if the said Francis Marsh do and shall, 
at any time or times during such his said service, em¬ 
bezzle, purloin, waste or misapply, or detain any of 
the monies, bills, bonds, notes, or other securities for 
luonc}', goods, or cfl'ects, belonging to the said John 
Phillips, or to any person or persons to whom he shall 
be answerable or accountable ; then if the said Francis 
Marsh do and shall, within the space of three days 
next after proof of the fact, made by the oath or alfir- 
mation of one or more ivitness or witnesses, or the 
confession of the said Francis Marsh, repa}', reimburse, 
and satisfy the said John Phillips, his executors or 
administrators, in good and lawful money of Great 
Britain, the damage w'hich he or they shalf suffer, 
sustain, or be pul unto, by reason of such the misbe¬ 
haviour or misdoing of the said Francis Marsh, and 
that as often as the case shall happen during the said 
Francis Marsh's service with the said John Phillips, or 
in default ihereuf, if the said Samuel lJu7tna}f and 

<> y <2 
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ALxaudei Fordi/ce, or either of them, or either of iheii 
heirs, executors, or administrators, do andfhall, with¬ 
in one week after notice given to them, or left at their 
usual |)laec of abode for the time being, make full re- 
compence and satisfaction, in like lawful money, l«' 
the said John P/iiUips, his executors or administrators, 
for all such damages as aforesaid, the n this obligation 
is to be void, or else to remain in full force and virtue, 
which beince read and heard, the said A/e.iaiidvr sailh, 
that the said John ought not to have or maintain hi • 
aforesaid action thereof against him, because h«- saitli, 
that he the said Alexander hath performed and fulfilled 
the said condition of the said writing obligatory in all 
things on his part and behalf to be performed and ful- 
filled, and of this the said A/civ/w/er puls himself u|)oii 
the country, &e., and the said John doth the Iil<e ; and 
for further plea, the said Alexander, by the leave ol 
the court here to him for this purpose granted, accord 
irig to the form of the slatutr- in that ease lalidy made 
and provided, says that the said John ought not to 
have or maintain his aforesaid action thereof against 
him, because he saith that the said Franei'i Marsh tlid. 
from time to time, and at all times during his servici 
w ilh the said John Phillips, well and truly aeeounl for, 
answer, and make good unto the said John Phillips, till 
such sum and sums of money, bills, bonds, notes, and 
other securities for money, goods, and ellects whatso¬ 
ever, which did, during his said service- with the saiil 
John Phillips, come to his hands, custody, or power, 
belonging to the said .John Phillips, or any other pei - 
son or persons to whom he was, during his said service 
with the said John Phillips, in anywise answerable oi 
accountable, according to the form and en’ect of the 

- aid condilioii of the said writing obligatory ; and the. 

- aid Alexander further saith, that the said I'rancis Marsh 
ilid not, at any time or limes during Jiis said service 
•vilh the said John Phillips, embezzle, purloin, waste. 
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iiiisiipply, or detain any of the monies, bills, bonds, 
notes, or olhci securities for money, goods, or eflects, 
i)elonging to the said John Phillips, or to any pfcrson 
or persons to whom he was, during his service witli the 
said John Phillips, in anywise answerable or account¬ 
able; and this, &c., wherefore, &c. 

lleplication, precludi non, because he says, that the 
said Francis Marsh, after the making of the said writ¬ 
ing obligator}', to wit, on the (24th April, 1777, at &c. 
aforesaid, entered and was received into the service of 
the said John, in the business of the said John of a 
brewer, and continued in the same service for a long 
sj>nce of lime, to wit, from ihencc until and upon the 
■Jd May, 1778; cand that whilst the said Francis 
Marsh was, and continued in the service of the said 
John, to wit, on the 2d May, in the year last afori - 
said, at &c. aforesaid, divers sums of money, amount¬ 
ing together to a large sum of money, to wit, the sum 
of two hundred and five pounds of lawful money ol 
Gtcal lirUain, belonging to the said John, came to 
(he hands and custody of the said Francis, and the 
--aid Francis afterwards, and whilst he cotitiuucd in 
the service of the said John, to wit, on the said 2d 
Uay, in the year last aforesaid, at &,c. aforesaid, was 
refjuired by the said John, to answer and make gooil 
unto the said John the said money .so come to the 
• lands and custody of the said Francis as aforesaid. 
\et the said Francis did not answer and make good 
unto the said John the said money so come to the 
liands and custody of the said Francis as aforesaid, or 
any part thereof, but therein failed and made default, 
and the same still remains wholl} unanswered and not 
made good to the said John; and this, &c. 

Demurrer, and joinder in demurrer. 
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three weeks notice should not have been given, under 
the words of the condition. The condition in sub¬ 
stance is to be void, if Francis Marsh render an ac¬ 
count, and does not embezzle. AnS the meaning of 
the condition is, that if F. Marsh is guiltj’ of a non- 
feazance, or a misfeazanee in these respects, a notice 
must be given to the defendant, before he can be 
chargeable. A notice is necessary, whether F. Marsh 
neglect to account or embezzle the property of the 
plaintifl'; and it is as much necessary in one ease as 
the other. Here the plaintiff has not staled that he 
gave any notice. 

Chainbre, for plaintiil. The (|ueslion is, wlielhcr 
the last words in the condition refer to the first part ol 
the sentence (as to the accounting) or only as to the 
embezzling. The first is a iionfeazancc; the second, 
to a misfeazanee, in which case only the fact is to be 
proved by oath. 

The Court were of opinion in favour of the defend¬ 
ant, that in cither case, of not accounting, or embez¬ 
zling, a previous notice ought to be given to the 
sureties. 

Judgment for defendant; but plaintiff 
had leave to discontinue, on payment 
of costs. 
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Denn agniml TAyLou. 

llie assizes held at Bridgwater^ tbc ‘22d Au^uhl, 
1770, hefurc Willes and AsAwrs/, jusUces, &i'.. A 
verdict was found for the idainlifT, damages Is ,eosto 40 A. 
subject to the opinion of liis Majesty’s court of King'., 
iicnch, upon the following case. 'I'hat Hannah (iibbess 
was seised in her demesne as of fee, of and in one un¬ 
divided twelfth pmt of a certain house, now used as a 
chapel for celebration of divine service, according to the 
riU's of the Church of England, situate in the parish 
of IVakolt, and which are the premises in tiu; declara¬ 
tion mentioned; that the said Hannah being so seised, 
on the Kith September, 1702, duly made and pubJi'hcd 
her last will and testament in writing, under her hand 
and seal, and thereby, amongst other things, gave 
unto Mrs. Anne Parrott the sum of four pounds yeai ly, 
to be j)aid out of the income of the said chapel, during 
her natural life, and to be paid her every half year 
wltilc she lives; and moreover, “ after all her jusl 
** debts being paid, and the several legacies and uu- 
‘ nuities by her above given, she gave and be'juealheu 
" alt the residue and remainder of her real and rsomu 
“ estate and effects {excepting what she might menliun in 
“ a codicil) to her two nieces, Mrs. Ann Taylor and htr 
“ niece Eliz. Oliver, to be cipially divided." That the 
,aid will was duly executed in the presence ol tlm.e 
credible witnesses, as the law requires. That the saal 
Ann Taiflor, in the will mentioned, is the wile ol John 
Taylor, which said John Taylor and Ann his wife, :ue 
two of the defendants in this cause ; and that the s.iid 
I'Jiz. Oliver, in the said will mentioned, is tlio othci 
defendant in this cause: that the said Hannah Cnbhcs 
afterwards, ou the <2jth November, 17(j'2, made a codi¬ 
cil in writing to her said last will and tcstametit, ami 
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therein she gives and beqeaths to her uephezc John ’ray- 
lor, all her interest and right in the chapel near me, patf- 
ing the annuity out of it during Mrs. Parrott’s natural 
life. That the said codicil was signed by the said 
Hannah, but teas not attested by any witness. I'hal 
the said chapel in the said codicil mentioned, is the 
premises aforesaid now in question in this cause. 
That the said Hannah, being seised as aforesaid, after¬ 
wards, on the ‘27lh October, 1703, departed this life 
without altering or revoking the said will and codicil, 
unmarried, and without issue, leaving J'Jizabeth, the 
wife of Humphry Sibthorpe, doctor of j)hysic, and 
Dionis, the wife of Thomas htu'yd, clerk, her niect s 
and heirs at law, which said Humphry Sibthorpe and 
Eliz. his wife, and Thomas Lhcyd and Dionis his wife, 
are the lessors of the plaintiff in this action. That the 
said defendants, upon the death of the .said Hannah 
liibbcs, entered upon the premises, and held the satttc 
until that the said Humphry and Elizabeth, and Thoma'< 
and Dionis his wife, entered thereon on the first ilay of 
January/, in the year 1704, and weri- then of seised .as 
the law requires, and so being seised, demised the sanu 
to the plaintiff as in the declaration stated. That by 
virtue thereof the plaintiff entered, and was thereof 
possessed, upon whom the dei'endants entered and 
ousted him from the premises. The i|ueslion wa>, 
whether upon the said will and codied the premises 
passed to the said defendants. 

Jlobhouse, for plaintiff. The premises in question 
did not pass to Ann Taylor and Elizabeth Oliver. 
They were not disposed of by the will, which only be¬ 
queathed all testatrix’s real property, except all that 
she should mention in her codicil. The testalri.x did 
not mean completely to dispose of all her real pro¬ 
perty to the devisees in the will. Tlu‘ will and codicil 
make only one complete disposition. A parly tain 
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only claim from the intention of the testator. This is 17 < o. 
a (|iiostiori between two persons, neither of whom have jjkns 
the testatrix’s intention in their favour. The’ word 'I’^y"T>h 
mention,” made use of in the will, coupled with the 
Mibsequcnt intentional devise in the invalid codicil, 
clearly shew the testatrix’s intention. A codicil, de¬ 
vising tt> a Human ('atholie, is a good revocation of 
a previous devise, yin. Ab. Devise. H. pi. ‘5. It is 
not necessary liere to call the codicil a revocation. 

'J’he testatrix’s intention tnay be altered by an unat- 
fested codicil. 

'rise (’oiirt, however, thought the estate passed to 
I he dclendants, ,uul gave 

Jiiilmneiil for (letendant.s. 


l)oK (HI the Demise o/'WiLCOCKSON Hgulnst 
Lynch. 

^^T the trial of this cause, at the assizes held at \(>/- 
li/i<(li<iiii, in and for the eouuly of Xutliiig/iam, on 
i'ltm/ai/ the ‘i.Olh day oi Jiili/, 1771, it appeared in 
I \idcnee, that /!'. fyilcocIcMX, late father of the lessor 
of the plaintiil', was seisi d in fee of the premises in the 
declaration mentioned ; and being so seised, by his 
last will, duly made and e.xecuted, devised the same 
to his wife, until the lessor of the plaiutid'should 
attain his age of twenty-one years ; and alter his said 
son should have attained his said age, then to him in 
fee; that the said testator died seised, leaving the said 
Ann, his widow, and the lessor of the plaintiH', his son 
and devisee; that the said Ann his widow demised the 
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said premises to the defendant from year to year, under 
the yearly rent of lit/., who commeneed tenant at 
Christmas, 17(3;!; that the lessor of the plaintiff at¬ 
tained his age of I wenty-otie years on the btli Oclnbci 
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1771 . Iasi, and that the defendant had e«»nlitiuod in tlu 
Dor. possession of the said premises ever since llial tinu-; 
wftwKsoN^ ‘^*'y Noremftcr last a notice in 

i”yn'cu "riling, signed by the lessor of the plainlilV, was by 
his order delivered to the defendant, which notice is 
in the wofds an<f figures following“ Ijoiidon, Oi l. 
“ 25th, 1770 .—Mr. Daniel Jw/wrA—Taki; notice, lhal 
" you arc to leave the house yon now rent of me, in 
“ the parish of Newark, in the count 3 ’ of Nollingliant, 
“ with the warehouse, stable, garden, and appurtc- 
nances thereto belonging, or in anywise appertain- 
ing, at Ladj'daj’ next, and thereof fail not at youi 
“ peril. Given under my hand, this 25lb da^- of Ocl. 
“ 1770 . Jamcb IVilcocksuH .”—Wherenpon it was in¬ 
sisted b>' the defendant’s counsel, that the said noliet 
was conclusive evidence, that the defendant wa.s tenant 
to the plainlitF of the said premises, and not obliged 
b^' law to (]uit the possession thereof at the time men¬ 
tioned in such notice ; but there being no evidence <>l 
atiy demise, in fact, from the les&or of the plaiiitill 
(who at the time he attained his age of twenly-one, 
residc'd in London, and who w'as only seventeen d.iy-, 
more than twenlj'-one when he signed the nulice; tin 
lessor of the plainlilf wanting the house to i.air}' on his 
own trade of a druggist and chemist, for which it wa - 
filled, and had been used several 3 ’ec.rs); utdess such 
notice, signed and delivered us aforesaiu, be conclusi\e 
evidence thereof, a verdict was, b^' the direclina ol tin 
ptdge, given lor the i>laintiir, (hut, at the |)ressing 
rer|uest of the dcleudant’s counsel) sul>jecl to the 
o[>inion of the Court of King’s Bench, whether such 
notice, signed by the lessor of the plaintilf, and deli¬ 
vered to the defendant as aforesaid, to tjuil possession 
of the premises mentioned in the declaration in this 
c:uuse, was conclusive evidence lhal the lessor of the 
plaintitT, before the lime such notice, was delivered, 
had demised the same [ucmise.' l<; the defendant, m 



TliMl* LOUD MANSFIELD. 


iiolj and if the court should be of opinion that sucii 
notice is conclusive evidence, that the lessor, of llu' 
plaintiiT had so demist'd the premises to the delciid- 
anl, then it was agreed that the verdict obtained in 
this cause should be vacated, and that the plainlifl 
should be nonsuited; but if the court (as* the judge 
who tried the cause, and jury were,) should be ot 
opinion, that the notice, signed by the lessor of llie 
[ilaintilT, and delivered to the defendant as aforesaid, 
was not, under all the circumstances of the case, con¬ 
clusive evidence that the lessor of the plainlifl had, 
before the time of such notice, demised the said pie- 
anises to the defendant, then it was agreed that llu' 
poitea should be delivered to the lessor of the plaintill, 
witli liberty for him to enter up judgment, and proceed 
thereon. 


(iti > 
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The Court thought the notice not conclusive evi¬ 
dence of the demise, and gave 

Judgineiil for plaintill. 


Whittield against Weedon. 
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rpHE plaintill' declared, amongst other counts, as 

follows And whereas also the said Henri/ lo- 

Iheiiei/ afterwards, to wit. on the said 1 Ith day ot 

Octofier, I7(i8, at&c. aforesaid, at the special instance 

and request of the said Utimuei, demised to the said iKiiriuic U m o.s, 

Sumtiel <i certain other larin, called Lashio liriili^e proiiiiM' 

Farm, situate, lying, and being in the |.arish afore- 

said, for a certain term and time then agreed u|>on by camo out of n - 

iukI between the said IJenri/ Folherlei/ and the said tu-cay, amiiiiat 

Samuel, and which said term is since exjiired, he the wooJ 

said Samuel, iu consideration thereof, afterwards, to 

dvfi-iulant Uiul a right to cut for repairing tlie fciicc-s; and that the plaiutitf ought to have, 
set out proper wood for the puriMise of repairs, which plaintiff neglected to do, withooi 

averring any request on plaintiff so to do, or .i custom of the country lu this respect, is Dad. 
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«it, on the same day and year last aforesaid, at See. 
aforesaid, undertook, and to the said Henri/ Folher/vi/ 
then and XhexefaithJ’ulli/promised to use the said farm in a 
good and husband-like manner, during the time that he held 
the same as tenant thereof to the said Henry Fotherloy ; 
and also to yiel^and deliver up the same to the said 
Henry Fotherley, in good and husband-like condition, 
fchcn he the said Samuel (/uitted and left the same; and 
the said Henri/ Fotheilei/ in fact says, that the said 
Samuel, under and by virtue of the said last mentioned 
demise, held and enjoyed the said farm, with the ap¬ 
purtenances, for a long time, to wit, such part of the 
said land as was fallow until J^di/dai/, and the 

residue of the said farm, until the 10th day t»f October, 
in that year; and the said Samuel, at those respective 
times, quitted the said premises ; yet the said Samuel. 
not regarding the said last mentioned promise and un¬ 
dertaking, so by him made as aforesaid, but contriv¬ 
ing and fraudulently intending craftily and subliliy to 
deceive and defraud the said Henry Follierlei/ in ihi!- 
respect, did not use and leave the said farm, with 
the appurtenances, in a good and husband-like man¬ 
ner, according to the form and effeet ol his said last 
mentioned promise and undertaking, so made as afore¬ 
said, but on the contrary thereof, he the said Samuel, 
during the time that he the said Samuel did t»ceupy 
and enjoy the said farm, did permit and sutler the 
hedges, underwood, ditches, gates, stiles, rails, pails, 
and fences of arid belonging to the said farm, to be 
greatly out of repair, and in bud condition, for want 
of new fencing, repairing, amending, scouring, ami 
cleansing thereof, 8cc., and at the respective times in 
that behalf aforesaid, left the same «)ut of repair, con¬ 
trary, &c. 


Tn this breach the defendant pleaded, that the said 
hedges, underwood, gales, -tiles, rails, luiles, and 
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i'cnfc's, above assigned to be out of repair and in bad 
ooiulilion, and to be broken down, ruinous, and in dc- 
<-ay, s<'vt*rally and respectively grew and became so 
out of repair and in bad condition, and were broken 
down, ruinous, and in decay, by reason of age and 
length of time, and by unavQidalAc accidents, and 
without any wilful neglect or default iti him the said 
Siimiivl, to wit, at tin; parish of RickmersTCorth afore¬ 
said ; and that there was not, during the time when, 
ike., |*ropcr wood, or any other proper materials, on 
I he said farm, w'hich he the said AVz/nue/had a right 
to etil or take for the making, maintaining, repairing, 
or supporting <if such hedges, underwoods, gales, 
stiles, rails, pales, and fences, or any or either of them, 
('ll- :uiy part thereof, and that the said Henri/ I'otherleu 
ought, during all the lime when, &.c. to have assigncti, 
set out, or provided proper wood and materials for the 
making, maintaining, repairing, and supporting of the 
same res[)celively, to wit, at the parish of Rickmerit- 
.vo////al’oresaid; nevertheless the said Henri/ Fother- 
ifif did not, nor would he assign, set out, or provide 
proper wot>d or other materials for that purpose, al¬ 
though he had due notice of .all and singular the pre- 
misis aforesaid, to wit, iit the parish of Rirkmerss'oriti 
.ifon’said, in the county aforesaid; and this, &c. when-- 
Ibre, ike. 
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The plaintiff di*murred to this plea as follows : that 
the said plea amounts to the general issue; and ft>r that 
the said Saniiic/, in and by his said plea, hath attempt¬ 
ed to pul in issue, to be tried by a jury, a matter of 
right, that is, what sort of wood the said Smw/mc/ had 
right to cut or lake for the making, maintaining, 
.and supporting of the said fences in the said plea 
mentioned; and for that the said Saniiief hath not 
in his s:iid plea s<'t forth what sort r)f wood he the said 
.SV/«///r/had a right to cut or take for the purpose in the 
said plea mentioned; and for that he hath not in his said 
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|)k’a sol forth, that no such sort of wood was on the saiil 
l*roiniscs, iu>v hath ho scl forth whal the custom of the 
oountry is with respect to the making, maintaining, 
and supporting of the said fences in the said plea 
mentioned, (tr any custom relating thereto; and for 
that the said -SV/wjmc/ hath not set forth in his said 
plea, any re<]iiosl to the said Henri/ FotlierJeiy, to as¬ 
sign proper \v(»od for the purpose in the said plea 
inontioned ; and for that the said plea is in other rc- 
'-poels nuiltifarioiis, defective, and informal, &c. 

Joinder in demurrer. 


Ihtller, for the plaintiff. The plea is bad, as it 
amounts to the general issue; and if the matters 
therein are true, they shew the plaintiff had no 
rnufic of uelion. The second objection to it is, 
that it docs not shew whal kind of wood was on the 
premises; it only stales there was no proper wood 
which he had a rigiit to take; it should have speei- 
lic'd the sort of wood mon? particularly. Every tenant 
is bound to repair, and take proper wood, and he 
may take it withcnit any assignment. Lutw. 14S0. 
The plea is bad, as it amounts to a negative j)regnanl 
Cro. J(tc. .'io9. Hi/. f)o. The .‘>d objection is, that, 
sn]>posing an assignment necessary, the deft'iidant has 
not Jillegcd any reijucst to assign, which re(|uesl would 
be necessart*. The oitub of repair is in the tenant- 
Co. Lit. as the plea is bad in substance. 

Morgan, for defendant. The [»Iea is not bad, for 
amounting to the general issue. It confesses the fact 
of the hedges, ike. being out of repair, but avoids it 
by proper excuse. TIu- plea consists of matters of 
law and fact. He cited ‘2 Venlrus Uep.Hyi*. ‘2 Satk. 
344. 

Tlie Court thought the plea bad, for the cause as¬ 
signed, and gave 


.ludgm<-nl lor plaiulill. 
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rhe Masler, IVardem^ and Assistants 'of the 
Guild Frnternitif, or lirntherhood of the most 
•florious and undivided Trinity, and of St. 
("lk.mknt, in the Parish r;/'D eptford Strond, 
«/ the Count If of Kent, against Staples. 

^jplIE plainlilTs and tlicir predecessors arc, and at 
tlie lime of granting the several letters patent 
lirreinaflcr mentioned were, and ever since have been^ 
a body corporate and politic, and have enjoyed sun¬ 
dry grants, rights, liberties, privileges, and immunities, 
by force of divers charg<-s and letters patent hereto¬ 
fore made to them by his majesty’s predecessors, kings 
and (jueens of this realm, and particularly by grant or 
letters patent under the great seal of Great Britain, 
bearing date at West minster, the 1 llh day of June, in 
the ;JOth year ol the reign of Queen Elizabeth, reciting, 
that the said Queen’s then Lord Great Admiral of Eng¬ 
land, by deed inrolleil, surrendered to her the said 
(,)iieeii, the laslage and ballaslage, and ollice of last- 
age e.nil ballaslage, t»f all ships and other vessels 
ulialsoever, eoming or being in or upon the river of 
'I'liames, or which should at any lime thereafter be¬ 
come iloating, issuing, passing, sailing, or going into 
•ii out of the river t»f the 'J'lianies, l>elwi.\t the city of 
hondon and the main sea, of what burthen soever such 
ships or vessels should be, and by what name or names 
soever such ballastagt- or lastage was or might bt 
called or used, or which did, t)r thereafter should re¬ 
main, lie, t)r be at, in, upon, or near unto any wharf, 
bank, or creek, near unto the said river, or any coasi. 
shore, or part (»f the same, belwi.Nl London liiidge, 
towards the west part, and the said main sea, towards 
the east ; and all his lawful right, title, iuti'rest, and 
di'iuiiid whalsoe\ei, which he had, or might ha\a>, 
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rif^lit to the 
duty of batlast- 
ape of skreciied 
pardun grurel, 
though not 
taken from 
the Thames. 
Qtt. Wlictliei 
prarel taken 
from tlie river 
Lea, is wittiin 
the jurisdietioii 
of the Trinity 
House. 
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‘ t’inim, or proU'iui lo have, of, in, or lo the premises. 

The Tbimtv or any, of thorn, by virtue ol’ Hie said oftiec ol CJreat 
Admiral of Enghind, or of the said Queen’s lelteis 
M-.4ri.Es. patent, therein mentioned to bear dale the Hth day of 
./«///, ill the twenty-seventh year oLher rci^n, made 
unto him^f the said olhct: of Great Admiral of Eti^- 
laud, or otherwise; and tlnit he the said Lord Great 


-Admiral of England had besought the said Queen to 
give and grant the premises unto tin* said master, war¬ 
dens, and assistants, and the said late Queen Elizabeth 
did, by the said letters patent of the J Ith day of Jane, 
in the thirty-sixth year of her reign, for sundry good 
reasons and eonsiderations her thereunto moving, 
among other things, give, grant, and eonij^i, ratify 
and approve unto the said master, wardens, and their 
assistants, and their siu-eessors for ever, the lastage 
and ballaslage, and oltiee of lastage and ballastage, 
of all and all manner of ships and other vessels what¬ 
soever, eoming or being, or which thereafter at any 
time should be coming, floating, lying, or remaining^ 
issuing, passing, sailing, or going in. ii|>on, to, or out 
of the river of Thames, or elsewhere betwixt the bridge 
of the city of London and the main .sea, or any wharl', 
bank, creek, coast, shore, or any p.art of the same, or 
near or adjoining thereunto, betwixt the bridge ol 
tendon, towards the west part, and the main sea to¬ 
wards the east part, of what burthen soever such ship, 
vessel or vessels, was or should be, and by what other 
name or names soever, .and in what kind or kinds so¬ 
ever such ballaslage or lastage was or might be called, 
repuU.'d, or known, exercised or used, to hold the said 
ballaslage and lastage, and office of lastage and bal¬ 
lastage, and all other the premises by the last men¬ 
tioned letters pulcnl before mentioned, to be given, 
granted, ratified, and approved, with all fees, advan¬ 
tages, salaries, profits, emoluments, commodities, and 
rights, incidents, and a{>purlcnauces, lo, for, out of. 
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uv by renson of all or any the premises any way due, 
payable, accustomed, appertaining, or belonging unto 
the said master, wardens, and assistants, or their succes¬ 
sors, for ever, by themscl ves, their substitutes, depu¬ 
ties, or assigns, to use, exercise, execute, and enjoy 
for ever; and to hold of the said Queen, her Acirs «id 
successors, as for the manor of East Greenwich, in the 
said county of Kent, in free and common socage. By 
other letters patent, bearing date at Westminster, the 24th 
(lay oi June, in the seventeenth year of the reign of his 
late majesty Xing Charles the Second, reciting the said 
letters patent of the thirty-sixth year of the reign of 
her late majesty Queen Elizabeth; and further recit¬ 
ing, amongst other things, that many decayed seamen, 
(heir wives, widows, and orphans, had from time to 
time received good relief from the hands of the said 
master, wardens, and assistants, out of the lastage and 
ballastage raised and taken forth out of the said river 
of Thames, for ballasting of ships and other vessels, the 
said late King Charles the Second did, by the said 
last mentioned letters patent, give and grant unto the 
said master, wardens, and assistants, and to their suc¬ 
cessors for ever, the lastage, ballastage, and ballasting 
or loading of sand, gravel, soil, stones, earth, chalk, rub¬ 
bish, clat/, flints, lime, soup, ashes, bricks, tiles, or any 
other things, merchandizes, or commodities zchatsoever, 
taken ftom anif wharf, creek, coast, bank, or shore upon 
or adjoining to the said river u/'Thames, for lastage and 
ballastage or loading, or used instead oj' such lastage, 
ballastage, or loading, with the office of lastage and 
ballastage, and ballasting of all such ships, hoys, 
boats, barks, and all other vessels whatsoever, coming 
or being, or which thereafter at any time should be 
coming, floating, lying, remaining, issuing, passing, 
sailing, or going in, npon, to, or out of the river of 
Thames, or elsewhere, bctw'ixt the bridge of the city of 
London and the main sea, or any wharf, bank, creek, 
VOL. 11. 2 z 
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The Tiiimi V 

C'URl’OltATIOV 

agaimt 

Staples 
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1777- cu.ial, shori!, or any pari ol ihc sanu', or near or at!• 

The Til ini IV llicTclo, belwixl llic bridge ol‘ Lonflon aforc- 

^ said, lo\^’ards the west part of the said main sea, to- 

si .\rLcs. wards the cast part, of what burthen soever such ships 
or vessels should be, and by what other name or names 
soever, ind in what*kind soever the said ballastage or 
lastagc was or might be called, known, or used; and 
the said lale King Charles did also by the said last 
niciUioned letters patent grant unto the said master, 
wardens, and assistants, and their suecessors for ever, 
the gravel, sand, and soil of the said river of Thames, 
for the ballasting of ships and other vessels, and also 
lull power and authority for themselves, or by iheii 
deputies, agents, workmen, and servants, from time to 
time, and at all times for ever thereafter, in all plaees 
whatsoever within the said river, being to the damage 
and annoyance of the same, at their wills and pleasure.", 
to dig, take up, and raise, for the better furnishing of ship" 
with ballast, the said gravel, sand, and soil out of the 
said river, as they should think fit, so as the said rivet 
might not be annoyed :ind made dangerous to ships, 
lighter boats, and other vessels therein passing; and 
the said gravel, sand, and soil, so by them taken up 
ibr the aforesaid use, to lay on shore, on any of the 
king’s waste grounds (except as therein is mentioned), 
and every convenient place, and Ic/take ofl’the same 
as their occasion should require; and the said master, 
wardens, and assistants, and their successors, deputies, 
and assistants, solely to convert, use, dispose, and sell 
the said gravel, land, and soil of the said river, to hold 
the said ballastage and lastage, and oflice of ballast- 
age and lastage, and the said gravel, sand, and soil 
of the said river thereby granted, with all fees, advan¬ 
tages, salaries, profits, rights, incidents, and appurle- 
nances whatsoever, unto the said master, wardens, and 
assistants, and their successors forever, by themselves, 
their substitutes, deputies, or assigns, to use, exercise, 
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cxcculo, and enjoy for ever, for the use and benefit of 1777. 
the poor therein aforesaid, and no other; and the said the Tursixr 
niaster, wardens,and assistants thereby eovenanted’with Coiiporation 
the said king, his heirs and sueeessors, that they the SrAri.Es- 
said muster, wardeiiM, and assistants, and their succes¬ 
sors, should, by the best means and ways th^ could, 
provide and take care that the gravel, sand, and soil, 
b}' them to be taken out of the said river, should be 
raised and taken out from such shelves and places ol 
the said river, as wore or should be of danger to ship¬ 
ping, and for the better and more safety of the same ; 
and they should, at their own charges, provide and 
have such number of lighters, great and small, as 
should be from time to time sufiicienl for the export¬ 
ing and importing of the said ballast, as well to and 
fi>r the said wharfs as unto all such ships, barks, or 
vessels, that should have use of the same, which said 
lighters should be justly guaged and marked, that the 
burthen and bigness might be known, to the end that 
all dcceipts between the buyers and sellers of the said 
gravel and sand, either in quantity or weight, might 
be prevented ; and that they the said master, wardens, 
and assistants, and their successors, deputies, agents, 
and assigns, should, from time to time for ever there¬ 
after, provide, utter, furnish, and sell the said gravel, 
sand, and soil, l^ir the ballasting of all ships, barks, 
and vessels in the said river, that should have use 
thereof, at the rales and prices .'iccustomed. An act 
of parliament was made and passed in the (ilh year of 
the reign of King George the Second, intitlcd “ An act 
for the belter regulation of lastage and ballast age in 
the river Thames-," and such act was continued until 
the 24tii day of June, 178‘2, and from thence until the 
end of the then next session of parliament. And an¬ 
other act of parliament was made and passed in the 
thirty«second year of the reign of his late majesty King 
George the Second, intitlcd “ An act to continue, 

2 z il 
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The Trimtt 

t^RPOBATlON 

af^ainst 

Staples. 


“ .nmciul, explain, and render more effeetnal an m'f 
“ made in the sixth year of his said late majesty’s 
reign,for the better regulating of laslage and bal- 
“ lastage in the river Thames, and to prevent putting 
“ of rubbish, ashes, dirt, or soil into said river, and in 
** the sfreets, passages, and kennels in London, and in 
“ the suburbs thereof, in Middlesex and in Weslminsler, 
“ and such part of the Duchy of Lancaster as is in 
Middlesex, and for allowing a certain c|uantily of 
“ dung, compost, earth, or soil, to be yearly shipped 
“ as ballast, from the Laystalls in London, on board 
“ any collier or coasting vesselwhich act was con¬ 
tinued until the 24lh day of June, 1770, and from 
thence until the end of the then next session of par¬ 
liament That defendant John Staples did, on the 
lOlh day of August, 1770, ship on board the ship or 
vessel, called the Diana, of the burthen of about 1.00 
Ions, whereof one B.iche. was then the commander, and 
then lying in the river of Thames, betwixt the bridge 
of the city of London and the main sea, and bound on 
a voj’age to Leith, in Scotland, 20 tons of screened 
or garden gravel, in order to be carried, and which 
were accordingly carried therein to Leith aforesaid. 
The defendant John Staples did, on the 8lh September, 
1770, also ship on board the ship or vessel, called the 
Polly, of the burthen of 300 toes, or thereabouts, 
whereof the said James Legge. was the commandcT, 
then lying in the river of Thames, within the limits 
aforesaid, and bound on a voyage to St. Petersburg, 
in Russia, 40 tons of screened or garden ground, in 
order to be carried, and which were accordingly car¬ 
ried in the last mentioned ship, in her said then in¬ 
tended voyage to St. Petersburg, both of which said 
quantities or parcels of gravel so shipped by the said 
defendant on board the said two- ships, were taken from 
the new cut of the river Lea, between Limehoiise and 
JSow, for sale, and entered the same at the Custom 
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House, and the same was used as ballast, and the 
whole of both the said i]uantities or parcels of grQund 
were so shipped and put on board, without any licence 
or authority from the plaintiffs, and without any ap¬ 
plication being made for any such licence or authori¬ 
ty, and without any thing being ‘paid or offered, or 
tendered to be paid by the defendant, to or for the 
use of the plaintiffs, for or in respect of the said several 
parcels or quantities of gravel so shipped as aforesaid, 
or cither of them, or of any part of either of them* 
This cause came on to be heard before the Lord High 
t’hancellor, who was pleased to order that a case should 
be made for the opinion of the judges of the Court of 
King’s Bench, and that the question on such case 
should be, whether the defendant was intitled to ship 
on board such ships or vessels the said screened or 
ground gravel, without paying the plaintiffs any thing 
for the same, or having a licence from the plaintiff's 
for that purpose. 

Coojier, for plaintiff. There are two questions in 
this case; 1st, whether gravel taken from the river Lea 
is within the jurisdiction of Trinity House ; 2dly, 
whether skreened garden gravel is merchandize within 
the meaning of the proviso in the letters patent of 
12 Char/es 11. As to the first question, it is to be ob¬ 
served, that there were two objects, viz. that the Tri¬ 
nity House should have all the benefit of ballast got 
out of the River, and that they should raise a fund, 
&c. It was intended, that for every thing which goes 
from the port of London, as ballast, there should be 
paid a duty to the Trinity House. In the case of the 
Trinit 1 / House v. Bowater (Exch.), 1712, the court de¬ 
clared that the whole right of ballasting ships in the 
port of London, belonged to the Trinity House. He 
riled The Trinitif House v. Hodges, 27th April, 171f>, 
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The Trinity 

COHPOEATION 

agauat 

Staples, 
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in CMmnccry ; Same v. Ri/all, in Chancery, affiriit- 
cd ir. ihc House of Lords, 4lh Feb. 1776. As to the 
2nd question, whether this gravel was to be considered 
inerchandizabk: it certainly must be so considered, 
as from the ease it appears it was shipped for sale. 

Bnller, for defendant. The charters are controlled 
by the subsequent statutes. But even if the 1st ques¬ 
tion stood upon the charters alone, this gravel, taken 
from the river Lea, could not be considered as belong¬ 
ing to the Trinity House. All the cases stated arc (»f 
ballast taken out of the Thames, or from some wharf 
upon the river Thames. The words of the charter of 
Charles II. arc, “ taken from any wharf, creek, &c. 
“ upon or adjoining to the Thames." This gravel was 
taken from the river Lea, which is no creek of the 
Thames, and is not a river which runs through many 
counties. The charter means something that, at high 
water, is covered with the water of the Thames. As to 
the 2d question, whether within the proviso, the de¬ 
fendant is only to pay for ballastagc to the amount of 
40 tons (all above that being free); he only paid 3i! (id. 
for this, whereas if it could be considered as merchan¬ 
dize, he would have had to pay at the Custom House 
4s. 


The Court did not decide upon the first (]uestion; 
but upon the second point, were all clear in favour of 
the plaintiff, viz. that upon the facts stated, skreened 
garden gravel was to be considered as merchandize. 

Judgment fur plaintiff. 
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May ugahust IlutJSK and Wife. 

^JpiFE plaiuUfr declared on cuunls lor money 1<A)1 lo 
llic wile belore iiiarriagc, and on promises by her 
l)cforc marriage, and also on promises by ibe husband 
during marriage. The defendauls demurred generally 
li> ihe whole deelaralion, and piaintilT joined in de¬ 
murrer. 


I7»l. 


Kastcr Term. 

A misjoinder 
of action 
against hus- 
liantl and wife, 
may be taken 
advaiita);e of by 
general ile- 
murre.r [a;. 


Bower, lor defendanl. This is a misjuinder of ac¬ 
tion. Tlic husband and wile cannot be jointly sued 
on a d<-mand due from the husband alone ; and this is 
bad on general demurrer. 

Baldwin, ronlra. This defect eaniiul be taken ad¬ 
vantage of by a general deiiiurrcr. i agree that it 
might in arrest of judgment; but before judgineni, wc 
might have taken damages on the go<»d counts only. 
Perhaps in special demurrer the objection would hold. 


Sko I'ER Ci RtAM. The defect is a defect in sub¬ 
stance, and may be taken advantage of on general 
demurrer. 

.ludgment for defendanl; but plainliH 
amended by withdrawing the bad 
counts. 


<»f) Scp 1 Taunt, 


TiritNiiK, Estj. against M‘Namara, Esq. Execu- 17^1. 

tor of M'Namara. Easier Tirm, 


D eclaration m debt on bond given by the Aploiiito-a 

, declaration on 

testator to the plainlin and others, whom plain- j,ond, comii- 

tilf hath survived. Plea (after craving oyer of bond, |rthev\blngsf°*^ 
for the payment of 3000/.), tliat nil the sums of money which became due on the bond 
were paid, may be replied to generally, hy a general denial of the words of the pica, with¬ 
out ussigniug any specific breach (S). 


(b) S.;e » T. K. 159, 460. 1 Bas. Sl Pul. 640, 641. 2 New Rep. l/'G, 

177. 3 jtVis/, 40,5. 6 AVuI, 507. 1 AViunj/. 101. 2 410. 3 tf'ifo. 

185. 1 Marsh. 95. Taunt. 386 6 Taunl. 47 
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1781. which, amongst other things, was for the payment ol' 
Ti BM;n 30(K)/. and interest, by one Samuel Lynch, unto the 
ngainst oblitees, at/ their house in Mificins Lane, London, or 
£jeiiaor. at such other place where they should reside), that^he 
said Samuel Lynch hath well and truly paid, or caused 
to be paid, to the said Samuel Turner the elder, Thomas 
Turner, and Samuel Turner the younger, or one of 
them, their or one of their executors or administrators, 
at their house in Mincing Lane, in the city of London.' 
or at such other place where they did then reside in 
London, all sums of money which became due from 
the said Samuel Lynch to the said Samuel Turner the 
cider, Thomas Turner, and Sam. Turner the younger, 
under, by virtue, and according to the terms of the 
said articles of agreement, to wit, at London aforesaid, 
in the parish and ward aforesaid; and this, &c. Ke- 
plication, that the said Sam. Lynch, in that plea men¬ 
tioned, did not pay to the said Sam. Turner the elder, 
Thomas Turner, Sam. Turner the younger, or to either 
of them, or to their executors or administrators, all 
sums of money which became due from the said Sain. 
Lynch to the said Sam. Turner the elder, Thomas Tur¬ 
ner, and Sam. Turner the younger, under, by virtue, 
and according to the tenor of the said .uticlcs of 
agreement in that plea mentioned, in manner and 
form as the said John M‘Namara hath above in that 
plea alleged; and this the said Samuel Turner the 
younger prays may be inquired of by the country. 
Demurrer, for that the said Sam. Turner the younger 
hath not, in or by his said replication, assigned any 
specific breach, by the nonpayment of any specific 
sum of money of the said principal sum of 3000/. with 
the interest for the same, according to the tenor of the 
said articles of agreement, or when the same became 
due, contrary to the form and eflect of the said above 
recited indenture; and also, for that thesaid Sam.Turner 
the younger, hath not, in and by his said replicaliun> 
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assigned any sufficient breach, by reason whereof the 
said sum of GOOD/., in the said writing obligatory men¬ 
tioned, could be forfeited, and become' due arid pay¬ 
able to the said Sam. Turner the younger, by reason 
of a breach of the condition thereof; and also for that 
it does not appear in and by the^ said replication of the 
said Sam. Turner the younger, that he has any legal 
cause of action against the said John^ upon the said 
writing obligatory in the said declaration mentioned ; 
and also for that the said replication is in other re¬ 
spects insuificient in law, multifarious, complicated, 
double, and informal, &c. 

Joinder in demurrer. 

Lane, for defendant. The plaiiitifT, in his replication, 
has assigned no breach which would entitle him to 
judgment. There is no specific breach assigned, 
which is nec(!ssary when the pica slates a general per¬ 
formance. He cited Jones v. Williams, Dougl. 214 (a). 

Baldwin, contra. This bond was given to secure the 
sum of 3000/. Defendant says, S. Lynch did pay all 
the money that became due on the bond; and plaintiff 
says he did not. This is a perfect issue. There was 
no other sum to be paid than the 5000/. 

Et per Curiam. There is only one sum to be 
paid; and this is not like the case cited, where various 
sums might be received. Therefore the issue is certain 
enough. The plea can only mean, that S. Lynch paid 
the 5000/. and tjje plaintiff negatives it. 

Judgment for plaintiff. 




1781. 


Turmeu 

agaaut 

M'Namara, 

Executor, 


(n) This case is not considered as law. See 8 Term Rep. 463,4. 
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A covenant by 
a |iarty, that 
so louit as de- 
fendant should 
continue and 
be in the actual 
receipt of the 
profits of a rec¬ 
tory, she would 
pay a yearly 
sura diirinp the 
life of the rec¬ 
tor, by two 
half yearly pay- 
meuts, must be 
construed as a 
covenant for 
the payment of 
such yearly 
sum whilst the 
covenantor is 
in receipt of 
the profits dur¬ 
ing the life of 
the rector, and 
not whilst he 
is merely in 
receipt of the 
profits. 


Combe, Exccuior of Phipph, agabhsl Jones, 

Widow, 

'^DECLARATION,, that by a certain indenture tri¬ 
partite ^ made on the 30lli February^ 178'2, at &c. 
between the said EHz. Jones, of the first part, and one 
Capel Berrowy rector of Rossingtony in the county of 
I^ottingkam and York, of the second part, and tlu; 
said Edmond Combe, of the third part; one part of 
which said indenture, sealed with the seal of the said 
Eliz. Jones, he ihe said Edmond Combe now brings 
here into court, bearing date, &c. reciting that in or 
about the Term of St. Hilaryy 1774, the said Eliz. 
Jones obtained a judgment in his majesty’s Court ot 
King’s Bench, at Westminster, against the said Capel 
Berrow, for the sum of 1,200/. together with costs, by 
virtue whereof the said Eliz. Jones obtained a seques¬ 
tration of the profits of the said rectory of Rossington, 
and was then in the receipt thereof, of the yearly value 
of 210/. clear of ail reprisals, and there was a consi¬ 
derable sum of money due, owing from the said Capel 
Berrow unto the said E. Jones ; and reciting that the 
said E. Jones was in titled to an annuity of 70/. during 
the life of the said CapelBerrow, payable out of the said 
profits of the said rectory ; and the said Capel Berrorc 
was, and stood indebted unto the said Edmond Combe. 
as of the last will and testament of the said Fincent 
Phipps, in a considerable sum of money ; and the said 
Fincent Phipps did, in his lifetime, ^btain a judgment 
of outlawry against the said Capel Berrow; and some 
disputes had arisen between the said E, Janes and the 
said Edmond Combe, touching their respective demands 
on the said Capel Berrow, and their right to the be¬ 
nefit of the said sequestration, and unto the profits of 
the said rectory ; and a suit had been instituted in his 
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majesty’s Court of Exchequer, by the said Edmond 
CMmbcy against the said Eliz. Jones and Capel BerroWy 
and divers proceedings had thereon; in order'to put 
an end to such disputes, it had been agreed between 
all the parties to the said indenture, at the time of 
making thereof, that the said ^liz. Jones should con¬ 
tinue in possession of the profits of the said rectory 
during the life of the said Capel Berrow, for the pur¬ 
pose of keeping down the arrears of the said annuity j 
and after payment thereof, to pay unto the said Ed¬ 
mond Combe the sum of 70/. per annum, for and on 
account of the said debt so due from the said Capel 
Berrow unto the said Edmond Combe, together with 
his costs thereafter mentioned ; and after payment 
thereof, to retain the residue of the said profits on ac¬ 
count of the debt so due and otving to her from the 
said Capel Berrow as aforesaid : and further reciting, 
that the said Eliz- Jones had agreed on the execution 
of the said indenture to pay unto the said Edmond 
Combe the sum of 50/. on account of the said debt so 
due from the said Capel Berrow to the said Edmond 
Combe as aforesaid, and had also agreed to enter into 
a covenant for payment of the said sum of 70/. to the 
said Edmond Combey during so long time as she, or 
any one for her use or to her benefit, should continue 
in possession of the said profits of the said rectory : 
and further reciting, that the said Capd Berrow had, 
at the instance and request of the said Edmond Combe, 
on the day of the date of the said indenture, executed 
an assignment of two policies, bearing dale respectively 
the 15th day oi JMarchy 1749, end the 24th June, 1756, 
under the seal of the Amicable Society for a Perpetual 
Assurance Oilicc, whereby the said society obliged 
themselves to pay unto the said Capel Berrottfy or his 
assigns, such a jiroportion or share of the Joint stock 
and fund of the said society as should become due to 
the said Capel Berrow at such lime as therein men- 
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tioned. In consideration of which promises the said 
Edmond Combe had agreed that the said outlawry- should 
be reversed, and that he would enter into a covenant 
not to molest or hinder the said EHz. Jones from re¬ 
ceiving the profits of the said rectory, until default 
should be*made in payment of the sum of 70/. per 
annum ; and also that he would not proceed any far¬ 
ther on the said bill in equity ; and the said E/h. Jones, 
for and in consideration of the covenant contained, on 
the part of the said Edmond Combe, his executors and 
administrators, did thereby for herself, her heirs, exe¬ 
cutors, and administrators, covenant, promise, and 
agree to and with the said Edmond Combe, his execu¬ 
tors, administrators, and assigns, that she the said 
Eiiz. Jones, her executors and administrators, should 
and would, so long as she or theif should continue and he 
in the actual receipt of the profits of the said rectory of 
Rossington, under the said sequestration, or any other 
sequestration then to be obtained thereof, or by any 
other ways or means whatever, well and truly pay or 
cause to be paid, unto the said Edmond Combe, his ex¬ 
ecutors, administrators, or assigns, yearly and every 
year, during the life of the said Cupel Eerrow, the full 
sum of 70/. of lawful money of Great Britain, free and 
clear of all deductions whatsoever, bp two even half 
tjearlp portions, on the thirtieth dap of Januarp and the 
thirtieth dap of Julp, in every year, at the Hall of Nerv 
Inn, in the county of Middlesex; the first payment 
thereof was to begin and be made on the .30lh day of 
Julp then next ensuing the date of the said indenture ; 
provided nevertheless, and it was by the said indenture 
agreed between the said parties, that in case any loss 
should be sustained by reason of the failure of any of 
the tenants or farmers of the said profits of the said 
rectory, without the wilful default of the said Eliz. 
Jones, or in ca.se the rent of the said profits of the said 
rectory should, at any time thereafter, not by the de- 
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faull or design of Uie said EHz. Jones, her executors 
or administrators, be lowered, then and in either of 
the said cases, a reasonable proportion of the toss oc¬ 
casioned by sueh tenant, by reason of the fall of such 
rent, should be deducted out of the said annual sum of 
of 70/., as by the said indenture, amongst other things, 
more fully and at large appears : and the said Edmoiul- 
Combe further says, that although from the time of 
making the said indenture hitherto he hath well and 
truly performed, fulfilled, and kept all and singular the 
covenants and agreements in the said indenture con¬ 
tained, on the part and behalf of the said Edmond 
Combe to be performed, fulfilled, and kept, according 
to the form and eflect of the said indenture -, yet pro¬ 
testing that the said EUz. Jones hath not performed, 
fulfilled, or kept any thing in the said indenture con¬ 
tained on her part and behalf to be performed, ful¬ 
filled, and kept; the said Edmond Combe, in fact, fur¬ 
ther says, that the said Capel lierroK', on the 291 h 
September, 1782, at Sic. was alive, and was then rector 
of the said parish of liossington, and that the said 
jLV/i-. Jones, on the said 13th February, 1782, at &c. 
and from thence to and until the said 29th September, 

1782, was in the actual receipt of the profits of the 
said rectory of liossington, under a sequestration there¬ 
of, and in fact received much more, to wit, GO/, mure 
than sullicient to pay all and every the sums agreed to 
be paid by the said indenture brought here into court; 
and that during the said term no loss was sustained 
by reason of the failure of any of the tenants or far¬ 
mers of the said rectory, nor any lowering of the rent 
of the same during the said term, but on the contrary 
thereof, the tenants and farmers thereof were solvent, 
and paid her the whole of the rent mentioned in the 
said indenture, and she had enough to pay the said 
Edmond Combe the sum of 33/. on the 30th January, 

1783, over and above all and every sum to be paid by 
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the said indenture; and that on the SOth January, 
Combe 1783, the sum of 35/., part of the said 70/., became 
arrear from the said Etiz. Jones to the said 
Combe, executor as aforesaid, and still re¬ 
mains in arrear and unpaid by the said Eliz. Jones to 
the said Edmond Combe, executor as aforesaid, con- 
Irar 3 % &c. 

Plea, that the said Capel Berrori', long before the 
said 30th January, 1783, when the said sum oJ' So/, 
is, by^ the said declaration, supposed to become due, 
to wit, on the5th of October, 1782, to wit, ill &e. died; 
and this, t!ce. 

Demurrer, for that it appears by the said declaration 
and pica, that the said Elizabeth had received the pro¬ 
tits of the said rectory, up to the death of the said 
Capel Berrotv, sufficient to satisfy the said Edmond his 
demand, though by the said indenture it was to be paid 
to him at a future day, but before the commcnceiuent 
of this suit; and for that the said plea is also only 
argumentative, impertinent, and does not deny any 
fact alleged in the declaration ; neither docs it admit 
the facts asserted in the said declaration, or allege 
any fact in excuse or justiBcation for the nonpayment 
of the money thereby demanded. 

Joinder in demurrer. 

Cooper, for plaintiff. The words of the covenant 
are, that the defendant will pay the money “ so long 
as she should continue and be in the actual receipt of 
the profits of the rectory and though it is afterwards 
said, that it shall be paid during the life of the rector, 
yet these words are mere surplusage, and may be re¬ 
jected without altering the real intention of the par¬ 
ties. For here the continuance of the defendant in the 
receipt of the rents and profits, is the ground of her 
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being liable. Now it appears from the pleadings that 
she has received that out of which the profits are to 
be paid, and she is therefore liable, though the day of 
(tayment had not arrived at the death of the rector. 

The Court however were clearly of opinion against 
the plaintiff, and gave 

Judgment for defendant. 


Olhskn against Drummond. 

JJECLAJIATION in covenant, that whereas b 3 ’ a 
eerlain charterparly of affreiglilment, indented 
and made the l^th April, to wit, at &e. between 

the said Plaintiff, In' the description of Jurgen Oh/seit, 
master of the good Russian ship the Stadt Riga, of 
the burthen of 4(M) tons measurement, or thereabouts, 
now lying at Plifuiouth, and bound on a voyage out¬ 
ward to the island of Tenerijffey and from thenee to the 
island of St, Tlinmns, in the West Indies, of the one 
part; and the said Defendant, bj’ the name and de¬ 
scription of James Drummond, of Lotidon, gent, acting 
herein in the names of, and undertaking for fV. Herries, 
G. Keith, and Company, of &c., merchants and 
burghers, subjects of his im|>erial majesty, of the other 
]>arl; one part of which said charterpartj’, sealed with 
the seal of the said D., the said P. now brings here 
into court, the date whereof is the same day and year 
aforesaid, it was w’itnessed, that the said P. did grant 
and to freight let, unto the said JV. Herries, G- Keith, 
aitd Co. the said ship or vessel, called the Stadt Riga, 
for the voyage, and upon the conditions thereinafter 
mentioned ; and the said P. fur himself, his heirs, ex¬ 
ecutors, and administrators, did thereby covenant, pro¬ 
mise, and agree to and with the said D., his executors, 

(«} See ;! Chitty'i ComtiuTcial 391. ‘S M.& S. 308. 8 Tau/U. 
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administrators, and assigns, that the said ship, having 
unloaded her outward bound cargo at the said island 
of St^Thomas, and being in a ht and proper condition 
for her voyage thereinafter described, should directly 
sail for, and proceed to the island of Dominica, in the 
West Indies, and there, at either or both of the ports 
of Rousseau and Prince Rupert's Ray, or at either of 
the islands of Grenada or St. Christopher's, as the 
freighters should direct, load, take, and receive on 
board from the said freighters, or their assigns, such a 
full and complete homeward bound cargo of sugar, 
coffee, cotton, and other produce, as iMc said ship 
could rcasonablj' stow and carry in her (that is to say) 
three tiers of sugar in her hold, one tier of sugars in 
the Iween-deck, with a proportion of small casks for 
the benefit of stowage, and tJjc remainder of her cargo 
in coffee and cotton, not exceeding 40 bags of the lat¬ 
ter, of 44Slbs. weight each ; that the said ship, being 
so loaded and dispatched, should, with due expedition, 
sail for and proceed to the port of Ostend, or that of 
Bruges, or as near thereto as she could safely go, and 
there, according to orders, unload and deliver to the 
said freighters, their agents, correspondents, or as¬ 
signs, her said homeward bound cargo, agreeable to 
the bills of loading that should have been given for 
the same, and on such delivery end her voyage (the 
perils and dangers of the seas, and restraints of princes 
and rulers and others alwa 3 's excepted); that the said 
ship should lie at her loading ports ninety running 
days, if required, to receive her cargo, and at Ostend 
thirty running daj’s to discharge the same, to begin 
respectively on her being ready to receive or deliver 
goods ; and that in the loading and discharging of the 
said homeward bound cargo, the said ship, her boats, 
and her crew, should give all customary assistance to 
the said freighters ; in consideration whereof, the said 
D. acting as aforesaid, did thereby for himself, his 
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heirs, executors, and administrators, covenant, pro- 1770. 
inise, and agree to and with the said P., his executors, olhsen 
administrators, and assigns, that the said freighters, 
their agents, correspondents, or assigns, should, within 
the ninety running days first above limited, or days of 
demurrage therein mentioned, at one of the said islands 
of Dominica, Grenada, or St. Christopher's, load and 
send along side of the said ship, at their own cxpence, 
in manner and proportions, and with the assistance 
aforesaid, such full and complete homeward-bound 
cargo of sugar, coffee, cotton, and other produce, as 
is before mentioned ; and also should, within the thirty 
running days last before limited, or days of demurrage 
thereinafter mentioned, at the port of Ostend or that 
of Bruges, at their own expence, in manner and with 
the assistance aforesaid^ unload and receive her said 
homeward-bound cargo, and pay for the freight there¬ 
of at and after the rates following (that is to say), for 
sugar, at the rale of 9s. sterling for each and every 
11 ‘2/fts. net English weight of sugar; for coffee, at the 
rate of Us. sterling for each and every llQlbs. net 
English weight of coffee so delivered ; for cotton, at 
the rale of 3d. sterling for each and every net pound 
English weight of cotton so delivered; and for other 
goods and produce in proportion to the said rates of 
freight, with 5 per cent, primage on the whole of the 
said freight, the whole to be paid at Ostend, on the 
final delivery of the said homeward cargo, either in 
good bills of exchange on London, or iu money, at the 
rale as the exchange should there govern, between the 
said port of delivery and London, at the option of the 
Captain : and it was thereby mutually agreed by the 
said parties, that the said freighters, their agents, 
correspondents, or assigns, at the said island of Do- 
minica, were to declare in forty-eight hours after due 
notice given to them of the said ship’s arrival there, 
whether she was to load there or proceed to either of 

VOL, 11. .3a 
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the ii/utidi ol (iienada or Ht. Christopher's lo luke in 
her loading that at the island where the said ship 
should be so ordered to load in the ff^est Indies, the 
commissioner should not receive, take, or slow on 
board her any other goods or produce but such as 
should bes tendered to him by the said agents, <’ori«'s- 
pondeuts, or assigns of the said freighters, or which he 
should be authorized to receive by written orders from 
them, which goods and produce so loaded should be 
exclusively consigned to the said freighters at Ostemt 
or Thngvs; that the said ship was to be consigned lo 
the said freighters or their assigns at Dominica, Gre¬ 
nada, and St. Christopher's, as well as at Osirnd and 
Bruges and lastly, that it should and might be law¬ 
ful to and for the said freighters, their agents, corres¬ 
pondents, or assigns, lo keep the said ship on deiiuir- 
rage ten days in the whole, or so many of them as need 
-honld require, they paying unto the commissioner »)1 
ihe said ship, for such demurrage, at the rale of (>/. 
tcrling per day, day by day, as the same should grow 
due, as by the said eharlcrparly amongst other things, 
relation being thereunto had, will more fully and at 
large appear. And. the said P. in fact says, that llu 
'.'lid sliip did, after having unloaded her outward 
bound e.argo, and as soon after as she could be pul in 
a fit and proper condition for her voyage in the said 
eharlerparty described, proceed to the said island oi 
Dominica, in the West Indies, and afterwards, lo wit, 
on the iqth Jamuirif, 1783, did arrive at the port of 
Itosseau, at the said island of Dominica, and that af ter¬ 
wards, to wit, oil the 20lh January, 1783, he the said 
P. gave notice of the arrival of the said ship at the 
said port of Itosseau, in the said island, to one David 
iraser, Esq. he the said David leaser being an agent 
lor the said freighters at the said island of Dominica ; 
and that the said David Fraser, so being such agent 
as aforesaid, did according to the covenant in the said 
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charterpartj in that behalf, to wit, on the 22d day of 1773. 
Jaiiuarif, in the said year of our Lord 1783, declare Olhsbn 
( hat the said ship was to load at Dominica aforesaid, 
that is to say, at Stc. aforesaid: and the said P. fur¬ 
ther in fact says, that the said ship did lie at the said 
port of Rossean, at the island of Dominica aforesaid, 
lor the space of ninety running days, and also for tea 
days and upwards after the expiration of the said 
ninety running days next after the arrival of the said 
ship at Doittiiiicti aforesaid, to wit, until and upon the 
Ifjth day of Mui/, in the year of our Lord 1783, to re- 
i;eive a <-argo, and that the said P. was, during that 
time, ready and willing, and the said David Fraser^ 
the agent of the freighters, well knew that the said P. 
was, during that time, ready and willing to load, take, 
and receive on board the said ship, from the said 
freighters or their assigns, a full and complete home¬ 
ward bound cargo of sugar, coffee, cotton, and other 
produce, as the said ship would reasonably stow and 
carry in her, that is to say, three tiers of sugar in her 
hold, one tier of sugar in the tween decks, with a pro¬ 
portion of small casks for the benefit of stowage, and 
the remainder of her cargo in coffee and cotton, not 
exceeding 40 bags of the latter, of 448/6s. weight; and 
that he the said P. during that time, was also ready 
and willing with the said ship, her boats, and her crew, 
to give all proper and customary assistance in the load¬ 
ing of the said ship, to wit, at &c. aforesaid : but the 
said P. in fact further says, that the said freighters 
did not, neither did the said David Fraser, as agent to 
the said freighters, or any other agent, correspondent, 
or assign of the said freighters, within the said ninety 
running days, or days of demurrage in the said char- 
terparty mentioned, at the said port of Rosseau, in 
the said island of Dominica, load or send alongside of 
the said ship, a full and complete homeward bound 
cargo of sugar, coffee, cotton, and other produce, as 

3 A 2 
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1773. in the said cbarlcrpnrty mentioned, or an}' cargt' 
whatsoever, but neglected and refused so to do, con- 
ofcaiMt trary to the covenant of the said D. in the said char- 

URl'MMOND. •' _ 7 1- 

terparly mentioned, that is to say, at London atorc- 
said, in the parish and ward aforesaid; and the said 
P. in fa<5t further says, that although the said David 
Fraser, as agent to the freighters as aforesaid, kept the 
said ship at Port Rosseau, in the island of Dominica. 
on demurrage, for the space of ten days after the e^- 
piration of the said ninety running days, as in the suit! 
charterparly mentioned, yet neither the frcighlci:;, 
their agents, correspondents, or assigns, have yet paiil 
to him the said P. the sum of (K)/., according to llu 
terms in the said charterparly mentioned, or any pari 
thereof, but that the said sum of tk)/. for demurrage' ns 
aforesaid, still remains due and unpaid to him the said 
P., contrary, &c. 

Amongst other pleas, the defendant pleaded, that 
the said ship in the said charterparty mentioned, did 
not unload her outward bound cargo at the said islaml 
of St. Thotnas, before she jrroceeded to the said island 
of Dominica, according to the form and effect of the 
said charterparty ; and this, &c. And a further plea, 
that the said ship in the said charterparty mentioned, 
at the time of making the said charterparty, to wit, 
on the said ICth April, 1782, was lying aud being in 
the port of Plymouth, in the county of Devon; and 
that the said ship, being in all things fully and com¬ 
pletely trimmed, rigged, htled out, victualled, and 
manned for the said outward voyage in the said char¬ 
terparty mentioned, did not set sail and depart from 
the port of Plymouth aforesaid, within a reasonable 
time, from the time of the making of the said charter¬ 
parly, but on the contrary thereof, the said P. wilfully, 
and without any reasonable or probable cause, kept 
back and detained the said ship at Plymouth, from the 
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I'liiu' of the making of the said chartcrparty until and 1773 . 
upon the 9th day of May then next ensuing ; ^d the Oi-hsen 

said defendant further says, that the said ship being drwmmonu. 
so as aforesaid in all things fully and completely 
trimmed, rigged, fitted out, victualled, and manned 
lor the said voyage, afterwards, <o wit, on the said 9th 
May, 178'i, departed and set sail from the port of Ply¬ 
mouth aforesaid, upon the said voyage in the said 
chartcrparty mentioned, for and towards the island of 
Teueriffe, in the said charterparty mentioned; and after¬ 
wards, to wit, on the loth June, 1782, arrived at the 
said island of Teneriffe; and the said D. further says, 
that the said ship, after her said arrival at the island 
of Teueriffe, being in all things fully and completely 
trimmed, rigged, fitted out, victualled, and manned 
for the completion of the said outward voyage in the 
said charterparty mentioned, did not set sail and de- 
|»art from the said island of Teueriffe aforesaid within 
a reasonable lime from the lime of the arrival of the 
said ship at the island of 7Vner?/fe aforesaid; but on 
I lie contrary thereof, the said plainlifiT wilfully, and 
without any reasonable or probable cause, kept and 
detained the said ship at the said island of Teueriffe, 
from the lime of the arrival of the said ship at the 
said island of Teueriffe, until and upon the 10th July 
then next ensuing; and the said D. further says, that 
I lie said ship, being so as aforesaid in all things fully 
and completely triinmed, rigged, fitted out, victualled, 
and maimed for the said voyage, and afterwards, to 
wit, on the said 10th Ju/y, 1782, departed and set sail 
lioin the said island of Teueriffe for and towards the 
island of St. Lucia, in the IFcsl Indies, and afterwards, 
to wit, on the 9th August, 1782, arrived at the said 
island of St. Lucia, in the IVest Indies, and there un¬ 
loaded her outwm-d bound cargo, and did not arrive 
at or unload her outward bound cargo at the said 
island of St. Thomas, in the said cliarterparly men- 
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Honed ; And the said D. further says, that the said 1*. 
wilfully, wrongfully, and without any reasonable or 
probable cause whatsoever, kept and detained the said 
ship at the said island of St. Lucia for the space of 
five months and upwards, that is to say, until and 
upon the 17th JanuAry, 1783, aAer her said arrival 
there, and for a much longer time than was necessary 
for the purposes of unloading her outward bound cargo, 
and putting the said ship in a fit and proper condition 
for sailing towards the islands of Dominica, Grenada, 
or St. Christopher’s, or any or either of them in the 
said charterparty mentioned, before he set sail and 
proceeded with the said ship to the said island of 
Dominica, as in the said declaration mentioned; by 
reason of all which said wilful and unnecessary delays 
and detentions of the said ship by the said P., and for 
no other cause whatever, the said freighters, or their 
agents, correspondents, and assigns, at either or any 
of the said islands of Dominica, Grenada, or St. CAm- 
topher’s, were wholly disabled and prevented frotn pro¬ 
curing or loading or sending alongside of the said ship, 
an}' homeward bound cargo of sugar, coffee, cotton, or 
other produce, according to the said charterparty; 
and this, &c. 

Replication to first plea: that true it is that the 
said ship in the said charterparty mentioned did not 
unload her outward bound cargo at the island of St. 
Thomas, as the said D. has in that plea alleged, but 
for replication in this behalf, the said P. says, that 
before and at the time of the making of the said char¬ 
terparty in the said declaration mentioned, and always 
afterwards, it was intended by the said P. that the 
said ship should unload her said outward bound cargo 
at the said island of St. Lucia iii the said declaration 
mentioned, if she should be able to go into the same, 
and not at the said island of St. Thomas, unless the 
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siiiil bliip should, by any accident, be prevented from 
ji;oing into the said island of 67. Lucia, to wit, at &c. 
aforesaid, whereof tlie said D., before and at the time 
of the making of the said charterparty, to wit, on the 
I'itli April, I7rt2, at &c. aforeshid, had notice; and 
the said P. in fact further say8,*that the said ship, not 
being prevented by any accident from going into the 
said island of St, Lucia, did afterwards, to wit, on the 
18th June, 1782, there arrive, and afterwards, to wit, 
on tile same day and year last aforesaid, there unload 
her said outward bound cargo, to wit, at the island of 
St. Lucia aforesaid, before she proceeded to the said 
i.slaud of Dominica, to wit, at &c. aforesaid ; and tbis, 
&e. Replication to second pli’a, protesting that the 
said pleas to the matters therein contained, arc not suf¬ 
ficient in law to bar him the said P. from having an<l 
innintaining his said action thereof against the said D., 
to which said pica, in manner and form as the same is 
above made, the said P. is under no necessity, nor is 
he bound by the law of the land, to answer for replica¬ 
tion ; nevertheless in this behalf the said P. says, that 
he did not wilfully keep and detain the said ship at the 
island of 67. Lucia after her arrival there, for much 
lunger time than was necessary for the purposes of 
unloading her outward bound cargo, and putting the 
said ship iu a fit and |>ropci' condition for her voyage 
Ibr Dominica, as described iu the said charterparty, 
before he proceeded with the said ship to the island 
of Dominica, iu manner and form as the said D. hath 
111 that plea above alleged; and this, &c. 

Demurrer to these replications, and joinder in de¬ 
murrer. 

IVood, for defendant. I'he objection the plaintiff' 
will make is, that the 2d plea is not an answer to the 
action; hut this cannot be so. It was the intention 
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of the p.'irties, that the ship should unload her cargo 
at St. 'fAomas; and this was a condition precedent to 
the charterparty taking effect. The time of her get¬ 
ting to Duminica must have depended on the finishing 
of the outward bound voyage. She might as well 
have gone to the Enst Indies before she wenf to Do¬ 
minica, if this was not a condition precedent. The 
crop at Dominica must be loaded so as to be brought 
home by a particular time. The plaintiff might have 
lost his freight for staying so long before he came to 
Dominica. Bulst- I 69 . The words here operate as a 
condition precedent, and the plaintiff has no ground 
of action. 

Sed per Curiam. This is no condition precedent. 
But at all events, if the ship had not arrived in time^ 
the defendant should have objected to load; instead 
of which, he or his agents take to the ship ; they de¬ 
clare that the ship shall load at Dominica; they keep 
her on demurrage; therefore they cannot now make 
the objection. 


Judgment for plaintiff. 
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ABATEMENT, 

&:c Parties to Action. 

I N an action on the case against a com¬ 
mon carrier, for not safely canyiiig a 
passenger, defendant cannot plead in 
aliatcment the nonjoinder of a co-proprie¬ 
tor. Atuett V, Tf^aterlumse. Page 1 

2. Tile court will not permit a plea in abate¬ 
ment to be amended, but plaintiff will be 
allowed to withdraw a demurrer to such 
plea, and reply. AtUraon v. ——, 
gent, one, &c. 5 

d. Where defendant pleads in abatement, he 
must be prepared to prore his plea prompt¬ 
ly ; and a strong case must be m<adc out 
before the court will postpone the time, in 
order to enable the defendant to procure 
the evidence of witnesses. Wade v. Bir- 
minghnm, 5 

4. The defendant being arrested by a wrong 
name, informed the plaintiff’s attorney of 
the error, and afterwanis, before the de¬ 
claration was delivered, pleaded in abate¬ 
ment ; next day plaintiff declared in the 
defendant’s right name, and the latter 
having omitted to plead de tiovo, the plain¬ 
tiff signed judgment as for want of a plea; 
held that the judgment %vas regularly 
signed. Hauglna v. Green. 7 

Pleas in almtcmcnt cannot be filed before 
defendant has appeared, there being no 
distinction in this respect between pleas in 
abatement and pleas in Car; and thcrc- 
fon-. judgment may lie sigmxl for want of 
a plea, though plea in abatement has been 
filed, if defendant has not appeared. Wa6e~ 
Jield V. JUnrden. 8 


ACCIDENT. 

See Master and Servant, 2. 

If, in the prosecution of a iawfiil act, an 
injury, purely accidental, ensue, no action 
can be supported for an injury arising from 
such accident. Davies v. Saunders and 
others. Page 639 

ACCORD AND SATISFACTION. 

See Pleadino, 11, 13. 

ACCOUNT (ACTION OF). 

Two principal officers of court appointed au¬ 
ditors on motion, in an action of account. 
Snulh V. Smith. 10 

Account, action for not rendering of, sec 
Principal and Agent. 

ACT OF PARLIAMENT, 
fee Co.NViCTiON, 2. 

Effect, &c. of, sec Pleading, 38. 

ACTION. 

See Account. Assumpsit. Case. Cove¬ 
nant. Debt. Penal Action. QuiTam. 
Trover. Trespass. Pleading. Par¬ 
ties To Action. Setting Aside Pro¬ 
ceedings. Notice or Action. 

If action be prematurely brought before 
cause of action accrued, the court will, on 
a summary application, set aside the pro¬ 
ceedings, though such objection would 
afford no defence on the trial. Kerry, Dick, 

n 
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ADMINISTRATION. 

Src AnjMIM.'iTIlATOK. 

administrator. 

Wliorc dolcmUint, acting iiiulcr a jiowtr 
ulloriioy fruiii plaiutiif, UkiU out atliiiiiiis- 
tration at Utngol to the estate of a dcccas- 
ed debtor by l>ond to pldiutilf, and receiv¬ 
ed monies nnder the adiuiiiis'iration; held 
that he eould not retain as against the 
idaintilT, on the ground of a subseigiieiit 
;ulniinistratiun obtained by other creditors 
in this country. Farringtaii v. Cluiki . 

I'agc 42!) 

ADMIRALTY (COURT OF). 

A'le Pkouibition, 1. 

ADMISSION. 

Sit Evidence, 1. Special Case, 1 . 

AFFIDAVIT. 

Stc Bail. Ejectment. Attorney, f>, fi. 
Bail, 18,46,69. Cbrtiubani, 1. Cai- 
.minal Intormatio.n, 1. In'uuirv, 1. 
Trial, 1. .Annuity, 2. 

1. There must be a distinct and separate 

stamp for each distinct affidavit, Iicforc 
the same can be used or read. Atlmtson v. 
Ihynolds. 14 

2. Thoiigli affidavits have been used, and on 
motion thereon tiled, they may lie again 
referred to in support of a fresh motion. 
/>(' //■'ooyatid otiicrs v. ——14 
In an affidavit to hold to bail, the re.sideiirc 
of a clerk may be described to be of tlie 
office in wiiich he is employed. Aaun. 1 .’> 

4. Affidavit of debt, “ that B. owes to A. .so 
raiieh money, laid out and expended, and 
upon the balance of accounts,” is insuffi¬ 
cient. Bteke V. Evans. 1 b 

а. Affidavit to hold to bail on an Irish judg¬ 

ment, must sliciv value of the Irish money. 
Storie v. Balt. 1 f> 

б. Affidavit by an agent, negativing tender 
of cash notes, sufficient, unless defeiidaut 
sivear to a tender. AlUton v. Allans. IH 

7. Names of several deponents must be in¬ 
serted in the jurat of affidavit. Atum. 1 !i 

8. An erasure over the jurat dues not vitiate 

it. Atkinson v. Thompson. 19 

9. Where there is a defect in the jurat of 

an affidavit, on which to found a rule nisi, 
it cannot be used, nor will time be given 
except in cases of bail. Aami. 20 

10. Rule niit granted, to discharge the de¬ 
fendant out of custody on filing common 
bail, where the debt sworn to was fiOO/. 
on the balance of an accouut, and affidavit 
was made on the part of the defendant. 


that the aecouiil bad been ..ellled at .■ 
much smaller sum. Jackson v. Tinnkins. 

Page 20 

AGENT. 

See Principal and Auent. ArnuAvn, 6. 
Ai'Tokney,?. Bills of Exciianoe, <1. 
Set-okf, 1. Administration. 

AGREEMENT. 

Aeet'oNTHAi T. Pleadino,22. .S i amp, 2. 

Trade, 1,2. Vendor and P. 

ALLOCATUR. 

A<e A l TAtTIMENT, d. 

ALTER.ATION. 

Sec Bills of E.vciianci-., 4, f>, <i. 

AMENDMENT. 

See Aiiatemf.nt, 2. E.itt'rMEM, lu. 
Pleadinu,!, 12,23, dO. Postea. Pro¬ 
cess, 2. 

1. Nisi Prius roll aineodcd, by inserting a 

special title to a declaration, defendiuil 
having ap(iearcd after he came of age, 
whidi was after the first day of term. 
Buys V. Edmeads. 22 

2. Amendment allowed in yvi lam action, liv 

correcting an error in declaration, in the 
description of the persons to whom pari 
of the penalty was given, though defend¬ 
ant IituI pleaded curly enough for plaiiitill 
to liavc gone to trial after an issuuiile 
term ; and plaiutiif had neglected to do 
so, and had delayed making up tiie issue 
till a siibsciiiieut term. Solumutis v. Jen¬ 
kins. 2',', 

3. Rule to shew cause at eliamlrers, wliy 
judgmeut, entered by mistake on a war¬ 
rant of attorney (for a less sum than the 
sum secured by the warrant of attorney), 
■should nut be amended, will not be grant¬ 
ed on consent of an attorney who was eiii 
ployed by both parties, but tlierc must be 
some other person authorized. Anou. 24. 

4. A record may be ameuded in a penal ac¬ 

tion, by inserting a similiter, though the 
objecUon was taken at the trial. Wright 
q. t. V. tlortuiu 25 

5. If, on an issue on nil tiel record, there is 
a variance, the court will permit anieiid- 
ment, on payment of costs, limhleday v. 

6. After trial, and verdict for the plaiutiif, 

defendant allowed to amend picas and 
liavu a new trial, on payment of costs. 
Sturer v. Gut dun. 2 < 

7. iVmcudment allowed after iinnsiut, where 
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frcsU Mtiun otherwise barred by statute 
of limitations. l^ariuoU y^Howeardtia^Bn- 
other. Page 28 

J. Unler of niri prim refused to be. amended 
according to the terms coutained in a 
paper, signed by the connsel at the trial, 
the intention of the parties appearing ftom 
tlicir subsequent acts to have been in fa¬ 
vour of the terms of the order. Ptarman 
V. Carter. 29 

». Where a plea was pleaded to the whole 
declaration, but the matter of the plea was 
in truth but an answer to part, and a ver¬ 
dict wi« obtained and judgment given for 
the pliuntiff, and a writ of error brought, 
the court refused to allow an amendment 
in the record, by inserting judgment by 
«iV difit for the part unanswered, on the 
ground that such amendment was unne¬ 
cessary. Patrrsmi v. Everard. 30 

ANNUITY. 

1. On judgment by default, in covenant for 

arre.mt of an annuity, the court wll grant 
a rule for reference to the Master, to,com- 
pnte arrears. jdUwawa^ v. UiU. .•$2 

2. On a motion to set aside an annuity, af¬ 

ter a great lapse of time, on the ground of 
a mistatenient of the comuderation, the 
affidavits should state that the parties arc 
alive, jitmtead v. Atkim. 32 

3. Judgment on warrant of attorney to se¬ 

cure annuity, set aside, because there was 
no memorid, though it was omitted at the 
request of the grantor j but the court re¬ 
fused to take the warrant of attorney off 
the fdc. Attonptnuus. 34 

APPEAL. 

See Mamuamus, 14. Sessions. 

APPEARANCE. 

.v<c- Declaration, 3. Undertaking. 

1. An appcar.Tiico by original should be cii- 

tored u'ithin eight days after the appear¬ 
ance day or quarto dir post to appear. Ait- 
tlersoH V. HeyHoUls. 35 

2. A rule nisi granted, why defendant’s at¬ 

torney should not enter a common ap- 
prar.-ince, in consequence of verbal undcr- 
takiiq; to appear. Anm. 38 

3. Costs of distringas directed to be paid by 

the defendant, and for the sheriff to sell 
the issws to pay such costs, though the 
dvreiidaut liiul apjaiarcd after the issues 
levied, but before they VKre sold. Bemud 
v. yimifkim, 3(i 

4. Defendant cannot sign judgment of non- 
jiross. before an appearance is entered; and 
when special boil is required, the appear¬ 


ance is not complete till bail are perfect - 
cd. Amm. Page 37 

APPRAISEMENT. 

See Stamp. Bail, 12. 

APPRENTICE. 

See Corporation. Order of Sessions. 

• 

ARBITRATION. 

See Attachment, 2,3. Costs, 11,12,13. 
Motions, 2. Pleading, 20. Rcc. Gen. 
10. Stamp, 1. 

1. Rule refused on motion to set aside an 

award, on the ground that the submission 
had been obtained by fraud ; the applica¬ 
tion should have been made to set aside 
tbc order. Where the submission has 
been obtained by fraud, that may be ^veii 
in evidence, under a plea of non assumpsit, 
or nit debet. Sackett v. Owen. 39 

2. An agreement stamp is not necessary to 

arbitration bond, containing, besides the 
usual covenants, an agreement as to pay¬ 
ment of costs. Trustees of insolvent 
debtors, entering into arbitration bond, 
admit that they have assets, and may be 
directed to pay costs. In Se ff'ansbarougA 
and another v. Dyer. 40 

3. Under what circumstances the court will 

set aside an award, where it is suggested 
that new evidence has been discovered. 
Kardiey v. Otfey. 42 

4. An award, that money shall be paid to a 
stranger for the use of one of the parties 
to the submission, sufficient. Court will 
not set aside an award, on the ground that 
one of the parties bad become bankrupt 
before the making of the award. If mo¬ 
tion for setting aside an award be made 
on slight grounds, the rule will be dis- 
chaigM with costs. Snook v. Helper. 43 

5. Award, in an action for not repairing, 
made by arbitrators, upon view of the pre¬ 
mises, without calli^ the parties before 
them, will be set aside. Anon. 44 

C. Rule granted to set aside an award, on 
application of party in whose favour it 
was mode, it appearing that a sum had 
been omitted by mistake. Anon. 44 

7. Where arbitrator has power to make ap¬ 

plication to the court for enlargement of 
the time. Atum, 45 

8. If, after reference by bond, one of several 
of the obligees dies before award made, 
the arbitrators cannot award a payment 
to the survivura and cEecutorsof deceased; 
and that they shall release obligors.—Qu. 
If the awaid would have been good, if 
made on snrviving obligees only. Ed¬ 
munds and others v. Cox and others. 432 
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1*. An nwurd nrhirli is bad as ti> part, is bad 
as to the whole. Uarrit v. Curvav. 

I’agf 594 

archdeac 6 n . 

See Mandamus, 6. 

ARREST. 

1. Kinit’s servants. Ughttr of the fires and 

raiidlFS to the king’s yeoman of guards, 
held entitled to Itc discharged out of cus¬ 
tody on filing eomtnon bail, it licing sworn 
that defendant had sometimes executed 
the duties of bis office in person, tliougli 
they were in genera] ]>erfurmcd by deputy. 
fttrster v. Hopkins, 46 

2. Court refused to disch.irge Major of the 

Tower out of custody, on the ground that 
he was arrested when returning from an 
attendance on the I’rincc Regent, it not 
appearing that he bad been attending by 
the command of his Royal Highness. If 
an officer is privileged from arrest by his 
warrant or commission, such warrant 
should be shevim to the court. Where 
there were con&ndictory affidavits as to 
the place where the defendant was arrest¬ 
ed, court refused to discharge him, on tlie 
ground that the privilege of the place 
made the arrest illegal. Arrests cannot 
be made within the Tower. Jialson v. 
WLean. 48 

A. An arrest within the Tower w'ould be 
bad; but the Deputy Governor is not 
privileged as such. JJatson v. AI'Ltmi. 

51 

4. The court will not discharge the defeud- 
aut on his filing coimuon bail, unless he 
make out a clear case to entitle him to 
such discharge, and the defendant will be 
left to his plea.— Qu. How far the cessiu 
bonorum discharges a debt contracted in 
(Suirnsey. Whittingiiam V. He Iai liieu, .53 
.'i. 'i'hc court will not discharge the defend¬ 
ant out of custody on filing common bail, 
on the ground of his having become bank- 
nipt and obtained his certi Ccate in lirenun, 
where the debt was contracted. Earlier 
V. LanguUhe. 55 

ASSAULT. 

.Sec Bail, 71. Eviusnce, 6. Venue,!. 
ASSIGNEES OF BANKBUIT. 

See Trial, 2. Bankruft, 27. 

ASSIGNEE OF LEASE. 

1, Tlic assignee of a lease is not liable to 
the oiigiiial lessor, for a breach of cove¬ 
nant not running with the laud, unless he 


lie expressly named in the lease ns a cove 
nantor. Orep V. t'nthtrrtson nntl nnuther. 

l*agc 482 

2. Die assignee of a lease, whereby the les¬ 
see covenanted for himself and his as¬ 
signs absolub'ly to rcp.air premises, with¬ 
out qualification, is liouiid to repair, not¬ 
withstanding they arc destroyed by fire. 
Bullock V. Dommitt. (i08 

ASSIGNMENT. 

See Bail, f>8. Warrant of Attorney, 1 . 

ASSUMPSIT. 

Sec Pleading, .10. 

ATT.ACHMENT. 

Set Attorney, 5,6. Hail, fi, 55. Coms. 
14. Evidence, 11. Rec. Ges. 5, 13. 
Sheriff, 1, 2. Subfilna. Fouku.^ 
Attachment. 

1. Where the plaintilT sued out .an original 

against the defendant in his wrong name, 
the pnecipe being right, and defendant 
put in bail in his right name, court set 
aside attachment obtained against the 
sheriff for not bringing in the body, but 
without costs on cither side. Boswell v. 
„4tkim, 55 

2. Die report of Masti'r of the Crown Office, 

that a defendant and his attorney are in 
contempt, for not tila-ying an award and 
filing bail, is to be taken as a convietion ; 
and on defendant's being brought up for 
judgment, the I'ourt will not receive affi¬ 
davits in denial of the contempt, but only 
in mitigation of punishment. Contson v. 
O'rabam. 57 

3. Die rule for an attachment for nonpay¬ 

ment of money in piirsuanec of an alloca¬ 
tur, is only a rule nisi, when the alloeatnr 
is founded on an award, /iiur y. -. .57 

4. Attachment against sheriff not .set aside 

on the ground of delay, unless there have 
liccn gross laches on the part of the plain¬ 
tiff, to the prejudice of the shcritf. Her v 
Sherijfs of iMtidon, in a cause of Hubh>ms> 
V. Middlalitch. 58 

ATTORNEY. 

Aee Agent. Auctioneer. Appeahanci., 
2. Bail, 6, 52. Ejectment, 20, 25, 
35. Pleadino, 17. Settinu aside 

I'UOCEEDINOS, 6. UnDEKTAKINO. 

1, A clerk, in order to be admitted an attor¬ 
ney, must actually serve five years undet 
articles ; therefore where a clerk hud serv¬ 
ed part of his time with a master who had 
left the country, and before his articles 
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were nssigned to Another mnster an inter¬ 
val of ten months had elapsed, during 
which he was not serving under any ar- 
tielcs, but under the assignment he served 
( lie remainder of the time specified; the 
court would not allow him to be admitted 
until he had servtvl out the ten months 
under new articles. Expttrte HawW, 

Page 61 

J. A rule Hist grunted to discharge an articled 
clerk, where the attorney bad licconfc 
bankrupt, and absconded ; and the nde 
should be served at the last place of alarde 
of the clerk to the commission, and stuck 
lip in the King’s Bench office, //bob. 62 
>. An attorney must In: sued by bill, although 
be has given a bill of caehangc; and plain- 
titr luiing an attorney, court set aside the 

proceedings with cosbi. Atkins v.-. 

<;h 

4. An .attorney’s bill may be referred to the 
Master for taxation, after an action had 
lu-cn brought upon it, and a verdict reco¬ 
vered, on a suggestion that some of the 
items of the bill would not have been al¬ 
lowed by the Master, had it b<*en origi¬ 
nally referred to him for taxation; but 
upon the terms of the defendant paying 
the costs of the upplicution, the costs of 
taxation, and the costs of the cause as be¬ 
tween attorney and client, the plaintiff 
being at liberty to take out the money 
forthwith which had liecn paid into court, 
/.ec, gml. one, tfc. v. Wilsnn. (i"3 

;■>. In a motion for a nile ni\i for an attach- 
nicnt against an altorney for not deliver¬ 
ing a bill of costs, the affidavit must swear 
to personal service of the rule. Anmi. 66 
ti. Attachment for not paying over surplus 
money when bill has been served for tax¬ 
ing an attorney’s bill; court will not grant 
an attachment against attorney for not 
paying the balance due to his client, until 
the costs have been taxed, though the ba¬ 
lance is admitted, and though it is agreed 

to dispense with taxation. -v. Bar- 

ttm, onff A"c. fifi 

7. A summary application may be supported 
against an attorney, to compel him to pay 
monies received by him, though he was 
not employed in any suit; and an agent 
may make the application, though he has 
no authority to receive; and tlic court 
will compel the payment into court, for 
benefit of partiea interested. Ik Wtndfs; 
and nthers V. . . 68 

AUCTIONEER. 

See Pbincipai, Asi) \gent. Set-off. 

AUDITORS. 

See AcCOI'NT. 


AUTRE ACTION PENDANT 

See Bills of Exciianoe, 93, 

AUTRE FOIS ACQUIT 

See New Trial, 14. 

AWARD. 

• See Arbitration. 

BAIL. 

See Afpiuavit, .3 to 6,10. Appf.arante, 4 
Arrest, 4, S. Commitment, I. Rur. 
Gen. 7, II, 1.6,16,26. UuoERTAKiNti. 

1. The statute 4.3 Geo. III. c. 46 , sec. 2, does 
not contronl the discretion of the court 
with rcs|nTt to the time for putting in hail; 
and therefore where money is paid into 
court in lieu of bail, and bail is not pot in 
and perfected in due time, the court, on 
an affidavit of merits, will grant further 
time to the defendant. Parker v. Turner. 

Page 71 

2. Where a verdict waRfoiind for the plain¬ 

tiff in a larger sum than the judge’s order 
to hold to bail, the defendant, in order to 
be hailed out of custody, must justify in 
such larger sum ; but otherwise where a 
rule was made alisulute for a new trial, 
and then in the smaller sum. liyott v. 
Dunn. 72 

,3. Bail may l)c taken after final judgment. 
StantoH*.s bail. 73 

4. After fiiuil judgment is signed, the de¬ 
fendant’s hail may put in fresh bail, for 
the purpose of rendering him. It is not 
necessary that the dcfend.mt should be 
taken to the. jndgc’schamlicrs for the pur¬ 
pose of rendering him in discharge of his 
boil, unless be desires it. Davis v. Fmder. 

74 

5. Bail, who have rendered in their dis¬ 

charge, cannot afterwards justify so as to 
release defendant from imprisonment, 
without entering into a fresh biul piece- 
Payne’s bail. 76 

6. Rule nisi granted for an attachment agiunst 

the sheriff, where the bail was put in by a 
new attorney, without an order for the at¬ 
torney being changed. Anon. 76 

7. The sixty sworn clerks of the Six Clerks' 

Office, do not come within the operation 
of the rule which prohibits the officers of 
the court from becoming bail. Dutton v. 
Tf'elstcad. 77 

8. If, in an action at the suit of two, bml be 

put in as in an action at the suit of one 
only, the bail may be treated as n nullity. 
Bail rejected, on the ground that his chil¬ 
dren were in the workhouse, and he would 
not assign a reason. Anon, 77 
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'I. Rail wjecU'tl. for saffirrinp his fiiUior to 
n'cvive pnrisli roUof. /iulm r. lioath. 

I’apo 78 

10. Rail haring lavn recently banknipt, not 

permitted to justify, altlu/igh worth &001, 
at the lime he offered to bt'come bail. 
Hutlcr's bail. 7H 

11. A person liable upon outstanding dis¬ 
honoured Isills not renewed, or tlic right 
of proceeding against him noLsnsiwnded, 
cannot justify as bail. Unmesdully. Strrt- 

ioii. 78 

r7. It seems, that when the court orders l>ail 
to submit their property to inspection, in 
order to ascertain its sufficiency to enable 
them to justify, the plaintiff may cause it 
to be appriused liy a broker. 7'mlur v. 
SimfikiH, 80 

1.1. M’here the notice of bail being put in, 
nametl the defendant in the right name, 
“sued by” the wrong name, and the 
hailpiece called him by the wrong name 
«>nly, held suffieient. yluon. 81 

14. Rail described as of in no¬ 

tice of bail, insnUicient. Ktng'.t bail. 81 

I.^. Service of notice of bail, l.y sticking up 
a copy in King’s ^nch Dffice, find by put¬ 
ting another under door of attorney, suf¬ 
ficient, if he cannot Ih' personally seen. 
Atkinson v. 'J'hontpsim. 81 

Ifi. Service of notice of hail, by leaving 
same at n stationer's, where the plaintiff's 
attorney’s papers arc usually left, is suf¬ 
ficient. Anon. 82 

17. Where no bail is put in at expiration of 

rule to bring in body, bail afterwwrils put 
in are bound to justify witiiiu four days in 
town cau.se, or six days in country cause, 
without being excepted to. Story's Case, 
r.r retatioue Ma. Foster. 8‘J 

18. An affidavit for furthm- time to justify 
hail, on the ground that bail cannot at¬ 
tend, must state the consent of the party 
to become bail. Hamilton v. Jltdusforil. 82 

Iff. 'Hme to amend errors in notice of bail, 
not allowed. Rennell v. Atkins. 81 

20. A judge will not interfere with another 

judge’s order for time. Tomlinson v. Har¬ 
vey. 8.'i, 

21. A rule for further time to justify bail, 

drawn up as of a wrong day, where imma¬ 
terial. Donaldson's bail. 83 

22. Defendant may put in fresh bul, when 

time has been granted to plaintiff to in¬ 
quire into the sufficiency of the former. 
Freeman v. OUhsem. 84 

23. A clerk in court in the Exchequer must 
sign all proceedings, and not an attorney 
or agent. A notice to justify bail on an 
equity day, is bad. Partrsdge v. Hose. 84 

24. Notice of jnstificatiun of bail on mesne 

process, added in vacation, need not be 
given within four days. AKier as to bail 
in error, for they cannot be changed. 
Awm. 64 


25. It is no objection to the notice of justifi¬ 

cation, that it stated that two were added 
bail, when in point of fact, only one was 
added. Anon. Page 80 

26. The plaintiff and defendant's names, in 

the notice of jnstification of Iwil, being 
transposed, is not a ground of rejecting 
the bail. Anon. HO 

27. TRmc allowed to justify bail, wlicrc the 

notice of jiistificatioii did not state the ad¬ 
dition of the bail, but described him con¬ 
trary to the fact, ns bail of whom notice 
bad before been given, on condition that 
the defendant should produce an affidavit 
tliat the error was aeridciitiil. Atkinsioi's 
bail. 80 

28. Rail rejeeted, where the notice of jii'-ti 
fieation, and the affidavit of iiotiee, wi re 
served by different attornies, witlioiil a 
rule to rhaiige the attorney. Anoo. 87 

211. If an attorney la- not at ehaiiilH'rs in 
office hour^. servire on a ihtsoii with 
whom tiic atlonioy’s pa|H‘rs arc directed to 
he loft, is suffieient. 7’/io»ipAo»'ii hail. 87 

.30. .Service of the notice of justifieation of 
bail on the master of a house, in wliich 
llic attorney bad an office, is not sufficient, 
unless some privity be shewn to exist be¬ 
tween them. Frenaan's hail. 88 

31. Serviee of the notiee of jiistificatioii of 

hail after ten o'clock, is bad, though the 
tiorsoii oil whom the notice was served 
read it. Anon. Hr! 

32. Notice of justification, stuck up in llie 
King's Reneli tiflice for the plaintill', an 
attorney, uho had no known place of re 
sideneo or business, is suffieient. Anon. Hli 

33. The eonrl lias no power to order the 

payment of costs of vexations notices of 
justifying hail at chambers, before the 
defenilant is pcnnitteil to give a fresh no¬ 
tice, where there has lieim a change of 
the defendant’s attorney. It seems to he 
otherwise wheii; the same attorney Ims 
acted voxatiously in giving repeated no-, 
tires. - V. Clarke. 8!l 

34. One of tlie hail may he taken, by affida¬ 

vit, before a commissioner in the county, 
and the other before a commisidoucr in 
town. Mandorf's bail. ffO 

35. It. is not necessary that, in bail by affi¬ 

davit, both bail should justiiy before the 
same comiuissiouers. Amm. ffl 

36. In bail by affidavit, the affidavit of jiis- 

tifieatiuii need not be sworn before tlie 
same comiiiissioucr as that before whom 
the affidavit of taking hail was sworn. 
Hrealey v. Holt. ffl 

37. 'Pbr jurat to an affidavit by a marksman, 

must state that it was understood by him, 
.as well us that it was read over and ex¬ 
plained to him. Allwortky’s hn\\. ff2 

38. An affidavit by a marksman, must state 

that the mark was made in the presence of 
the commissioner. Anon- ff2 
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• !!< In li.'til liy aflidiivit, time nllonrrd wlicro | 
till' tivii lU-poncntV names were nnt uieii- 
lioned in the jurat. IHnhUr Dntham. 

Page 

10. [tail allowed to justify, though no hail 
lamd had hceii taken, the writ appearing 
to have been returnable in a prior tenii. 
Ill the case of a pri.soner, notice of biul 
may he given by one attorney, and notice 
of jiistitication by another. Crete v. Wat- 

vri/l. 

■11 Where hail, jiiit in by one attorney, at- • 
teiiijited to justify by another attorney, 
time given Ut eli.niige the attorney regular¬ 
ly. MutiKTsim’s bail. 93 

IJ. Till- lime for justifying hail in the Ex- 
ehi'ipier is before ten o'clock in the moni- 
iiie. ball. 9d 

-13. Hail, though opposed in two actions, 
must be opposed in each separately. .-//(««. 

94 

14 fliishand of defendant, who had tnaiTied 
after the arrest, and before the return of 
the writ, allowed to justify as one of the 
bail. SaUa- v. U'hilfiitii. 94 

la. jiail, who did not know whether be had 
been arre.sted or not within the .space of 
two years, rcjeeled. .V,i/'so/h'.i bail. 9."> 
Ui. .All affidavit, lhal -•/. and Ji. ami each ol 
them, leere worth double ttn- sum sworn 
to ill the affidavit to liohl to Inll, exclusive 
of all dehts due to any other person, is 
snffieient. //./.'ovj.’i liail. ‘i.'i 

17. Qirii --, if a hciiefiri.'d lease'.iolder is siif- 
lieieiit bail, wlieie be is neilliiT freebolder 
nor lioilseliohler. ytiiiiii. 9(> 

IS. .A loa-sebolder for iiinety-nirtl' years ad¬ 
mitted as bail by eonsenl. yliiuti. Idi 
•19. .A copyliold esttite in rielit of his wife, 
is not snffieient property for bail. .-Iiiim. 

97 

■0. It is no objeetion to the jiistifie.ation of 
b.iil, that be was not aripiainted with the 
defendant. Jatmuiu'x bail. 97 

.’ll. No objection to bail, that be had been 
t.raiisporti'.d thirty years ago. Haifa Id’s 
bail. 9S 

:i2. it is no olijection, that the bail were put 
ill hy an iincertilicaU'd attorney. Harm. 98 
i.}. Where comiscl was instructod to oppose 
hail, who were hy mistake allowed to pass 
wiUioiit oppositiou, they were ordered to 
come up again on another day, and the 
rule for allowance in the iiiean time stay¬ 
ed. AtUHiou r. Fouler. 98 

01. A render may be made by the party him¬ 
self, and without an attorney. Nethersuk’s 
bail. 99 

The shcrifl' is liable to an attarhmeiit for 
not bringing in the body, if the rule for 
the allowuticc for bail ixt not served iii 
lime, although the hail justified after op 
liositiimot counsel, in the presence of the 
|>lniiititl''s attorney. I'ht- Kini; v J'/ic 


Sheriff of Middkecx, in a cause-V 

Farqahear, Pa(?c 99 

itfr. Hail have eight days to surrender the 
principal; and where the render was made 
in due time, codrt set aside procenlings 
against bail, ^d held that plaintiff was 
not entitled to costs of writs issued against 
tlie bail- before notice of renderiug. Smilh 
V. /.ewis. lot) 

.■|7. The court will not grant a ndc to enlarge 
the time far the bail to render the bank¬ 
rupt defendant, unless it lie swoni that 
the application was made by the hail. 
Harris V. Ghxtnp. 101 

r>8. In order to fix bail, the ea. sa. roust be 
left four days in the public hook in office, 
and not in the secret hook. Hulltm v. 
Jlerdten and another, hail of Jacob. 102 
r>9. Bail stnick out of hail|iioce, on tin- 
ground of Ids heing a material witness, 
and another allowed to justify in his ..Ic.ad. 

Armn. 103 

fiO. The court will slay the proceedings on 
a hall bond, without costs, if the notice 
of remlei;bi' given before the assignment, 
otherwi.se not. Anon. 10.3 

nl. The emirt will not enter an iximrrntar 
on li.ailpicee, on the grtjund that the prin¬ 
cipal was n lunatic, and the marshal had 
refused to receive him into his custody. 
Andt ntm’s huW. 104 

02. Hail may apply to enter an exoiicralur, if 
principal heeomes bankrupt, at any time 
iM’fore they arc .actually fixed; and where 
first did not issue till six days after 

the hnnkniptey of the hail, court set aside 
the execution wiiicli had issued .against 
bail, hut with costs to ho paid by the hail. 
A/iirktr V. Gadt^v and anulhcr, bail of Gad^r. 

104 

03. If defendant be discharged under insol¬ 
vent act, the court will order exoneratur on 
bailpicce. ■ V. Jirucr. lOfi 

01. Hail in error should lie for donble the 
sum for which judgment is entered up. 
l‘/iilli/isim V. Hrriwne. 105 

Thmigh a writ of error bo allowed, yet 
if hail in error be not afterwards put in, it 
will he nullity, though defendant in error 
has treated the writ of error as a nullity. 

--V, Nichole. lOfi 

CO. Time granted to add and justify bail by 
httlu nt rurpns, where one of the bail was so 
ill as to be uuablc to attend. GwiUim v. 
Hawes. 107 

07. Rule for staying proceedings on bail 
bond may be obtained the same day that 
bail justified. Shawe v. Joknaton. 108 
08. Where hail are not put in, they must 
justify without exception ; and if not jus¬ 
tified, plaintiff may take an assignment of, 
and proceed iiimn the bail bond. Nunn v. 
Jitrtirrs. 108 

ti9. Affidavits in support of rule to set a-iide 
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pmcecdings by assifcaec of bail bond, mny 
li« entitled in action on bail bond, or in 
the original raase. 

Notice given of bail as put in before one 
judge, when in fact they were put in be¬ 
fore another, b irregulat, and the court 
will not stay the proceedings on the bul 
bond. A>%, Assignee of the Sheriff, r. 
Wrother. Page 109 

ro. After the defendants hare been admitted 
to bail on a criminal chaige, the court 
will not, on affidavit of aggravating facts, 
increase the bail. Rfx v. Salter and others. 

109 

71. A motion to bail a defendant for an as¬ 

sault, must be made before a judge at 
chambers. The King y. Page. 110 

72. Prisoniir brought up on a charge of 

horse stealing, admitted to bail. The 
King V.-. 110 

BAIL BOND. 

Set Bail, 40, CO, C7, 68, C9. 

1. To a plea in action on bail bond, at the 

suit of the assignee of the sheriff, that the 
assignment of the bond was not stamped 
before the exhibiting of plaintifTs bill in 
the cause, the plaintifl' need merely reply 
that the assignment was stamped at or be¬ 
fore the exhibiting the bill, and conclude 
Us replication to the country. Hu need 
not take issue as to the time when the bill 
was exhibited, nor aver that the assign¬ 
ment was .stamped “ before the com¬ 
mencement of the suit,” if the action 
thereon be in K. B. And if the plaintiff 
avers that it was stamped at Westminster, 
he may nevertheless conclude to the coun¬ 
try. Canter, Assignee of Sheriff of Mid¬ 
dlesex, V. Yates. S33 

2. In an action on a bail bond, the return of 

the writ, on which the defendant in the 
original action was arrested, must be 
stated with certainty. Mverett and another. 
Assignees, &c. of Sheriffs of London, v. 
Tunnard, gent, one, &c. C24 

BAILEE. 

See Pleadino, 17. 

BAKER. 

See. Qoo WaRRAKTO, Cl. 

BALLASTAGE. 

See Tmnitv House. 

BANKERS. 

&ee Payment. 

BANK OF ENGLAND. 

See Bills of Exchange, 11. 


BANKRUPT. 

See Arbitration, 4 . Arrest, !>. At¬ 
torney, 2. Bail, 10, 62. Costs, 1. 
Execution, 2. Overseer, 2. Pay¬ 
ment. Partners, 2. Pleading, 27. 
Trial, 2. 

1. Tlie statute does not authorize the court 

to receive affidavits to explain the conduct 
of, and circumstances under which, a (wr- 
son was committed by commissioners of 
bankrupt, for not satisfactorily answering 
questions put to him, touching a bank¬ 
rupt's estate and effects, /n the matter of 
John James. Page 11‘2 

2. The sheriff having levied upon gotuls in 
possession of a defendant, who was a 
bankrupt, paid over the proceeds to the 
assignees, on their claiming them i and 
defendant afterwards again becoming a 
bankrupt, and obtiiining his certificate, 
but nut pajang 1.5:t'. in the pound (and 
therefore not protected by 5 Gm. 2, c. 30, 
s. 9), a second execution issued for the 
same debt; and held that the latter execu¬ 
tion was regular, without the first writ 
havingbecn returned. Priestv.Milims. 114 

.3. Debt does not lie against a bankrupt on 
the reddendum of a lease, for rent accruing 
after the commissioners’ assignment, the 
lessor's assent to sueh assignment being 
virtually included in the act of parliamen t 
authorizing the assignment of the bank¬ 
rupt’s estate. V". if an action of covenant 
would, in such case, lie against the bank¬ 
rupt. Tl'odham v. Marlow. 600 

4, An innkeeper, as such, is not a trader un¬ 
der the bankrupt laws ; neither is an inn¬ 
keeper, selling wine and brandy and other 
liquors by tiie dozen, to customers out of 
his inii, necessarily a trader. WUUtt and 
others. Assignees of Aram, a bankrupt, v. 
Thomas and others. 651 

BARON AND FEME. 

Bail, 44. P.'.eauing, 40, 43. Order 
ot Sessions. 

1. Judgment allowed to be entered up 

against husband and wife, on warrant of 
attorney given by/«ne dum sola. Hartford 
V. Mattinglg. 117 

2. Though wife live separate from her hus¬ 

band, and support her children, and earn 
salary for her services, yet the party ow¬ 
ing it cannot pay her, after notice not to 
do so ; and if he do, the husband may sue 
bim for the salary. Glover v. Proprietors 
of Drury Lane. 117 

BEASTS OF PLOUGH. 

See Distress. 

BIliJUEST. 

.See Executor. 
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»on^ lUlLF.. 

Si< SiiEiiiri', :i. 

uiFLs or fAciiANcr: and m)Mis. 

SOKY N()Ti;,S. 

AVv A'ITOIINKY, RaII,, 11. iNTF.IiP..ST . 
1. TUIAI., 10. i'I.BAI>IN<i, 10,;il. 

1. ]l is no « :nisc iigiiiiist n rule for rcfcrrinf; 
a liill of cxolianpr to tlio Master to rom-' 
jintc, to slu'w Ilia! tlio jiiilpinrnt slfftird 
was iiTi'cnlar ; Midi im’i>iilarity must Iir 
llio sul'jiTt of a oouiiter motion to set 
asidi' tile jndpiiicnt. Alurri/nt v. Winkfietd. 

I’a-c tin 

A parly is lialdr on a pioiiiissory i.oli', 
iiiaiie ill tin' naiiic ofllir tirni in wliidi lie 
liad been a partner, tbourli it was drawn 
• illertlie di.s.sointion of tli.- paitner.sbip, lie 
liaviiii; sulfered Ids luiiiie to eontiiine in 
the firm, and iilllioiigli plaintilf knew tlie 
farts at the time lie took the note. Itruwn 
V. I^tintird and Ihrsh. 120 

’>. A bill drawn and areepted after the dis¬ 
solution of partnership, tlioiipb dated be¬ 
fore, does not bind the other partner. 
Notiee of the dissolution in the Gatrttc, is 
notiee to all the world. Wright and others 

V. 121 

■1. A bill of exehanee, altered in the date by 
the son of the payee, at the suggestion of 
the areeptor, who afterwards areepted it, 
is unarailable. Widtun v. Hustings, ih. 
Hill altered in dale after acreptanee, but 
la-fore it was put into indorsee’s hands, 
held good. Johnson v. Onrnett. 122 

tl. 'rhoua:h bill altered by drawer after ac- 
reptanee, with ronsent of the plaiutilt, the 
payee, but without the aeliial assent of 
the areeptor, and which alteration made 
the hill payable twenty days later, ^'et 
srndde, the areeptor is liable where it ap¬ 
pears to be an aeeoiiimodation bill, and 
areeptor would .iceepl any bill drawn by 
the drawer, and therefore stpoini presnnip- 
tive evidenee that the drawer was siilli- 
eienlly the agent of the areeptor to have 
authority to make this alteration. John- 
s.ni V. iitb/i. 12.) 

/. A witness on the trial of a cause may re- 
fn’sh his memory from a doeumeiit, 
though not written by himself. Present¬ 
ment of a bill out of the usual hours is suf- 
tirient, provided somebody be at the tilaci , 
and also sees the bill, or gives an answer, 
otherwise not. J/enrgv. f,<t. 124 

8. The drawer of a bill is not discharged, 
though a /n. sued out against the ar¬ 
eeptor on the same bill bevivaived. /Vi 
V. Ftrrd. 12.5 

<». Debt lies on a bill of exchange payable to 
the drawer's own order, at the suit of the 
first indorsee, against such drawer. Strut- 
tun V. Hilt. And debt lic.s hy drawer 
VOL. Jl. 
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agaiii.st acceptor of bill. I’riildi/ v. Ihnhn/. 
Trill. Term, 4 Gr.o. 4. I’acrc 12b 

10. A bill given for a supposed balatire of 

accounts, to be hereafter .settled on a day 
appointed, am! which bill was dishonour¬ 
ed by the accei*tor (the defendant), and 
after it was due, indorsed by the drawer to 
the plaintiff, the relative situation ofdehtoi 
and creditor not lieing created between 
the drawei*and acceptor, the plaintiff can¬ 
not maintain an action on it as indorsee. 
Verhnj V. Sanndirs, 127 

11. The statute 4 Geo .giving protection 

to the Bank of England ag.ainst competi¬ 
tion, doe.s not prevent merchants from is¬ 
suing bills short of six months date, though 
there be more than six partners in their 
linn, if really not bankers, and only done 
for the pur|)ose of tlu'ir commerce. Wi¬ 
gan v. EoU'h.'r and another, 128 

12. .V letter from the holders of a promissory 
note to the defendant, the indorser, say¬ 
ing, “ the maker is not ready to pay, but 
will be in-a week, which is time enough 
for us,” is not giving time, so as to dis - 
chantc the indorser. Murgesson v Gohtr. 

.•frti 

1.2. An indorsee of a bill, without notice, 
that a prior action is depending thereon, 
may, notwitii.standing the pendency of 
such action, commence an action against 
the same defendant. VolombUs v. Slim. 

(137 

HILL flF LADING. 

Set Suit’s A.M> SlIlPl’lMi. 


BREACHES. 

'see I’LCAUINO, S 

BRIDGE. 

Sri iMtlCT.MENT 

BROKER. 

See Bail, 12. 

BYE-LAAV. 

5<e CouroRATloJf, 1. 

( ANCELLATION OF AGREEMEN l 

Sre I’l KADI.NU, 22. 

CAPIAS AD S.ATISF.ACIE.N'l)U.Af. 

St'i-B. ml, 58. Exr.ctiTiON, 1. Keo. Gen. 


CARRIER. 

iVc Abatement, 1. (’ontiiac i, 2, Siitps 

.\Ni) SmrowNEBs-. 
li 
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CASE ^A('T10N ON THE). 

•Stf DeCJ-AHATION, 4. PlEAPINC, I.'i. 
Accident. 

CATHEDRAL. 

See Evidence, 4. 

CAUSES FOR TKl.VL. 

AfREG. Gen. 28. Sthiking m Tri.».\.', (. 

CER’nFK;.ATE OF BANKKUl' l . 

Sic Uankrltt, 2. 

CERTIFICATE OF .U'DGK An IO 
COSTS. 

See Costs, ‘J. 

CIIARTEHFARl'V. 

5n'F heioiit. Demi kk.m.i.. 

1. Under a proviso in a cliartcr))arty, that 
“ the ship .sliuiild lie at Xiu- yurk foi tak¬ 
ing on board her cargo, and at /.umlon for 
delivering the same, twenty running ihiys 
iO the whole, if not sooner di.scharged," 
the ship may be debuned for these pur¬ 
poses seventy days at each place. Sta-m- 
lon v. yurk. Page 

’ Tlicdischarw of an outir.'ird hound rargo 
at a jiartieiilar place, is not in general a 
' onditiun precedent to the providin g a re¬ 
turn rargo. \ freighter, who coveiianls 
(<> loud a return cargo, must, if he objeets 
to tile ship's delay in proeeoding to take 
■l oil hoard, make the objeetiou before lie 
loads tlic rargo, and witliiii a reasonable 
lime, and must not, by any net, take to 
■ia sliip. Olhseuv. Drummuiifl. /Oh ; 

CERTIORARI. 

See Costs, 1.5,1(1. 1 

1 A rir(i«r«, i will not be granted to remove ! 
•Ill iiidietmeiit .against several defendants 
eltareed witli a misilcmeanour, unless tliey 
: II eoiii ur in the application ; and it seems 
tiiat a consent hy counsel is not suflirieiit, 
..alcss supported by an affidavit of the 
, on sent. 

'I'he court will remove an indictment 
ior a misdemeanour, from Lanemhirr to 
Y'lnkihire, if there is any rcasoiiahle cause 
of susiiicion, or apprehenrion that justice 
will not be iiripartinlly administered in the 
former county. TVie A'ing v. Henry Hunt 
ami nthrrs. l.'fd 

A Statute, taking away a vertiarari, does 
not take it from the crowii, unless ex¬ 
pressly mentioned. n,;xv.——~. 13C 

^ ( • I itorari granted to bring up a eoiivic- 
liuu, w’ncre the magistrate had rejected 


the vemloe as a witness, to prove that tin 
I defendant ii.seil the Winchester husliel. 

/fr.i- V.-. Page I.'I 7 

I. There must he a rule nisi in first instance, 
i for cerliorari, against commissiuncra of 
I sewers. Anmi. 1.17 

j CESSIO UONOllUM. 

[ Sic .Akkest, 4, 5. 

CMIKOr.KAl’IlEK'ti Ol flCi:. 
j See Re(.. Gen, 17. 

i cnosi: IN ACTKiN 

; s,r Hll.I.S Of ExCMANi.1 , II' 

CMUKCn. 

I S<i Mamjasu s, 

( HCKCllWAKDr.NS. 

'll' MamiA.ULS, 8. OvKRsl.KKs. 

t LERCiYM.W. 

Set Mamiamis, .'i. 

CLF-RK. 

I 

1 Sn Arioiisi.v, 1, 2. Eiiiiun, :{. Mv\ 

i JI.IMI S, .'i. 

(OAdl PRdPRIETtiKN. 

Sr< <;oNTn.\CT, 2. 

C< IGNOVIT. 

■Vei Reg. Gen'Ekales, l.'t. 

COMMITMENT. 

Sir llANKnUPT, 1. OVI-RSl-TillS. 

1. It is not ncc.-ssary, on prisoner lieiiie 
liroiiglit np by Aahras eorjim, tliat the wai 
rant of coiuiiiitinriit shoiihl state lliat tin 
offence was felonionsly done. It may In- 

a sufficient ground fur romniittimr. and not 
hailing, though the groiind would not be 
sufficient to eunvirt. Her Crnker. l.'l'i 

2. A coiuiiiitinent in execution for three 

iiinntb.s, on 12 lieo.2. the Goldsmilh'.s 
Company Act, for not paying pciuiUie.s re¬ 
covered by judgment in an action, caniiul 
be obtained till a fieri facias has been in¬ 
effectually issued. Uiddle, ijiti tarn. v. 
VstonsoH. l.'P.I 

COMMkSSJONER OF AFFIDAVITS, 
See Rah., 34 to 38. 

COMMISSIONER t>F SEWERS 
.s>e CicBTionani, 4. 
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COMMON (RIGHT OF). 

Sec PlEARINO, 7. 

a IMPOSITIONS. 

See Tithes. 

COMPUTE (REFERENCE TO), 
v-'. Anni.ttv, I. Hir.i.s or Exctf.»M;r, I. 

COMPOSITION DEED. 

See Dpbtob AM) Cnr.nrroii 

CO.MPROMIRE. 
v,< Covenant, 2. 

CONCEALMENT. 

.SVr Insurance. 

CONCILIUM. 

Sec Rli.es, 2. 

CONDITION. 

Sec Pleading, 22. 

CONSENT OF PARTIES TO ACTION 

-v;* Ejectment, J, 2. Setting aside 
Proceedings, 1. 

CONSIDERATION. 

Set Pi.KAnfNG,;i2. Trade, 1,2. Ofuce, 
Sale of. 

CONSPIRACY. 

See Criminal Information, 2. Indict- 
iMENT, 2. 

CONSTABLE. 

Constiiblc seizing h person by directiuii of 
custom house oflicer, irbo bad bimseii no 
]Mi\ver to seize, is not Avitliiu protection of 
the Custom House Act, there being no 
pretence that be was acting within the 
scope of his duty. A’urtim v. Stiller. 140 

CONSTRUCTION OF CONTRACT. 

See Contract, 1,2. CiiAnTF-Ri'AiM V.—Of 
Acts or Pakliamf.nt, ne Fishekv. 
Mandamus, 2.—Inclosure Act. Ships 
AND Siuppinc,2.—Of Deeds,. w Part¬ 
ners.— Of Devises, Kf Devise. Indem¬ 
nity, 3. Debtor mh) Creditor. 
Covenant, 2. 

CONTINGENCY. 

See Insolvent Debtor, 1. 


CONTEMPT OF COURT, OR ORDER. 

See AttaCIIXENT, 2. 

cbNTRACT. 

Sec A(iHF.F.MENT. Pleading,* 22, 2fi 
Trade, 1,2. Vendor, and P. 

|. Contract V> deliver pheasants on the I si 
of October. It is sufficient if they be .sent 
on that day to the coacli office, tbougli 
they do not arrive till aftenvards. Ifnnru- 
ti’ootlv. .Slone, 142 

i. Two per.<ions contracting lo assist defend¬ 
ant with tiieir respective horses, but to 
give in their accounts separately, held .se¬ 
parate contracts. Smith & Taylm v. Hunt. 

142 

CONVICTION. 

6VeC£KTioKAHi,3. Striking OUT Fleas, I. 

1. A party may be convicted on a .statute 

giving part of penalty for the offence to 
the parish wherein it is committed, on tiie 
oath of a witness residing within the p» 
rish, provided such witness docs not pay 
rates. Hex v. Cottrell. 4''!/ 

2. Tlic description of an act in a conviction, 

as having been passed in the 25tli year of 
the king's reign, when in fact the parlia¬ 
ment, ill whidi tlic act was passed, was 
continued by prorogation from tiic 24lli 
to the 23tk year of the reigti, is not mi.-.- 
dcscriptiun. Rex v. Wind^, 51.! 

3. A conviction, stating an offence to liave 

liecn committed in the alternative, is hud. 
A conviction uudci- the 5 Geo, 3, c. 14, 
for killing fish in a private river, witiiout 
the consent of the owner, should state that 
the offence was committed in au inclosed 
ground. Rex v. SiuUer. 51 

i. in a couviction, it must appear that tlic 
evidence on which the defendant was con¬ 
victed, was given in his presence; and 
where a conviction merely stated that tlic 
defendant, on such a day, appeared before 
a magistrate on a sunmions, and tliat the 
magistrate proceeded to examine into the 
offence, and that it appeared to him, on 
the oath of the witnesses, tiiat the offence 
was committed; it was held bad. So the 
evidence whereon tiie defendant is con¬ 
victed, must appear ton the face of the 
conviction. In a conviction under the 
Hawker’s act, 25 Geo, 3, c. 78 (now re¬ 
pealed), against a party for travelling 
about item town totown, and selling go^s 
by retiul there, the placesof sale not being 
his usual place of abode, the conviction 
should specify the goods sold. It is not 
necessary in a conviction to state how tliu 
witnesses were sworn. Rexv.Selu’ay. 521 
3 B !> 
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Ti. A conviction umici' the Mli c. 14, 
stating in intoriimtion that the tlcfomliiut | 
'* killcil a hare," is had. Rrr v. Murirun. 

I’ago r>fi;i 

(>. In a conviction under the 2 Geo, 2, c. 2<i, 
a. 4, for working a boat in the river Tiinnus 
for hire, wilhtmt hoiiig tiuaUfird so to do, 
it iimst cx|rro.ssIy appear from the evi¬ 
dence in the conviction, that the defend¬ 
ant worked the boat for liire. 'J'h< hini! 

V. Javk'”, ,'>7Ci 

tOl’YIIOLD. 

See BaiL, 4*1. 

CORPORATION. 

5feEJECTMnNi, 24. J)i o Warranto, 1. 

Though bye law of corporation requires in¬ 
denture of apprentieeship to he inroUed, 
if it has been exhibited to town elerk, who 
marked it inrolled, it is snfKrient, not¬ 
withstanding it is not inrolled in the cor¬ 
poration liooks. Qu. Under bye law, ser¬ 
vice at another place is not sufficient, un¬ 
less the trade there was subservient to the 
trade at Cambritlgc, Rex v. Mn^or, f;c. 
uf CambriHge, 144 

COSTS. 

5(r ArrEARANCE, .S. AnniTRATios, 2, 4. 
ArroRNEV, 4, ,5, C. Bail, 23. Drei.A- 
RATiON, 1. Evidence, 9,10, II. Ikke- 
(.LLAttiTV, 10, 11. New Thiai., 3, 7. 
Non Pros. Plf.adinu, 2. I’notTiEtN 
■\>11. iJCO WaRKANTO, 2. Reo. (Jl'.N.ll. 
Strikino OUT Pleas, 2. Wakra.nt or 
Attornev, 2. 

1. The defendant was arrested at the suit of 

a plaintilT, who becoming bankrupt, the 
proceedings were dropiwil; and the assig¬ 
nees having again arrested the defendant, 
the proceedings were set aside, tlie C.lian- 
cellor having sii]ier8eded the coiiiiuission ; 
hut a fresh commission having issued, and 
another set of assignees Itcing cho.s(*n, 
they arrested the defendant again, and 
were proceeding in their action ; held, 
that these proceedings could not he stayed 
until the costs of the proceedings at the 
suit of the first set of assignees were paid. 
Semhle, where proceedings have been act 
aside for irregularity, the plaintiff i.-, not 
bound to pay the costs thereof, before h<'. 
is at liberty to eomuiencc a fresh action. 
Timesm v. Sampson. 14f) 

2. Costs for defendant under the 43 Geo. 3, 
c. 46, where a verdict was taken for u less 
Slim than that which the plaintiff held tlie 
defendant to bail fur refused, where the 
riglit to recover the whole sum claimed 
was fairly triable. Edginglem v. JJmii. 

147 


3. Costs of a spoei.'il original allowed ladwi’cn 

attorney and client, wliere action was 
brmigbt on a bond, the tienalty of wliicli 
was more than .Ml/., but tlie sum due was 
only 20/.-v. Itimar. I’lige 14S 

4. The court will grant a rule, that plaintill 
may give security for costs, ihongli it doe.s 
not ap|M'ar that applic.'itioii has been tiiailo 
to him to give security, notwilhstandiii!; 
an express decision to the contrary, in 
VicA. ,>.a (it'o. 3. Hanrutk v. Smith, InO 

а. The court will not grant a rule to stay 

the proceedings till security for costs be 
given, unless a previous applimtioii be 
made to tlie plaintiirs attorney for soenrit y 
of costs; ttUtrr wlien it is not moved tn 
stay the proceedings. And .irmhk , it must 
be sworn, that defendant has not pleaded. 
,'tivm, l/'O 

б. Rule granted for proceedings to lie stayed 

till plaintitf give .si-eurity for eosts, thongli 
after plea pleaded, ,-lnnii. 1.'>I 

7. If the plaintitf is ii native of Knglnnil, and 
departs for France for a ineiv tiMiiporary 
ahsciiec, the court will not coiupel iiiin to 
gi»'e .sia’urity for costs. .4Him. I.i2 

n. When*, in an action on a bond jigainsl .se¬ 
veral defendants, they sever in ]ileadiiig, 
and there is an i.ssiie in fact, and verdict 
for )dnintilf .against some defendants, anil 
file other defendant pleads infancy, and 
olUains judgment on a ileniiirrer to u re 
plication of ratification after age, tlie de 
femlants wlio tried the issue, are not eii 
titled to eosts. liaplii v, Ih/nrlp, I’d* 

!). Where the judge doe.s certify that the 
cause was prO|>cr for a special jury, tlu- 
party is only entitled to tlie cost., aetnallv 
jiaid to the attending jury in court ; it i-. 
the constant jiractice nut to .allow mere 
eosts. CurtuMV. Itarham. 1’>1 

10. Independently of the stainte as to taxa¬ 

tion of costs, the court still retains jiowei 
at common law to order bills gen.-rally t.i 
be taxed. Anon. I.».i 

11. rnll eosts in an action on statute ef 

Eduard 6, for treble value of tithes net 
set out, where there was a verdict fer 
jdaintitf, subject to a reference, .-iiiil the 
arbitrator directed a venliet to be entered 
for treble value, 1/. 10.i. J'edln/v. / Wmi/'- 
hm, !.'».*• 

12. An award of less than 5/. on the reforeiiee 
uf a cause, brings it within tlie /Miidon 
Court of Conscience Act. Dot/ v, Mcarns, 

l.-.b 

13. If tlie submission to a roferener men 
lions nutliiiig respecting cosLh, the arid- 
triitors have no ]H>wer to aw.ard them to 
be paid by tdthcr party in particular. Hrlt 

V, Uelmm, l.'i7 

14. If a jiarty obtain a rule fur setting aside 
jiidgineut and execution, on eiuidition ut 
Ills iiaying costs, the court will not issin 
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an attaciimunt, in tlic first in.staiir<s for 
not (laying those coats. - v. Mijnik. 

I’ngc l.'iH 

I.S. Wlicre an indictment was removed by 
erriiorarty at the instance of the defendant, 
who Wits brought up in the King's Bench 
to receive sentence, being that he should 
be im|irisoned in MurprUt gaol; held, that 
the costs of sending thither should be taxed 
to the defendant. Rrx v. Githit. 15!t • 

Ui. Kiile granted to refer it to the Master of 
the Crown Office to tax, in favour of de¬ 
fendant, the costs of a certwruriy the rc- 
eonl having liven withdrawn without no¬ 
tice. Hlxv. -. 159 

COUNSEL. 

See New Trial, 1. 

( ttURT OF CONSCIENCE ACT FOR 
LONIH)N. 

See Costs, 12. 

COVENANT. 

Sir Constulction. Action or, tre Sf.t- 
orr,2. Venue, ti. PtEaDiNo,16. Bank- 
HiiKT, 3. Landlord and 'Fenant, 4. 

1. In an action of covenant for not indemnify¬ 

ing against taxes, no plea of setoff can he 
sustained. v. /itihitisfin, IhT 

2. A covenant by a party, that so long as de¬ 
fendant should continue and be In the ac¬ 
tual receipt of the profits of a rectory, she 
would (lay a yearly sum during the life of 
the rector, by two half yearly payments, 
niu.>it be construed as a covenant for 
the payment of such yearly sum, whilst 
the covenantor is in rccei|it of the profits, 
during the life of the rector, and not 
whilst he is iiwrely in reccijit of the (iro- 
lits. C'oaie, cxecuto r of Phijijts, y.Jimei. 

700 

CRIMINAL CHARGE. 

See New Thiai., 13, 14. 

CRIMINAL INFORMATION. 

1. An affidavit to found a motion for a cri¬ 

minal information for a libel, must dis¬ 
tinctly negative the chaigc, unless the 
(larty libelled lie abroad, or the charge be 
general. Rex v. If'right. 162 

2. On motion for criminal information 

against two (lersous, fur endeavouring to 
raise (irice of nil, it must ajipear distinctly 
that they combined together, as it is no 
otfence for an individual separately so to 
eiiileavoiir. Hex v. Hitbers, 163 


CURATE. 

See Mandamus, 4. 

CUSTfAl HOUSE An 

See Constable. 

DAMAGES. 

5t'« Pi.eadinR,6,28. Inquiry,!. Inii.- 

RE.sT, 2. Escape. 

DEAN. 

See Mandamus, 4. 

DEATH. 

Sec Ejectment, 21. Arbitrator, S 

DEBT (action OF). 

Sr , Bankrupt, 3. Bills or Exciianui., 
9. Interest, 2. Escape, 6. 

DEBTOR AND CREDITOR. 

Set Bills of Exchange, 10. Interest, 2. 

1. A covenant in an indenture (whereby a 

debtor assigned his effects to trustees for 
benefit of creditors), not to sue if tnisU'Cs 
fairly accounted for effects, docs not ope. 
rate as a release of the creditors’ debts, if 
tru.stecs refuse to account. Kesterton v. 
Snberi/ and another. 541 

2. In an action against a trustee under a 

composition deed (between the defendant 
rt. H. and his creffitors), for the amount 
of (ilaintilTs (a creditor’s) dividends, (the 
deed reciting that the debtor was indebted 
to the several creditors, whose debts were 
set opposite their names in the schedule 
annexed to the deed, and the deed cove¬ 
nanted to (lay a specific ratio of the debts), 
it is no defence to say that the plaintiff' 
did not set the amount of his debt oppo¬ 
site to bis name in the schedule. It is 
sufficient, to render the defendant liable, 
that he had notice of the amount of plain¬ 
tiff’s claim before action. Daniel v. Sauu- 
den. 564 

DECLARATION. 

See Amendment, 1, 2. Ejectment, 5,7, 
8, 9, 10. New Trial, 7. Reg. Gen. 
2.5. 

1 . It is irregular to serve the writ and the 
notice of declarntiou at the same time ; 
but where the defendant omitted to tiike 
advantage of the objection until after judg¬ 
ment was signed, and a whole term hod 
elapsed, the court would not set aside the 
judgment with costs. APtJiwhk v. Din’u, 

161 

2, \ notice of declaration .si-rvcd with a 


CRIMINAL PROCEEDINGS. 

Si; Bail, 70, 72. Ntw Tiii.ii,, 13, M. 
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copy of u n-r't, is bnd; and the defendant, 
is in time to take advantage of it if he 
comes to the court immediately after the 
next step the plaintiff tal'-es. ml v. Par¬ 
ker. Page 1(55 

3. itudgmcnt set aside for irregularity, in 

filing declaration in chief before ap]>car> 
alter. Anon. 165 

4. Seiriccablc process in trcjipass and as¬ 

sault, and the declaration in trover, the 
variance is not material. Campbell v. Pal¬ 
mer. 1(56 

5. On the removal of a cause by habeas cor- 
pis from an inferior to a su)ierior court, if 
the plaintiff declares di novo, he is not 
bound to declare in the same form of ac¬ 
tion as that in the inferior court. Bower- 
hank and antdhrr v. H'alker and anotAer. 

517 

DEED. 

See Evidence, 5. Inspfxtion of. Mobt- 
OACoR AND Mobtc.age. Ni.w Triae, 
12. Pleading, 22. 

DEM.4ND AND REPOSAL. 

See TftEASVRER OF CoLNTV. 

DEMURRAGE, Ac. 

By a charterparty under seal, the freighter 
was at liberty “ to keep the ship on de¬ 
murrage, at her loading and delivery 
ports, ten days each, liesides a certain 
number of days limited for her stay at the 
same, or as many of them as need should 
miuire,’ ’ the ship having tieen eomi>elled 
to put into an intermediate port of her 
ports of loading and disrb.arge, and the 
freighter having detained the vessel ten 
d.ays there, and also fourteen days more 
than ten days at the port of her delivery ; 
in an action on the charterparty it was 
held, that the master could not recover 
on this covenant for more than the ten 
di^s demurrage, at 5/. per day at the port 
of London, the covenant not extending to 
the payment of demurrage beyond ten 
days at each of the ports of loading and 
discharge; and a breach, averring that 
the plaintiff did not pay 5f. per day for 
demurrage for the extra delay beyond the 
ten days at the port of delivery, and for 
the delay at Brislnl, as well as for the de¬ 
murrage for ten days delay at the port 
of delivery, was held bad. Stevenson v. 
York. 570 

DEMURRER. 

See Abatement, 2. Pleading, 4. 

DEVISE. 

1. Under a devise of a copyhold estate to 


testator’s wife, during licrUfe, proviilcd 
she continue single, but in case she did 
not, then unto A. H. when lie should at¬ 
tain the age of years; it was held, that 
thougli the widow married before A. B. 
attained tliat age, ahe was entitled to the 
estate until that event, and that the heirs 
at law were not entitled to it. Hoe ex 
dem. liean and Chapter qf'lf'estininster , Ac. 
and others v. Freeman el Vx. Page 49S 

2, Under a devise to n party, of premises for 
life, provided hecliooscs'to reside therein, 
and then to A. H. in fee, it is not neces¬ 
sary to complete A. B.’a right to the pre¬ 
mises on the death of the devisee (or life, 
that such devisee should have actually re¬ 
sided in tlie premises. Tlie intention to 
reside, and whicii intention would liave 
been carried into effect, liad eircumstaiiecs 
permitted, is sufficient. Boe on the de¬ 
mise of Sampson v. Down and another. 52U 

3. .A will, directing testator's debts to be 
paid, and devising several estates to hi.*- 
wife for life, and after her decease devis¬ 
ing his property in the words following, 
ris. “ I give Mr. IF. the income of my 
four shares in the Corn Market for his 
life, and all the rest of my estates, with 

I all monies in the stocks, in Mr. d/.’s 
hands, or any other securities, to lie di¬ 
vided in equal shares to pl.S. and others,” 
passes a reversionary interest in the said 
four shares in the Corn Market to K. S. 
and others. Utelcher v. Smiton. .i.'iH 
i Under a devise as follows: ‘‘ .Vnd as 
touching my real estates, both freehold 
and leasehold, situate, &c. I devi.se the 
rents and profits thereof to my cxeeutors 
hereafter named, until my daugliters al- 
j tain their several ages of 21 years, in trust, 

1 tiiat they my executors improve the same 
I in like manner and purpose ns I have 
I hereby directed : my personal e.state for the 
; advantage anil education of my daughters; 
j and as to the freeliold and inUcritance of 
j my real estate, 1 devise the same to my 
{ said daughters, wlien and as they attain 
their several ages of 21 years,cijiially lie- 
twcco them and their bars for ever, to 
take as tenants in common; provided that 
if both my d-aughters die without lau-fiil 
issue, then I devise my real estates unto 
and amongst ray said two brothers, 7'. 
ScAoles and li. ScluJes, and my ncpliew 
J. Schides, son of my late brother J. their 
heirs and assigns for ever, to take as ten¬ 
ants in commonit was held, that the 
daughters only took an estate tml, with 
remiunders^ovcr. Chapman on the demise, 
of Scholes V. Scholes. 643 

! S. Where testatrix by will devised all her real 
! property to A. T. and E. O. (except wliat 
I she might mention in a codicil), iiieans 
j except what she shall mention in a valid 
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I'lHliril; and testatrix liiiving Hindu n co- 
diril (wliirli was void from bcin;.; imat- 
IcaU'il), drvisinf!; part of hur real estate to 
other |H;r.<«ms, it wa.s held that notwith- 

* standitifi: this, the whole of the real pnt- 
|H‘rty passed to the devisees under the 
will, and not to the Iieirs at law. Iteuu v. 
'J’uylor. Page 681 

I)1SCL.\IMER. 

See <2oo Wabiianto, 2. 

DlSCtlNTINUANCE. 

See llBO. Gbn. 14. 

DISTRESS. 

•Set l.i.ANl>1.0nU ANuTkNANT, I. I’l-fcAD- 
IM., 11. 

LanillonI distraining l>casts of the plough, 
not liable, if he has usi!d due diligence to 
ascertain whether suincient distress with¬ 
out. I.iandlurd not to he afTeeled hy suh- 
sei|ueiit sale at higher price than was e.\ - 
(lectud. jentfr v. yoltnnd. 167 

DISTRINGAS. 

Sd Ai’peahance, :i. Setting asiue 

Puoci'.Eiiixiis, 2. 

DRAWBACKS. 

The ivgiilalions of tlie 27tli (reo. '.i, c. l.'t, 
s. d, do not apply to the teni|iorary allow- 
aiice.sou foreign wines granted by 27 

Ill ; and siieh teiii|K>rary idlowuiiees 
may be elainied, tlioiigh the wines were 
e.xiiorted more Ih.in three years after im¬ 
portation. ll'IiUuuirt uHtl others v. I’aptl- 
to.' and others, 62't 

DYER. j 

1 

6’i< Lien. | 

KCt.'LESlASTlCAL COURT. j 

SrcPHOlimiTION, 1. '■ 

EJECT’MENT. ! 

•S. .■ EVIIIENCE, 7. .XuENIJME.NT OE, ,«t. j 
Pi.EAiiisu, 12. Kkg. Gen. 8, !l, 22,28. | 
Tiiesi'ass, 2. I 

1. V erdiet in ejeetuieut on a count on a siip- 
fiusi'd demise by a party without his an- j 
Ihority, and without his concurring in tlie ! 
action, set aside. Jh>e ex iluni. Jftmunrh I 
nml Cur]HeratioH ^ Plptrujulh \. FUlis. 170 ' 

2. If a iHTson be nained in a declaration in I 
ejectment as one of the lessors of the j 
piaintid', without his authority, the party , 
served with declaration may, before a|>- ' 


pcarancc, move the court to have such 
party's name struck out of declaration. 
IhK- dcm. Shepherd mtd miather v. Roe. 

Page 171 

.'i. JudgAient granted against the ciisnal 
ejector, when the declaration was by ori¬ 
ginal, and the notice was as if by bill, 
omitting “ wheresoever, &C.” and it was 
held immaterial. Doe dem. Thomas v. 
/fce. 171 

4. Rule nisi for judgment granted against 

the casual ejector, where the notice was in 
the wrong term, but the tenant iu pos- < 
session aJfterwa^s knew of the mistake. 
Awm. 171 

5. Declaration intiticd of Miehaelmas Term, 
r>4 (ieo. 3, instead of 5.0 (ieo. 3, but no¬ 
tice dated 11 fit ./anuniy, 1815, rci|iiiring 
tenant to appear “ next IlUary Term,” 
held siilDcicnt. GoadliUe dem. Ranger v. 

' Roe. 172 

6. Tlie notice to appear being in “ Triniiv 

Term,” instead of “ //RnryTcrm next," 
judgment was allowed against the casual 
ejector. Doe v. Greaves, 172 

7. A wrong title of the term, in a declaration 

in ejectment, is an immaterial error. 
sdnon, 172 

8. .ludgmcnt granted against the casual 
ejector, where the declaration was entitled 
by mistake of a wrong term. Anon. 173 

!l. If the title to a declaration in cjei'traent 
is wrong, and the notice to appear thereto 
is correct, the defect iu the title is cured- 
Anon, 178 

10. Judgment granted agmnst the casual 
ejector, though the real defendant’s name 
was inserted at the beginning of the decla¬ 
ration insU’ad of the casual ejector. But 
I lie party should amend. 

11. The declaration in ejectment was iiiti- 

tlcd “ Doe on the demise of A. li. v.Ji.” 
and the affidavit of the service of the de¬ 
claration upon the tenant in jiossessum 
was entitled “ Doe on the demise of R. 
and V. //.” And the court, notwith¬ 
standing the variance between the arrange¬ 
ment of the lessors names, gave judgment 
against the casual ejector. 7>a, on the 
ileiii. of Philip Worthington and Jam.:s 
IforthingtoH v. liutchrr. 174 

12. Service of a declaration in ejectment on 

one of two joint tenants, who were also 
ropartners in trade, is not sufficient to en- 
titlu the plaintiff to judgment against the 
e.asnal ejector in the first instance, hut 
there must be a rule to shew cause. Dae 
dem. Field v. Roe. 174 

18. A rule nisi for judgment against the 
easiial ejector, where the sen-ice was on 
one of three tenants in possession, and the 
afiidavits diil not state them to he joint 
tenants. Right ex dem. —— v, H'r ng. 

i 7.'> 
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O Ruli" mu gianto.l wlioir llic scrvico was 
ononi'of twojoiiit toiiaiits, .hum. I’aijc 17(i ' 

I .'i. Tlic)iis;k scrvico of a declaration in eject - , 
menl on one ot three several dofunduiiLc, , 
is not sufficient, jud^incnt,,wUI Iw granted . 
against the two. /iar ex deni. JIttrphif v, . 
iVix')! uHtt nthm. j/t; : 

!('■ The affidavit in support of the rule for [ 
iiiilgiuent against the rn.siial ejector, where j 
the tenant keeps out of the tjay, should | 
st;:te the belief of the de|>uueut that he | 
hcj>t out i>f the way to avoid behig served. 
Out deui. lia/ioti V, lioc, 17(* 

I/, dudgiueut as against casual ejector, 
whore^ no one in the house, must state in 
the affidavit, that the p.irty has uhseonded 
with view to avoid the .service, or at le.ast, 
must swear to his belief of it. Dm dem. 

1 ttU't v. Itm. 177 

I r.. An affidavit to ground a motion, that the 
service of a declaration in ejectment be 
good, stating that the tenant kept out of 
the way, &c. is insufficient, unless it swear 
that the person serving the declaration 
searched for the defendant, .and could find 
him no where, yhmn. 177 

ilh Kule »i.v<, and afterwards ab.sohite, fur 
imlgmcnt .igaiust the casual ejector, where 
the house was shut up, and no tenant was 
ill po.ise.ssiou, and the declaration wus 
ituck up ou the most conspicuous jiart of 
the premises. Z)</c ex dem.//t/e v. Rm. | 

17i’i ; 

(>. Rule absolute for judgment against the ] 
casual ejector, where the sen’icc of the j 
declar.ation had been made on a person [ 
IX lievi d to have Ijeen lett in jiosses-sion by ' 
the tenant, who was out of the way, and ! 
•.l.-.o on her attorney, and a letter sent , 
I'j till two-pennv post, aeeordiug to the ' 
attorney's direction, to the tenant’s last 
\-\'iee ut abode. Amm. I7‘.t , 

M’lierc the tenant in possession is since 
dcuii, and his late servant is in posse.ssion, 
the pl.iintilf had better endeavour to get 
po.'ses.sion ; and if the servant who is in 
pnises.'ion rc.sists, then treat him as teii- 
;i:>t, and serve the declaration on him us 
such ; and if he does not then resist, per- ] 
Jiaps it iii;-.y be treated as a vacant posses- | 
.'ion Dm cx.Cn'iu, Atkins y. Rm. 17‘J j 
'2j.. An acknowledgment by the defendant, of | 
till leeeipt of the declaration, is not suf- j 
ficient to entitle the plaintilT to judgment | 
.igainst the irasual ejector, unless it be j 
sworn that the admission was before the 
es.'.oign il.iy. Do€i]i!in. 7'indalev. /tin'. IH*) 
J.i. Scrvici of .1 di-claration in ejectment on 
a brotlier of the tenant in possession, is 
iiiid. for want of an acknowledgment by 
• ill tenant that lie had received it. /tight 
ileiii, / '/ * t i.tn/t Vy Rm. ISstl 

i. itiiii , 'laiited to make the service ol 
. 'let i rati n in ijeetmeiit on the clerk of 
. I u'ulit I'.ndv (the ileik haviii;' been di- 


reeted to be appointed by act ot parli.i 
incut), good service. 'I'lie affidavit to 
ground siieli a motion must not he eiitil.leil 
in the real names of the defendants, .■hum. 

I’age 181 

'2X Kule nisi granted for judgment against 
the casual ejector, where service of the 
deelarulioii was made on an attorney who 
represented himself to lie the agent for the 
tenants in possession, tiitd would appear 
, for them. Atnm. ISI 

2(i. The court will, in the first iustauce, only 
grant a rule nisi for jiidguieiit against the 
ca.sual ejector, where the tiffidavit doe.s not 
swear that the import of the declaration 
was explaitied to a servatit to whom it was 
delivered, .inun. li-- 

27. Rule granted to shew cause, why the 

service of a deelaration in ejectment on a 
son of the tenant in iiosses-ion iwho said 
that his father was unable to attend to any 
bu.siness, and a sub.scquent adiuissiou by 
a person whom the deponent lielieveil was 
the wite of the tenant in possession, that 
her husband had received it) should be 
good service. Anmi. I.'t2 

28. .Iiidginent against the casual ejector, 
where the service of the declarntiou was 
made ou a person who hud the care ol 
tenant in possession (aluiutie), and the 
management of his atfairs, though not ap¬ 
pointed by a regular eonimlttce. 

N. H. 'The rule nisi, in such a ease, 
.should be generally' to shew cause, without 
being directed to any party in particular. 
l)m' ex dem. I.ttnl ./tf/fsin/ry v. Rtf. Iit.l 
jy. Kule absolute for judgment against tin" 
casual I'jector, when’ rule msi wius served 
on the servant of the tenant in |ios.session 
on the premises, whieli were locked up, 
and nobody in them, except the servant, 
who Uiul the keys of the premises, the de- 
claralion having been served on the i.er- 
v.iiil under nearly the same eireimistaiiees. 
Dm dem. .-/kins v. Rot. 181 

do. Rule nisi gr.inted for jiidgmeiil ae.iiii't 
the casual ejector, where it aiipeare.l from 
eircunistanees that the parlies understood 
the contents ot the declaration, thongb 
the affidavit did not .staU- that it was ex¬ 
plained to them. . 1 / 11 . 11 . Ic. I 

.11. Kule nisi granted for judgment against 
the casual ejector, where the deelaration 
was pushed throngli an iron grating to the 
defendant, who was in Newgate. Wright 
ex dem. RayUy r. Wrong. JS.'i 

82. Judgment against the casual ejector, 
where the deelaration w.is put on a table 
before the defendant, but eniild not be 
delivered to him, ns-the defendant’s son 
prevented the person from serving it. 
.' 1 / 11111 . 18 .» 
.'i.'l. Judgment granted against the easii.d 
ejector, where the declaration was not 
read over or exjdained to the tenant ii> 
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)ii>.s.i4-5hion, on wliom it was served, but 
wiio siil)sc<|iicntly acknowledged that he 
liiul received it, and knew what it was. 
Ihtv dem. 'TIvnnjMon v. Ittir, Page 186 
>1. 'I’lie. court will, in the first instance, on¬ 
ly grunt a rule nwi for judgment against 
the easual ejector, where the motion is ■ 
grounded on an aflidavitof the defendant's 
acknowledgment that he hail cndearotirod ^ 
to avoid the service of the declaration. ! 

./««/<. 18» I 

1.5. 'I’he court will, in the first instance, j 
only grant a rule nixi for judgment ag.ainst 
the casual ejector, where the defendant’s ' 
attorney has acknowledged the receipt of 
the declaration from liLs client. Anon. 187 ! 
>d. Service of a <lec1aration in ejectment on I 
a servant of the tenant in possession, the j 
latter having afU'rwards acknowledged the j 
receipt thereof, is snilicient; hut the alii- j 
ilavit to ground the motion fur judgment j 
should state when such acknowledgment | 
was made. A mm. 187 

• >7. The plaintiff in ejectment on a vacant 
possession should proceed more regularly 
tlian in a contested po.sseasiuii ; and if, in 
such ii c.ase, having ohttiined judgment, be 
should negleet to take away the rule be¬ 
fore the expiration of two days after the 
term in which the rule was obtained, the 
court will not, in the next term, assist him. 
Anon. 188 

18. In country causes, though declaration 
served tajfore Micharlmns Term, the court ! 
will permit plaintiff in Hilury Term to 
have jiidgiiient against casual ejector. 
/>(«■ ex ilem. Stott v. Roe. 18!) 

1!). Though notice t<» appear was in Easter 
Term, :i rule absolute in first instance for 
judgment against casual ejector may he 
moved in 7'rinil;/ Term. Aium. 18!) 
H). It is too late to move for judgment 
ag.iiust the casual ejector in Trinittt Term, 
when the notice to apjauir was in the pre- 
( I'lliiig jl/it hai Imas Term. 1 !)() 

KLECTION. 

Sn M.4M>AMIS, 11. 

ixegit! 

See Sci. Fa. 

I.ME.MKiEMENT OF WRIT.S, A;r. 

See EviniiNcr., 2. Hulks, S. 

ENTRY OF CAUSE FOR TRIAL, &e. 

See STttlKlN<i Wr Pl^AS, iVC. '.i. 

ERROR. 

.Sic Bail, 21, (>4, C.5. 

I. ’i'lie I om-t will not allow a party to enter 


up judgment notwithstanding a writ of 
error, unless it is expressly shewn that it 
was brought for delay. Therefore a de¬ 
claration by the plaintiff in error, that he 
would plagues the pliuntiff in the ori^nal 
action as much as possible, is not sufficient, 
because it may be by other means than by 
writ of error. Prielham v. Budgett. 

Page 191 

2. If a parly declares that he will delay a 
cause, and states the means through which 
he will delay it, via. by writ of error, the 
court will compel him to shew good causes 
of error. Anon. 191 

.3. Sunday is not one of the four days in the 
rule to appear to the writ of sci. fa. eptare 
execationem non, although it be not the 
last. Goodaein v. Sugar. 192 

4. A ret. fa. quare cxecutionem non may be 
tested before the return of the writ of er¬ 
ror. Breach V. Tiicksott and eethers. 193 

.5. Admission by an attorney’s clerk, that 
writ of error has been brought for delay, 
is not sufficient to prevent the writ from 
operating as a supersedeas. Bygrom v. 
BoUand. 193 

EgUiTY DAYS IN EXCHEQUER. 

See Bail, 23. 

ESCAPE. 

See Venue, 3. 

The jury, in an action of debt for an csca|H: 
of a person in execution, most give a ver¬ 
dict fur the whole debt. Robertson and 
another. Assignee of Cottrell, a bankrupt, v. 
Taylor and another. 454 

ESTOPPEL. 

See Landlord and T. 1. Pleauinu, 28. 

EVICTION. 

Landlord and T. 4. 

EVIDENCE AND WITNESSES. 

See Abatement, 3. Arbitration, 1, 3. 
Attachment, 2. Flshery. Certio- 
uaui,3. Master and S. 1. New Trial, 
12, 13. Pleading, 17, 32. Stamp, 2. 
Striking out Pleas, 1. Conviction, 
4. Bills OF Exchange, 7. Inspection. 

1. The date of a letter is evidence against 

the writer, that the letter was written 
where dated. Anon. 194 

2. Though a witness prove a fact to the sur¬ 
prise of the other iiarty, and though by 
mistake, he was not cross-examined, nor 
was any evidence given to contradict him 
or any observation made on his evidence, 
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lliv cuuit will nut fjrant a new trial. Bell 
V. ThompstM. Pago 194 

'.i. Rule nui far now trial granted, wliero n 
whneas was absent, and called npon ii 
subpoena, but did not come till just as the 
verdict was taken, line ex dcm. Qarte v. 
Trapatul. 195 

4. A music master of a cathedral is not jus. 

tified in even motlcrately beating a choris¬ 
ter far wnging at a catch ditib,<though tiiut 
might be injurious to his ]>crforiuing in 
the cathedral. Evidence of tlie practice 
of other cathedrals not admissible. New- 
many. BeHtult. 195 

5. if, upon a fair and diligent enquiry, an 
attesting witness to a deed cannot be 
found, evidence of his iundwriting is ad¬ 
missible. In accounting for the absence 
of an attesting witness, or loss of a writ¬ 
ten instrument, general answers to en¬ 
quiries, that nothing is known concerning 
them, are aduussilde in evidence, but not 
declarations ajs to partienlar facts, if tlic 
party making them is capable of being 
called. Doe ex dem. Johnson v. Johnson, 

19t; 

(i. In an action for an assault, though the 
defendant baa not pleaded a justiiiciitiuii, 
he may extract evidence in mitigation of 
damages on the enws-ezaminatiun of tho 
plaintitTs witnesses. The plaintitf caiiiuit 
give remote conseqacnces in evidence as 
special damages. Sloury.Mam. lifd 

7. 'Tlic court refused to grant a nde to ex¬ 
amine a material witness upon interroga¬ 
tories, on the trial of an action of eject¬ 
ment, on the ground that he w.ts so ill 
that he could not attend. sJmm. 199 

K. The court will permit interrugatories to 
he read on a trial of an indictment for |M'r- 
jiiry, provided the defendant cun.sents to 
it. Anon. 199 

9. The court will not direct the Muster to 

reriew his taxation, because he ha.s id- 
lowcd fur witnesses which were nut called. 
Adamson V. Noel. 200 

10. The court wUl not allow the czpcnccs of 

plaintilTs witnesses, brought too early to 
attend on a trial Anon. 200 

11. The whole cxpcnccs must tie paid or 

tendered to a witness, living at a distance, 
ill order to ground an attachment against 
lam fur nut obeying a subpcBna. Ashtmi 
and xoife v. Haigk. 201 

12. tn a question as to private rights, whe¬ 

ther or not a place is parcel of a sheep 
walk, evidence of reputation is admissible. 
Dames y, Imvis. 535 

13. A notice by the owner of premises, re¬ 
quiring a party in possession to leave the 
premises he then rented of the owner at 
Ladpdmj next, is not conclusive r.rideiice 
of a demise from the testator to the party 
in possession. Dor on dcm. of H^socksnn 

V. Bynch. 0y3 


EXCEPTIONS IN EQIUTI 
See Rlio. Gi:n. 29, 30. 

EXCHANGE. 

See Mandamus, 3. 

EXCHEjjUER. 

B.tiL, 23, 42. Riiii. Gi.n. 

EXECUTION. 

EaNKRUPT, 2. COMSIITMKNT, 2. lit- 
RKUULAKITY, 10. POUNDACI'.. WaK- 
HANT OF ATTOHNEV, 2. 

1. Where aA'/h. has been issued, and goials 
taken under it have been sold fur a part of 
the delit, a ca. so. for the rciiiaiiider raii- 
nut be issued until the slieriff lias finally 
returned the fi.fn. Wilson v. Kini;sloH. 

203 

2. Rule enlarged fur time for sherilf to n'- 
turn writ, though there was only affiihiril 
tiiat a coinmissiun of buiikriiptcy liad is - 
sued, and that the sherilf was fearful tliat 
act of bankruptcy was before levy. A mm. 

201 

EXECUTOR. 

A legatee, under a bequest of wines, whicli 
arrived in the port of London in a sliip, 
la-fore the doatli of testator, the report of 
the arrival of the ship being made before, 
hut the entry of tlie wines not being made 
until after the dcatli of testator, is not 
sniijoct to tlie payment of tlie duties, the 
executor being bound to pay them out ot 
the assets. Srwarl v. Denton, .Adminis¬ 
trator of Denton. i’.il'. 

EXONERATUR. 

See UaiL, til, 62, 63. 

FALSE RETURN. 

Sec Seiying aside I'IIOCI'.EIIIM.', 2 

FEES. 

See Keg. Gen. 12. 

FEIiONV. 

-SVi llAiL, 72. Inspection, 1, 2. 

FIERI FACIAS. 

Sec B 11 .J.S or Exchange, 8, Commit- 
meni , 2. Keg. Gen. 13. 

FINES. 

Fid. Reg. Gen. 17. 
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FINES AND RECDVERIES. 

See Reii. Gen. 21. 

FIRE. 

See Assignee of Lease. 

I'ISH (CONVICTION FOR KILLING). 

Sec Conviction, 3. 

FISHERY. 

Thu owner of a sercml lisliery is, pritna 
facie, the owner of the soil. An act of 
luirlianicot autliorising persons to repair 
and cleanse a navigable river, does not au¬ 
thorise them to make a passage to a new 
wharf on the river. Partheriche v. Slason 
ami aaether. Page 6^8 

FORCIBLE ENTRY. 

See Pleading, 18. 

FOREIGN ATTACHMENT. 

In a plea of foreign attadunrat, it is neces¬ 
sary to aver that the garnishee resided 
within tlip jnri.sdiction of the mayor's 
court. Qu. If it is not also necessary to 
aver, that the defendant, in action in 
in.ayor’s court, had notice of the custom, 
and of the attachment against garnishee. 
Tam am/ another V. tyUliame and another. 

4.38 

FORFEITURE. 

Sec LANDLonn and Tenast, 3. 

FRAUD. 

S.i AuniTnATioN, I. Mandamus, 10. 

Pleading, 3. Vejtue, 2. 

FRAUDS (STATUTE OF). 

Set GnARANTBE. 

FREIGHT. 

See CtlARTF.RPARTT. 

I . Where plaintilT, by i^cliarterparty doted 
1st March, let to defendant a ship to 
freight, and by the terms of the clutrter- 
party, tlic plaintiff was to carry an out¬ 
bound c.'irgo of goods (not prohibited 
by nistraint of ‘princes), from Imier/Mol 
to Carolina, in Jimerica, and to bring back 
from thence a ciirgo for defendant, de¬ 
fendant jiaying freight for the same ; and 
plainti'ff cleared out on the 22d of March 
foom lAverpuol^'Vdx a,mrgo of salt, and 
on the 22d May following arrived at Caro¬ 
lina, where the importation of British 
goods was prohibited by an order issued 
the 1st of March, the very day the dharter- 
{•arty was dated ; and also a further order 
proliibiting (he cxiK»rtation of good.' (o 


England, so that the plaintiff could not 
unload the salt, or bring back a cargo of 
rice; held, that the plaintiff could not re¬ 
cover for freight homewards, if it cutdd 
be established in evidence that he knew 
of the prohibition at the time of the ship’s 
clearance from tiverpool. The fact of the 
phuntiff having such knowledge must ne- 
cessariij/ depend upon the circnmstances 
of the case. Qu. What will amount to a 
sufficient abandonment of » voyage be¬ 
tween parties to a chorterparty. Hetlop 
V. Jones. Page 650 

2. A charterparty, whereby the owners let 
a vessel to freight by the month, for such 
time us she should be taken up in perform¬ 
ing a voyage from London to Plymouth, 
the island ot Grenada, and from thence 
back to London, on the terms that the 
owners should receive, and the freighters 
should load and unload a cugo at Grma- 
da, on inch outward and homeward voy¬ 
age, is to be construed to mean as two 
distinct voyages, from London to Grenada, 
and from thence back to London, and not 
as one entire voyage ; and the vessel hav¬ 
ing unladed a cargo at Grenada, and load¬ 
ed another, but on her return to London 
was, with the cargo, entirely lost; it was 
held, that the owners were entitled to 
freight for the voyage to Gretmda. Mack- 
reU V. Simond and another. 666 

FRIENDLY SOCIETY. 

See Pleading, 23. 

GAME. 

See New Taial, 10. Conviction, h. 

GOLDSMITHS’ COMPANY. 

See Commitment, 2. 

GRAND SESSIONS (COURT OF) IN 
WALES. 

See Setting aside Proceedings, 6. 
GRAVEL. 

See Trinity House. 

guarantee. 

See Surety. 

1. A memorandum written by a clerk of the 
plaintiff, in the presence of tlie defend¬ 
ant, that the defendant bad called to say, 
that he would be responsible for the plmn- 
tiff, is not a sufficient undertaking within 
the statute of frauds. Oioon v. Brocn^ld. 

20:) 

2. A giianuitcc far payment for coals to 60/. 
for which defendant would b»- answerable 
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at any time, is not ii continuing guarantee. 
iiuvM y. Turner. Page iOr> 

HABEAS CORPUS. 

Sec Commitment, 1. Declaration, 5. 

Bail, 66. 

I'lic House of Commons having voted tlic 
defendant guilty of a breach their pri¬ 
vileges, for publishing a libel upon tlie 
House, and having ordered him to be 
CitmiuithNl to Newgate during tlieir plea¬ 
sure, and the Speaker’s warrant being re- 
tiirneil into this court u|«on a hahetu rnrpHs, 
sued out by the defendant, the court re¬ 
fused to discharge him out of rusiody. 
The writ of habeas corpus, whether at 
cominon law or under the 31 f'. 2, s. 2, 
d'.ws not issue as a matter of course in the 
first instance, niion application, but must 
be grounded U|H>n affid.avit, upon which 
the court are to exercise their discretion, 
whether the writ shall or shall not issue. 
T/ie King v, J/abhouse. 207 

HANDWRITING. 

See Evidence, 5. 

HAWKERS AND PEDL-ARS. i 

See Conviction, 4. | 

A |H-rson buying books in sheets, and mak¬ 
ing them up, and then going from I.oniluii 
into the countiy* and selling them, is with¬ 
in the Hawkers and Pedlars’ Act, and is ' 
not exempted from penalties, as the mak- i 
er of the goods. Sloore, Kda-anls. \ 

213 , 

HEARS.AY EVIDENCE. ' 


See Evidence, 5, 12. 

HIGHWAY. 

An indictment against a parish for not re¬ 
pairing, will not be quashed on an adida- 
rit that the way is now in repair, hut de¬ 
fendant must plead guilty, and jiay a no¬ 
minal line. Jiex v. Ltineombe and uhoOut. 

214 

HOLIDAY. 

See Error, 3. 

HORSE STEALING. 

See Bail, 72. 


I 

j 


HOTEL KEEPER. 

Semble, an hotel keeper is subject to tlio 
same liabilities as an iunkeerwr, and he I 


should be declared against as an innkeep¬ 
er. Jones V. Osburu. Page 481 

HOUSE OF COMMONS. 

See Habeas Cottrus. 

HUSBAND AND WIFE. 

See Baron and Pe.me. 


ILLEGAL CONSIDERATION. 

See CONSIDEIUTION. Pl.r.ADINO, 32. 
Trade, 1, 2. Office, Sale of. 

ILLNESS. 

Set Bail, 66. Evidence, 7. 
IMPARL.ANCE. 

The court will not grant a special imparlance. 



INCLOSURE ACT. 

See Mandamus, 2. 

Inclosun' net, authorizing commissioners to 
make roads through inriused lands, and 
declaring that the commoners of inclosed 
lands shall be entitled to the lierlsige of 
the road.s in that manner wliicli the coiii- 
niissioiiers shall award, docs not aiitbori/.e 
them to sell the herbage by auction, or 
otlicrwise, to one individual commoner. 
Huimes v. Hobinsou, .'>01 

INDEMNITY. 


Sie Covenant. 

1. A bond conditioned to save harmless 

from all actions, legal proceedings, and 
costs, &e. which may be the consequence 
of ei.'n delivering over to defendant a bill 
of exchange, part of the proreeds whereof 
a third |>crsou is entitled to. is forfeited, 
by payment over by A. to such third per¬ 
son of his share ,of the proceeds, iqion his 
demanding the same, without his bringing 
any action, and thoiigh el. give no notice 
of the payment of the defendant. Ker v. 
Alitehell. 487 

2. Under a bond, eonditipned that if F. M, 
shall duly acrouiit for all monies, &c. re¬ 
ceived by him in plainlifTs service, as a 
clerk ; and also, that if the said F. M. 
shall embezzle, &c. plaintiirs property, 
and shall, witldn tln^i days after proof 
thereof repay Ac. pluintilT the damage 
sustained by such misbehaviour or inisdo- 
ing, or ill default thereof, if the defendant 
shall, after notice given, make a full re- 
eunipcncc to plaiutitf, then the bond to be 
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void. Till' )ilaint!n', in nriJpr to render tlio 
defeiidant (the surety) linlile. for P. il/.’s 
not neroiintin);, iimst (cive the defendant 
Ijotiec thereof, «.s hy the roiistrurtioii of 
llie eonditinn, the notice must he piven for 
F. A/.'s not HCeoiintins-, as well as for his 
eiidie/r.liiip. /’lullipss-.Fortlytr. Page (i/ti 

INDICTAIENT. 

6'i/ ('l'.ltTIOIIAI!l, 1. (^OSTS, Hlr.HWAf'. 

Nk%> Tkiai., n. PLt^ADiNo, 18. Vii;w. 

1. Tlie court is reluctant to stay jiidgmciil 
oil an indictnient for not repairing a hridge. 
'riiey will not stay it trenerally, hut only 
till further order ; and if trial of another 
indictnient not proceeded in with all dis¬ 
patch, judgment will he given. lirx v. 
Inhahitants of the CoHUfy of Southawplttu, 

2. It is no reason for changing the vinue in 
:in inilietnient for a con.,pir.iey to de.stroy 
foxes and other vermin, that tlie gentry of 
the county in which the indict incut was 
found, are addicted to foxliiinting. 7'hr 
hioi; V, 'J'hr Her, Joihuo Kiny and another. 

217 

l\F.\NT. 

•S’.i .Amemiment, 1. Costs, 8. Pbociiein 
Ami. 

INPERinR COURT. 

See Mandami'S, 1. 

INNKEEPER. 

Set Rankuui’t, 4. Hotelkeeper. 

INQUIRV. 

1. Motion to set aside an inquisition for ex- 
ccssiie daiiiages, must be made on uflida- 
vits, to he produced at the time the rule is 
granted. Therefore where such a motion 
was made on the last day of term, without 
allidnvit, and the rule was afterwards 
drawn up on an athdavit sworn before a 
judge in vaeation, the foiirt in thLs term 
diseharged the rule with costs. H-'iHiamn 

V. WrtTC.T. 218 

2. It seems that a notice of executing a writ 

of inquiry in this court can be continued 
or countermanded but once, the K. R. 
concurring with C. P. ns to the practice; 
but where several nutice.s and eounter- 
mandx of enquiry had been served, and at 
length there was a fresh, and not a con- 
timiiug notice sttn-ed, it,was held that the 
inquisition under it was regular. iJ«rgr.v.» 
V. Hoyle. 220 

1NR(H.UMENT. 

See CoRPOKATION, 1. 


INSOLVENT DEBTOR. 

fee Bail, f>3. Pkisoneii. TREAstmna of 
CouitTV. 

1. Disciiarge linder the insolvent debtor^ 
act, .5.3 6'. 3. c. 102, does not bar an ar 
tion of trespass, where the cause of action 
arose, before the insolvent went to prisi >ii, 
and the daifiagcs were unliquidated before 
the disc.Ifltrge. tAoyd v. \eek. Page 2.12 

2. A commis.sioner of the insolvent court has 
power to have the insolvent debtors 
brought before him, by a rule or order of, 
and signed “ By the Court,” but not if 
signed by the commissioner. Haou. 225 

3. It is no objection to a note given to an in¬ 

solvent debtor, that it is not entitled in 
the court. Clarke v. Davis. 2211 

4. An insolvent is entitled to be diseharged, 

though he has proceeded irregularly, if he 
makes an aflidavit of ignorance. In re 
./oac.v, an insolvent. 221! 

Ti. A debt depending upon a contingency at 
the time of a party’s discharge under in- 
•solvent act, i8 G. .3. c. .52, is not thereby 
di.scharged.— Sec the statute of 1 Geo. 4 , 
c. 119, which has not been referred to in 
this case, and which settles the law on this 
point. Hilton, Administratrix of WxUou v. 
Jiorrall. 448 

INSPECTION OF DEEDS, &c. 

,5cc Pahisii and P. Quo Warranto, 1. 

1. Where the plaintiff, in an action on a 
deed, has had the same taken from him 
under a n-arraut against him for felony, 
the court will, on an affidavit of demand 
upon tlie magistrate and constable, direct 
them to give plaintiff a copy to declare 
on, and to produce the deeds on the tri.al, 
plaintiff undertaking to pay cxpcnces. 

I Harris v. .■tldrit, 229 

! 2. Rule absolute to magistrates and con- 
stables to produce deed of felon in their 
custody, on iiaying expences. _ 230 

.3, Rule for inspection of a lease, in order to 
obtain names of witnesses to subpoena 
them. Anon. 230 

-1. Tlie court will confine tlieir order for in¬ 
spection of a deed to particular parts of it. 
Hmnsbottam v. Cooper. 231 

INSURANCE. 

Underwriters are not entitled to Jioticc of 
tlie part of ship where gooiUi are stowed, 
wliether on deck or otherwise, though 
goods WCKC oil of vitriol, and different 
freight is payable according to the place 
where stowed- Dacosla v. Kdfnitnds, 227 

INTEREST. 

Sec Landlorp and Tenant, 1. 

Court will not gnnit a rule to compute in 
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it'ivKl on a jinlginciit in an action upon a 
l>iU of exchange. Uishop v. Jleit. 

Page 233 

2. IntercKt recnrcrable in an action of debt. 
ftcmble, iiartii'iilarly where) there is a co¬ 
venant for_ interest, and at all events, 
would he given as damages for detention 
of tlio debt. Sfmb, Tiic demand of prin- 
rip:il and interest by the declamtioii, is di- 
visibie. f’eruey v. JiUinirs. « 234 

INTERKOG.VrORIES. 

See Evidf.uce, 7, 8. 

IRISH MONEY. 

Set Akfidavit, 

IRREGITLARITY. 

Set Baron aki> F. 1. Costs, 1. Dr.tT.A- 
iiAiioN, 1,2,3. iNsoi.vr.NT Dkftob,4. 
Process. 

1. Irregularity in process, on the ground of 

a variauec between the return of tiic writ 
.ind the d.Ty in the notire to appear, can¬ 
not be taken advantage of after plaintiff 
has filed common bail, and also filed a 
declaration in the office, end given notice 
thereof to the defendant. l/omj>ay v. A'en- 
atag'. 2.3 fi 

2. Where the defendant laid by until he re¬ 

ceived notice of executing a writ of en¬ 
quiry, and then came with a formal ob¬ 
jection to the declaration delivered tie 
time esse, the court said he came too late. 
Minster v. Cedes. 2.37 '■ 

3. Proceedings set aside for irregularity, 

where no latitat was issued, notwithstand¬ 
ing three terms’ delay in moving the 
court. Aatm. ’lil 

4. It is not necessary to use the term ' irre¬ 
gularity' in a nile to set aside the proceed¬ 
ings for irregularity. An irregular no¬ 
tice at the bottom of the copy of a writ, is 
not a ground to set aside the writ, but 
only the copy. Harvey v. Bennett. 238 

5. No date to tlic notice of the declaration 

is necessary. Atom. 238 

(i. A statute, making the process on which 
the attorney’s name and date are not in¬ 
dorsed, actually void. It is no objection 
to a motion to set it aside, that it has been 
mode too late. MkUett v. Atexander. 232 

7. Improper names of clerics on an old copy 
of a wnt, are immaterial. Anon. 2:19 

8. NU debet to an action of debt on a judg¬ 

ment, though a bad plea, is not to lie 
treated as a oalUty. Anon. 239 

9. Wrong name in process cured by an at¬ 

torney’s undertaking to appear. fMwes v. 
Hewceimbr Clarke. 240 

10 irregularity in issuing an execution fur 


damages and costs in original action, 
omitting costs in error, cannot Ik- object¬ 
ed to. Anon. Page V40 

11. Rule to produce the rcCAird siipporteil, 

where a perfect issue was taken, and no 
costs given where the rule was op|>oseil 
in the first instance. Anon. 241 

12. Tlic order in the margin of the pn|K'r 
book is |H-reniptory, and it must be re¬ 
turned within the 24 iiours ; and though 

-it lie returned before judgment signed, yet 
the judgment is regular if signed after tin- 
expiration of the 34 hours. Simniau.< v. 
C’upt. 242 

ISSUES. 

.Sti ArrKAiiAXtT , 

1S.SUF. FROM fllANCl.lM . 

.V,t Nr.w Tiiial, f. 

JtBNDER DF ACTIONS. 

5(1- PI.F.AIIINC, .37. 

JOINT TENANTS. 

.<ii( Partners. Ejectment, 12, I.!, M 
.lUDGMENT. 

AVf Amf.niimf.nt, 3. .AnKI'ITY, 1. BaRoK 
AND Fi'.Mr., 1. Bii.i.s or Exciianci', 1 
Ejectment, .38, .30, 40. EuuoK, 1 
Irkf-oclaritv, 12. Ri:o. Gf.n. 1.3. 

1. Where II s|K-ciai cause hail heeii standing 

in tile p:i|icr for three years, without nii\ 
appointment applied for to liavr it tried, 
the court refiis^ to give the defeiul.inl 
judgment ns in ease of a nonsuit. /luct< i 
V. Ansletf, 243 

2. Where issue joined, and there is a rule to 

enter the issue, and notice of trial is given 
in one and tlic same term, for the adjourn 
ed sitt'mgs after that term, and the plain¬ 
tiff docs not go to trial at those sittings, 
the defendant is entitled, in the following 
term, to judgment as in case of a non¬ 
suit ; and if no,j«a 80 D is assigned for not 
going to trial, the court will iHit comjiel 
the defendant to accept a ]K‘rcmptory un¬ 
dertaking. H'aller v. Buckle. 244 

JUDGMENT REVERSED. 

See Pleadimg, 3. 

•lURAT. 

See AFFlDAvn-, 7, 8, U. 

JURISDICTION. 

.Viv Cp.rtiorari, 2. Sessions. Setting 
ASIDF. PHOCEBOiNCIN, 3, 4, 5. 
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JURY. 

Sii- Nr.vv TniAi., 2. Wauiianty. 

JURYMAN, 

.^tr Nf.w Tiiiai., ,3, II. 

JU.STK;K of I’EACR. 

Am Oini Wauhantii, I. Notict «r Ac¬ 
tion. Pm.auini;, 41. * 

JUSTIFICATION OF F.AIU. 

6m Uaii.. Rko. Ofn. In I’i.kaiiino, sir 
Fi.fadini;, (i. 

KING’.S BKNCH PRISON. 

Srr Reg. (Jen. 12, 4. 

KING’S SIi;RV.\NTS. 

6t( Aaiu..sT, 1,2, ;J. 

KING’S SII.VKR OFFU’I;. 

■Sm Ri-.g. Gi;n. 1/. 

CACHES. 

.Vt Df.CI.ARAIION, 1. lltREGCLAniTY, I, 

2. FiiociiEiN Ami. 

LANDLORD AND TF.NANT. 

Sir RaSKIIUPT, 3. TUESHA.S.S, 1, 2. IJlS- 
rwr.ss. Pi.EAmNG, 11, l(i, 42. Evi- 
iir.Ni-E, 13. 

1. .Vu Aiirucniont to tukc iutcrost on runt in 
arroar, dous not take away the riplil of 
distress. SAerry v. I’resloii. Page 24ri 

2. Manure is assii'nulde by the tenant, 
tlion).''li ho tlierchy subjects himself to an 
action. Jlurbu^u and unuOu'r v. King. 24fi 

3. Where there is a provi.so in a lease, that 

upon nonpayment of rent by the Icoscc, 
tile term should cease, the lessor, and not 
tlie lessee, has the option of deteriuininir 
the lease upon tbebrcucif of such promise. 
iieid V. Panotu. 247 

4. In a breach of covenant on defendant’s 
ilemise for not haring title to demise for 
the whole of the term demised, whereby 
plainUlTs assignee of the lease was evict¬ 
ed, and plaintiff pnt to coats in an action 
against him by such assignee fur such evic¬ 
tion, plaintiff must shew who evicted the 
assignee ; and maiwly stating that a third 
piwsoii wa.< seised in fee of Uic premises; 
and that the assignee wasevicted generally, 
is not sutlicient. Simbb . Under the word 
“ ilemise,” the lessee may maintain an 
.Tction of coveuaiit against the lessor, for 


not having sufficient power to demise for 
the wlinic term, whereby plaintiff was put 
to expcnce in procuring a better title for 
whole term. Frastr V. Stry and athm. 

• Page 41(i 

LEASE. 

See Pleading, IB. 

•LEASEHOLDER. 

Sec Bail, 47, 48. 

LEGATEE. 

See ExECtJTon. 

LESSOR AND ASSIGNEE. 

.Sir AS.SIGNEE of Lf.ASE. 

LESSOR AND LESSEE. 

■Sei Lamii.oiiii and Tenant. BAsKuiJfT,.!. 

LIBEL. • 

.S'm L’kiminal Tnfokmation, 1. Habeas 
Coupes. Pleading, 1. 

LIEN. 

A dyer has a lien upon an article delivered 
to him to be dyetl, only for the particular 
price of dying that article, and not for his 
general balance. ISennetty. Johnson. 4.'(.'» 

LIMITATIONS (STATUTE OF). 

See AMENDMF.NT, 7. 

Siibsctpient admission of having committed 
a trespass, will not take the case out of the 
statute of limitations. Hurst v. Parker. 

24« 

LORDS’ ACT. 

See Prisoner. 

LUNATIC. 

Sec Bail, fil. Ejectment, 2«. 
MAGISTRATES, 

Sec Justices of Peace. 5Iandamus, 13. 
Notice of Action. 

MAJOR OF TOWER. 

See Arrest, 2. 

MALFEAZANCE. 

Sec Master and S. 2. 

M.VLICIOUS FROSBCimON. 

Ser Pleading, IS. 
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MANDAMUS. 

Se< iNsrECTios. 1,2. Parish and P. 1. 

). Tlic Court of Killy's Bcnrii n-ill not in- 
tcrft'iv by mamlmntu to cqmprl » court of, 
inferior jurisdiction to grant a new trial 
in a CBUs«' before it, in whieh alleged in¬ 
justice has been done to one of the parlies. 
E.rf»irtt Morffim. Page 2f>0 

2. Mandamus granted to the cqmniissioners 
of an inelosnre art, t*» inquire if there is 
any modus. .Inon. 21il 

:t. in a motion for a the court will 

not grant the writ where discretion was 
given to the commissioners and tliey had 
eserrised it, and no ground be shewn that 
they have done it wrongfully, “ Shall 
and may” arc only imperative', when the 
r.ause is for the public good or benelit. 
“ Exchange” imports equality of inUTcst. 
Itrsr V. CommissioncTS of the FlorkwoU! In- 
closure. 251 

4. Mandamus refused to be directed to a 
dean to licence a second curate, ^non. 

2.‘)3 

5. Mamhimns lies to clergyinaii to replnee a 

clerk of the parish. The affidavit tiir the 
saamlamus, should state that the clerk was 
appointed for life, but it is not absolutely 
necessarj’. Amm. 25 > 

li. A mandamM to the arrhdeaeon to swear 
in the churchwarden, duly elected, abso¬ 
lute in the first instance. Anm. 2.54 
7. If one parish officer applies for a manda- 
nuis against another, to concur in rate, yet 
writ must be against botli, as well against 
the applicant as the other, -dnun. 254 
H. Mandamus to the churchwardens to deli¬ 
ver a vestry book to the vestry clerk, re¬ 
fused. Alum. 255 

!l. Mandamus to deliver up the keys of a 
church, refused. Anon. 255 

10. Rule nisi for a mandamm to pay ptair 
rate, though defendants had bad distrain- 
ablc goods, it being sworn that the goods 
were fraudulently seized,and that the parish 
would be driven to try an action on the 
ground of the fraud, /fear v. The Company 
of the Proprietors of Margate Harbour. 25(< 

11. The court refused to fix any day for an 

election, on a mandamus ; they left it to the 
proper officer. Hex v. The Mayor of 
Bridgwater. 25ti 

12. Court will grant rule absolute in the first 

instance, where a mayor holds over, or 
where actual vacancy occasioned by death. 
Bex V. Mayor of Truro, 257 

13. Mandamus to magistrates to summon 
person for not paying poor rates. Anon. 

257 

14. Mandamus to dismiss an appeal, refused. 

Bex V. Justices of fVitts. 257 

marksman. 

See Bau-i 37, 38. 


MARSHAL. 

.See Rcr.. (Ir.N. 4. 

MASTER tip t’RdWN OFPU I 

£<v Rec. Gek. C>. 

MASTER AND SERVAN T 

■ A’cf Evidence, 4. 

1. In order to maintain an aetion for sedm 
lion, the danghler nnist lie the fallierV 
servant ; and tboiigli he receive pari ol 
her wages, mul she is under age, yel if 
slie is not liis servant he eaniiot iiiainlaiti 
tlic ai lion. t nirwClorkt. I’age JMI 

2. Master liable forneeident in eon.-.i'qneiii t' 

of cliain stay of earl breaking when liorsc 
ran away, and dninaire was done for lii 
negligence in not having the tackle good 
I/’etsh V. Ijturenre. 2ti'_’ 

MAYOR. 

Sn MaNDAMI'S, 12. ijl-o WARHAMd, (■ 

MAJOR’S COURT. 

.Vir EoreIGN AtTACll.nr.NT. 

MEMOR.AXDlfM IX) DECLARATHIN. 

Set .New Trial, 7. 

MERCHANTS. 

Sn Kills or Exciianoe, II 

MESNE PROFITS. 

.Set TttlUPAsS. 

MISDliME.ANUUR. 

Srt CERTIOBABI, 1. 

MISDESCRimON. 

Sec Kail, 14. 

.\!IS.)OINI>ER. 

See Fleadi.vc, 27, ;lti, 43. 

MISNOMER. 

Sec Aiiatement, 4. Attaciimem , I 
Bail, 13. Pleadijio, 33. Pho(I ‘'>, 
1, 7. 

MODU.S. 

ft. 

Srr ‘M.INDAMI'S, 2. 

MONEY HAD AND REfT.IVED. 

The pliiiutiir, to recover hit share of a. 
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•Iiikf friiiii li sitiikc-lioliliM', luin.i show liU 
cXiii't pniportion. Hnhtun v. .Imlrml, ■ 

JfiS 

money lent. 

Set Pl.BADIVO, 27. 

MONEY PAM) INTO COt'RT. 

■V( Baii., 1. • 

monopoly. 

Sir CIII.MINAI, iNFtlltMATlON, 2. 

-MOH JOAOOR and MORT(iA<JEE. 

•i'lli’ •'ranti'd for di'livcrini; up inortgafrc 
dcciL on paymi-m »if dolrt, interrst, uiid 
rosts, in an action of covenant, rtnon. 

264 

MOTIONS. 

Sre ArrinwiT, 2. iNyrinv, 1. Rix. 
Gek. 27. 

I. A rule once disposed of after full argu- 
nieiil, cannot be opened again U|>on a sug¬ 
gestion that new matter has siucr come'I 
to tlic knowledge of the party, which j 
woidd alter the decision of the court. 
P/tiUips V. Wrf/matt. 265 

Tlie court will not grunt a second nde to ; 
set aside an award, when a rule for that i 
purpose has already been discharged. In I 
rr III Hf/cr mill Snuok. 26.5 ! 

.1. The court will not, at the close of the j 
term, grant a rule nini to shew cause at I 
ehambers, where the party could have I 
•■ome earlier. Amm. 266 

I 

M’JSIC MASTER OF CATHEDRAL, Re ; 
.SV( RvlDENCr., 4. 

NAVIGATION ACT. 

Sir PlSIlEBT. 

a 

NEGLIGENCE. 

Sir Master and Servant, 2. 

NEW TRIAL. 

Sir AMr.NBMF.sT, 6. Evidence, 2, H. 
Mandamus, I. Wakbantv. 

1. A client if liouml-by the conduct of his 
advocate, and the court will not grant a | 
new trial, on the ground that the witnesses 
were not examined by counsel, according 
to the request of the attorney, //all v. 
StotAariJ. 267 

VOL. It. 
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2. An admission hy jurymen, made .after 
they have separated, though on the dayot 
trial, is not a sufficient ground for n new 
trial. Omti^ v. Tnylor, ' 1‘agc 268 

li. New trial granted on terms that costs 
j should abide the event, where verdict of 

i jury was perverse. Ifndgsimv. Itamit, 268 

; 4. That indictment for pcijury found against 

\vitncsse%who gave cadence, is no ground 
for court to grant new trial. Pott v. Pttr- 
i bar. 26!) 

.5. New trial for defendant, on affidavit of 
' surprise, and on terms. Greatwoud v. 

Sintx. 269 

' 6. Where an issue was from Chancery, the 
•motion for a new trial may he made in 
this court, the jndge on the trial having 
given leave to move. /Mu'crihy v. 

Hirhm'di. 270 

7. New trial granted on payment of costs 

where plaintiff was nonsuited, on the 
ground that there was no special memo- 
r.Tndum, and the writ was not in court to 
prove the commencement of the action, 
and the cause of action accrued after first 
day of term. Smith v. Ciiff'. 271 

8. Contradiction of witnesses is not alone a 

sufficient ground for a new trial, although 
the judge directed the jury contrary to 
their finding. Spragut v. li/iehrU. 271 

9. Defendant cannot move to enter a non¬ 

suit, unless leave be given at the trial, and 
can move only for a new trial. Bnt if 
the judge refused leave at the trial, be¬ 
cause he thought it would be unnecessary, 
he will put the party on the same footing 
as if the leave had been given at the trial. 
Gates V. Upon. 271 

10. When a bill of exceptions has been ten¬ 

dered, the court will not grant a motion 
for a now trial, unless the bill of excep¬ 
tions has been abandoned- Semblr, 
conveyance of land, in order to give a 
qualification to sport, is valid, and con¬ 
veys a qnalification. Doc dcm. Roberts v. 
Roberts. 272 

11. After a verdict for the defendant in a 

penal action, the court will not grant a 
new trial whore the verdict was contrary 
to the judge's direction, and founded on a 
mistake, if there has been no misconduct 
in the jury. Ranston v. KUcridge. 27 ;i 

12. Where lauds were granted in the occu¬ 
pation of a particular person, who had 
been dead two years before the making of 
the grant, and the jury found that the in¬ 
tention was to grant certain lands, but tlie 
words were not sufficient to express that 
iiitentiuii, the court held the verdict right. 
When extrinsic evidence is admissible to 
pxplaln a deed. Bemimont v. Field. 275 

1.7. Affidavits of fresh facts are not in gene-- 
ral admissible in rritninal cases, on a 
motion for a now trial, unless there was 
J C 
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some surpr'ist' on ilii' at tlio 

trial. AffidariCa of the deatli of a person 
may be rercirrd to account for his not 
beingr examinee). 7^ f'^"g v. Bmedach 
and othrrs. Page 27H 

14. Though the court will not grant a new 
trial on an indictment, where the verdict 
was given for the defendant, yet it will 
stay the entry of judgment />n 'a former 
relict, to ^trevenl the plea of atitrr fain 
at juit on a fresh trial. Kcx v. Inhobilanla 
vf IfnniUwwth, 282 

NEOUGF-NCi:. 

Srf Pleadinu, 1*. Masit.r ast> Si;i«v. 

MI. DEBICT (PLEA OP.. 

S« IKRF.GVI.AIII’I Y, h 

NON EST FACTO M. 

Are COTEKANT. SET-on 

NONFEAZANCE. 

See Pleading, 17 . 

NONJOINDER. 

Su ■•VbaTEMENT, 1. Pleadino, 4(1. 

NON PROS. 

Sir Appearance, 4. Poundage. 

lleforc the defendant can sign judgment <>( 
■nu/i prof. he niu.st take out a rule to re 
ply, as of the term in whicli the judgment 
i.s signed ; but where, after repeated ap¬ 
plications made to him for the replieation 
without effect, and after orders obtained 
for time to reply, the defendant signed 
judgment of nan proa, without taking out 
a rule to reply as of the term in wliicli 
judgment was signed, the court refused to 
•set aside the proceedings otiierwise than 
on tile terms of the costs being costs in 
tl|e cause. Brook v. ZAtu-rencc. 2K^ 

NuN RESIDENCE (ACTION FOR). 

Set Vewde, 7. 

.VOS SUIT. 

Sit Amendment, 7. Judgment, 1, 2. 

New Triae, 9. 

NOTICE OF action. 

Sti Ti'BNPiKi; Act, 2. 

■\ magistrate is eiititled to notice of action 
■mdrr the 24 Ceo. 2, c. 44, s. 1 , when he 


arts ns a magistrate, thuugli what he does 
is not strictly within the sco|ie of his ol- 
fice. Bird V. Giinslan. Page 4.’i9 

NOTICE OF BAIL. 

.Sff Bail, 15, 16, 19, 26 to .Tl, 69. 

NOTICE IN EJECTMENT. 

. Set Ejectment, 3 to 10, lie. 

i NOTICF-S FOR OTHER PURPOSES. 

'. Sei Hues or Exciianoe, 3. iNvt'mv 

1 iHRKGri.AKITY , r>. VUtMT.SS, I, 7. Si'RI.. 

i TY. iMlI'.MMTY, 2. Tt»<2lMT,Jl<r Kel- 
DENCE, 13. 

NUISANCE. 

5er Indictment. 

NUL TIEL RECORD. 

j Set Amendment, .5. 

I oriTCE (SALE 01'. 

I 

' Ttie oflice of private serretary doe.s not fall 
within the meaning of the .5 li (i hdir. li, 
So an a.s.signmeiit of all offiee.s which tin’ 

I defendant might actpiire, is legal, as it will 
he taken to mean, of all olBcos that may 
he legally assigned, //ei-i’ing/rn v. A7«;>- 

j e tffart. -I/.* 

OFFICER. 

I .S.t ( OSSTAISI.E. — PaKIsII, .*« MaMI.S 

MLS, 7. 

ORDER OF JLTXIE. 

i 

SfeB»iL,20. Pleading, 

I 

1 ORDER OF SESSION. 

! 'J'lio binding an apprentice to a Jimi im irl i 
void. Where only one (jiiestion is sub 
mitted to the Court of King's lleiirh by 
the sessions, the court will not eoiisiiler 
any other tiiff-stious. Ae.r v. Ouikl/mtl. 

' 2tsl 

flRIGINAL, PROCEEDINGS HV. 

.See Costs, .3. 

OVERSEERS. 

1. A eommitmcnt under 7i0 O. 3, c. 49, s. 1, 
of the late overseci#, for not delivering np 
the parish bitoks, should speei^' what the 
books are. (iraufr v. Forrester. 286 

2. Overseer, who has been ctimmitled for 
not delivering his account, and paying 
over tlie balance due, may lie discharged. 
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if he have become tianknipt and obtained 
hi* certificate, although he became bank¬ 
rupt before the expiration of the year for 
which he acted. Hex v, TWr^er, overseer 
of the parish of Ifarhut, Devon-tkire. 

Pape 2B<» 

PAPER Rf)OK. 

Six iRaEot.LAKirr, 12. • 

PARISH AND PARISHIONER. 

Mandamus, 7. 

1. A parishioner has no right to inspect pa- 

risli hooks for the purpose of gaining in¬ 
formation which may be iiacflil to him, 
with a view to support his claim to an es¬ 
tate in the parish, and therefore the court 
rcfuseii^n manihmui for that purpose. The 
Atiiii V. Smallpii ce ami others, 28R 

2. Rule for an inhabitant of .a parish to in- 

s|>ert the parish books, may be absolute 
in the first instanee. Anon. 2U0 

PARI.SH IMKIKS. 

See OvrRSF.EKS. 

PARTIES TO ACTION. 

Sir Partners, 2. Ejectment, 1, 2. 
Sr.TTiNt; ASIDE Proceedings, 1. Tres- ; 
evss, 1,2. I 

\ party cauiiot be both plaiutilT and defend- ! 
ant ill an action at law ; and therefore 
where plaintitf sued as executor, and de¬ 
fendants pleaded that the promises in de¬ 
claration were made jointly with plaintiff, ' 
the court held this a good plea in bar of I 
the action. A plea in al.ateincnt, in pro- 
eecdiiigs by hill in tiie K. II. concluding 
with prayer that declaration be quashed, 
is b.ad. Moffatt and another. Executors of 
J'lii/nliMg, V. I'au JUullingen and others. 

S.3!l 

PARTNERS AND PARTNERSHIP. 

■See Bills of Exchange, 2,3,11. Eject¬ 
ment, 12. Pleading, 3r. 

1. If an indenture of partnership for a term 

of years contains a proviso, that either i 
party may, if be be desirous of quitting I 
the trade, determine the partnersliip by | 
giving six months notice ; he cannot dU- I 
solve the partncQilijp, and-then set up a 
trade elsewhere, but musr cither contimic 
the partnership, or entirely give up such 
trade. Cuapery. WatliniffoH. d.'il 

2. The payment of money to defendant’s 
use by a solvent partner, out of bis sepa¬ 
rate property, liter the bankruptcy of 


his partner, in pursuance of a contract 
made before the bankruptcy, may be sued 
for in the name of the solvent partner 
only, without joining the assignees of the 
bankrupt partner. And where the plain¬ 
tiff ami tlie bankrupt, before the hank- 
mptcy, being partnership brokers, effect¬ 
ed an imiuraiice for defendants, and the 
receipt of the premium was acknowledged 
in the policy at the time of effecting such 
insurance, but which was not in fact paid 
until after the plmniilTs partner’s bank¬ 
ruptcy, by the plaintiff, out of his own 
separate property, the principal insured 
was held liable to the solvent partner only. 
Thacker V. Shepherd and others. Page 652 

PAUPER. 

See Sessions. 

PAYMENT. 

.A direction liy ,t debtor to his bankers, wli.i 
were indebted to him in a larger aniounl, 
to place lo the credit of his creditor (who 
was .1 debtor to the b.mkcrsj, for goods 
sold, a sum of money, so as to make th<* 
same as a hill at one month, which the 
bankers consented to do, but who only 
considered it os a payment to be made at 
a future day, docs not amount to a pay¬ 
ment ; and in a case of this nature, where 
the bankers became bankrupts before the 
day on which the credit would expire, it 
was held the debtor was not discharged 
by surh payment, Pedder and others v. 
Watt and another. 61 !l 

PEDLARS. 

See Hawkers and Pedlars. 

PENAL ACTION. 

Sec Nf.wTrial, 11. Setting aside Pro¬ 
ceedings, 1. VCKtlE, 7. 

PERFORMANCE. 

See Pleading, 43. 

PERJURY. 

Sec New Trial, 4. View. 

PETITION. 

See Reg. Gen. 28. 

PLEADING. 

ift Bail Bond, 2. Declaration. Eject- 
siENT, 7, 9. Evidence, «. Interest, 
2. Ihregul.xRitv, 8. New Trial, 7, 
14. iNEquiTY, sccReg Gen. 29. Set¬ 
off, 2. Replfvin. 

1. The declaration Inving in the first and 

3 C" 
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st’cond counts, alleged “ tlio i'oin|ioslii|; 
and pnblisliing of turn libels,'* the defend- , 
ant, in bis pleas of justiijpation, statetl . 
‘ • that the lil>els so set forth were one and | 
the same supposed Ktiel, and not other or ; 
ditferi'iit supposed libels;’’ held on dc- i 
murrer, that the pleas were bad on this 
irrouiid. Edmomli V. ff'aiter am/ anothfr. 

Page 291 

2. It a defendant obtmns leare to amend his 
pli'.uiings on payment of costs, it does not 
seem to be a nccessar)’ term, nnde.r the 
Words ‘ tisual terms,'that he should Iw pre¬ 
pared to go to trial at the ensuing sittings 
after the then term. 

After the defendant had obtained an 
d. r for staying proceedings, upon paying 
the debt and costs, which bad been taxed, 
and baring afterwards abandoned the or¬ 
der, he pleaded a judgment rer4>vcred; 
the court held that the plaintiff was at 
liberty to sign judgment, the plea filed 
being a fraud upon llic judge’s order. 
//it' V. Dv/mU. 292 

•1. A general demurrer must be delivered ; 
filing will not do ; and tlie pl.-iintilf may 
sign judgment when it has been only fileil. 
Trny V. ChampneySt 295 

. The plea of plriu mlmiuiitravit must be 
ticlivercd, and not filed. Kent v. Mimk. 

295 

'■ Ileplevin plea in bar, “ that long liefore 
:lie said time when, Ac. to wit, on dtc. at 
itc. defendant demised the htciu in ijmt to 
pl.ainciff }” and replication, ” that long I 
before the said time when, A.C. to wit, on ' 
or. at Ar. defendant did not demise | 
ft furma," on dcinuiTcr, that the j 
replication contained an immaterial tra¬ 
verse and negative pregnant held, that 1 
tlie words “ before the said time, ttc.” j 
were tin- material part of tlie traverse ; 
and proof of a demise at any time Itefore 
the distress, would maintain the action ; | 
..ml that the day and jdaee subset]iiently | 
mentioiicti were immaterial ; and that : 
eonseqiicctly the replication was sufficient. ; 
('■nff' V. Cutter. 29ti ! 

i 'I'he allegation of a right of common for | 
.dl the party’s cattle, levant and cuu':hant, \ 
is Mip|iortcd in evidence, altliougik the ; 
eonimon is nut suffieieut to feed all the i 
cattle fur any length of time, h'iliu v. I 
Want. 29; I 

'I'lic plaintiff may suggest breaches in an I 
action on a bond (8 and 9 IPiit. 3. c. II, 1 
s. 8,] at the conclusion of his replication. 
Humphrey V. Kiglty. 298 

'• Where a declaration contained, besides 
tlie usual money counbi, the iiulrbilalus 
and fuantum meruit counts, for work and 
lalioiir as an attorney, and two similar 
1 omits for work and labour generally, tlie 
..uuit refeneU it to the Musut to ilrihe 


out the latter for snperllnity, before the 
issue was made up. flnbeti v. Shaw. 

Page 299 

10. It is not necessary to set ont the date of 
a hill, its delivery is its date ; and it is ii 
suffieient averiiipnt of nonpayment of a 
hill accepted, payable at el. H.’s, to slate 
that it was presented at their house, with¬ 
out shewing it was to him. fHlc.t v. Honm. 

11. Plea of distress taken to action for use 

and occupation, no answer^ unless stated 
how long retained, or that it was legally 
taken. Dcare v. Kihnuiuh. .'101 

12. Plaintiff in ejectment permitted to nmeiiil 

his declaration on payment of costs, by 
adding a new count on anutber demise, 
after three terms had elapsed, and the roll 
liad been made up and carried in. Xim on 
dem. of lieaumont v. jfrmilai^t. 302 

13. Wssampsir on several promises, Plea to 
the whole declaration, that a pijw of wiiw 
was given in satisfaction of tlie causi- ot 
action, held bad on S]iecial demurrer. 
llnpktnstm V, TakourdiH anti annther. 30.1 

I 1. The taking a debtor in exeeiitinii on n 
judgment, may be replied to a plea of set¬ 
off on such juilgincnt. Tavlur v. ft'atrr\. 

lo;; 

15. Falsely, malicinusly, and witlioul aiiv 
proliablc caii.se, procuring llie warrant ot 
a justice lo search the premises, and ap- 
prclicnd the is'rson of .4. on siispirion ol 
felony, and tliereliy causing his premise: 
to be searched and his person imprisoiieil, 
is proja-rly the subject of an action of ll>.- 
case, and not trespass. A positive oaiii, 
tliat a felony is artiially eommilted, is not 
necitssary to justify a magistrate in grant¬ 
ing his warrant to search tlic premises ami 
apprehend the person of a party .siis|a‘rleil 
of felony ; nud though it may lie livspas: 
in the magistra’ai to grant an illegal war 
rant, yet an action on tlie case nui} la 
sup|iorted against the person wlio emne-. 
.and ]irocures such warrant to issue, if it i 
done miiliriuiisly, and without leasointlile 
or probable cause. KIstt v. Snath (in <r- 
rorj .a 30 ] 

Iti. A declaration in covenant, at tlie suit ol 
the executor of u termor, fur u lireacli ol 
covenant after the death of the termor, 
hhoidd state the teruior’s interest and tille 
in the premises ; and where a declaration 
stated that .el. If. demised premises to tlie 
testator of the plaintiffi (tax. tlic termor, 
witliuut stating that wi. //. was seisi'd in 
fee, or of any otlicq; .estate), and that the 
plaiiilitTs testator dciiiiscd them to C. /J. 
and stated a breach of covenant after 
plaiiitifTs testator’s deatli, it was held hail. 

Where a losace has power to renew his 
term, U|K>n giving six months notice of his 
intention before its expiration, and upon 
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iiis prcp.'irinf; a frcsli K'asc, &c. he rannot, 
tliuugli he )(ive ncitiec of such his intention, 
(iriniiu; the premises to aiiotiicr party hc- 
yond tlie expiration of tiie first term, un¬ 
less he. preimre siieh fn>sh lease, and get 
it, or uiidcarour to get it executed. 

An executor of a lessor, tenant from 
year to year, may declare for a breach of 
eoreuant in a lease for twenty-one years, 
granted by the lessor, though the breaell 
was eoniinittcd .after the lessor’s death. 
Mailtai/, Exeriitor of IJurmi, v. Machreth, 
Ailininistrator of ShtU;/, Assignee atShrtl^. 

Page 4til 

17. In an action against an attorney for non- 
feax.ancc, in not looking sufficiently into a 
tith', it is sufficient to state that he was 1 
retained as attorney, without stating the | 
eonsideration. If diligence would have 
been incflcctaal, the defendant must prove ^ 
it. If declaration state the defendant was . 
an attorney of a partieular court, the plain¬ 
tiff iiiii>t prove it, though the defendant 
pot in his plea us such. BiMnie v. Digaln- 1 
n/ni nufit/n r, .ill 

I .Vu averment in an indictment for forci- | 
lilc entry, merely that the prosa^eutor w^ j 
“ scisi'd,” is sufficient to found an appli¬ 
cation for a writ of rcstitntion ; and it I 
need not be shewn by prosecutor that he 
.still continues seised. Ilex v. DiUon and 
uthert. 314 

l‘.l. Trespass for driving against plaintilPs 
c.irt; it is an immaterial allegation who ! 
wa': riding in it. Uward v. I’eete. .^l.") j 
i’O. The first count of a decKaratiou in cove- J 
nant, for not performing an award, by j 
p.-iying money awarded ; second count, . 
for revoking |K>wer of arbitrators. Plea ' 
to first count, revocation by deed of the j 
authority of the arbitrators before they ; 
made their an-ard : held on demurrer, that ' 
this plea was a sufficient answer to the | 
breach of covenant. The second count j 
was on demurrer held sufficient, on the j 
•jn)und that an allegation, that the defend¬ 
ant by deed revoked the arbitrator’s 
l«>wer, iinjKirted an effectual revocation, 
and therefore iinptirtcd ^.at the arbitra¬ 
tors had notice of the revocation. Marsh,^ 
Executor of ^uinian, v. liuhell. 31(» 
■Jl. I'oiiuscl's signature to plea must dis¬ 
tinctly appcjir at the foot of the pica, as 
well as in the rule to plead several mat 

ters. Grant and uthers v. . .319 

jj. Where there is a special agreement, and 
" it is coiidilional, the plaintiff must declare 
specially; and if the plaintiff affirms that 
the agreement iWs'caiietJItnl, he must ' 
prove that it was acquiesced in by the de¬ 
fendant. ItavU V. Xirholt. _ 330 I 

•2;i. Ileht on a bond given to plaintiff as 
Ireasiirei of a friendly society. Plea that 


the rules of Ihe society had not been duly 
confirmed at sessions, pursuant to 3.1 C.3. 
c. 54 ; held, upon demurrer, that the plea 
was ba<l. Jtnes v. Wuollam, Page .123 

24. I’hough the. original action was for d.a- 
mages, it is not demurrable in a replica¬ 
tion in scire facias against bail to pray judg¬ 
ment of debt and damages. B»e v. /i«c. 

• .122 

25. A pica jnm dartien eontimiance, of_ a re¬ 

lease by one of the lessors of the plaintiff, 
is bad on general demurrer, and the court 
would not give leave to amend. I)w ex 
dem. /fy«e v. Brewer, _ 3-‘i 

2fi. A contract to satisfy a debt, by providing 
a cargo of wine, roust be declared on spe¬ 
cially ; and an action will not lie for the 
old debt. Hig>pe, Executor, v. 

il. In general, assignees of a bankrnpt can¬ 
not lend; but as they may lend under cir¬ 
cumstances by the 5 G. 2, c. 30, s. 32, 
counts may lie joined for debts due to the 
bankrupt, and for money lent by the as- 
biirnccs us such. Richardson v, Grifin. 

325 

28. Covenant not to release a bond assigned 
by defendant to plaintiff. Breach, that 
plaintiff commenced an action in the name 
of defendant against the obligor ; and that 
defendant did not, althoiigli often request¬ 
ed so to do, avow and justify the said ac¬ 
tion, but on the contrary thereof executed 
a release to the obligor of all actions, 
bouds, &c. by reason whereof the pla’intiff 
was hindered from recovering the princi¬ 
pal and interest, his costs and other cx- 
pcnces: upon special demurrer to this 
breach it was held, first, lliat the averment 
of request was unnecessary, and that it 
therefore required no wenur, iniismiicli as 
it appeared that the defendant had, by 
executing the release, disabled him.sell 
from bringing any action upon the bond. 
Secondly, tliat it was no ground of dc- 
muirer to the whole breach, that the 
plaintiff was not entitled to recover the 
special damage. Amary v. Brialerich. .12!» 
2l». Qtt. U a plea of plaintiff"s bankruptcy 
since last continuance, is a dilatory plea, 
or a pica in bar. Qa. If such a plea should 
not set out proceedings in the bankruptcy 
specially, and tliat the plaintiff was a tra¬ 
der. Hartley y. Dixon. •'>(>1 

.10. If a declaration amended in the same 
U'rm as delivered, tliougli after a rule to 
plead be given, it is not necessary to give 
a ftesh rule to plead; though if it is 
amended in a subsequent term, a fresh 
rule is necessary. Barry v. Dad limlneii. 

3,12 

11. Where bill declarctl on was “ for v-vlne 
received by R. H.” and the one prodiirc.l 
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was for^ralur rcccivnl generally, hcM a 
&tal variance. Highmorr r. Primrose. 

Pa« 333 

32. Tbc defendant cannot gire in e^dence 
illegalilv in the consideraUon of a bond, 
unless W pleads specially. Harmer v. 
tUmre. 334 

3.3. Where the plaintifTs name was stated 
in commencement of dccla&tion to be 
Janus Toll Ifutchbu, and the defendant 
demurred spceially, that the pbuntifT was 
named thronghont in the subsequent part 
of the declararion, “ said Janus” only, it 
was held sufficient, because non constat, 
but that “ Toll ” was part of the surname. 
Hntchim v. Gittnr. 33S 

34. If a special sham plea be so framed as 

to render it expedient for the piainrifTs 
attorney to consult counsel, the court will 
permit Ute plaintiff to sign judgment as 
for want of a plea, and make the defend¬ 
ant or his attorney pay the costs. Shad- ! 
boU r. Berthoud. 335 I 

35. A parol agreement, giving time to a I 
principal obligor of a bond, cannot be | 
pleaded at law as a defence of the surety. | 
Davty and others v. Prendergass. 336 j 

36. A count, statiiTg “ tliat defendant had j 

and rcceir^ for plaintiff a sum of money, ! 
to wit, 10s. to be paid by defendant to 
plmnriff upon request; yet defeudant, not ! 
regarding bis dn^, bad converted and dis- ' 
posed thereof to his own use,” is laid in ' 
assumpsit, though colourably in trover, and 
cannot be join^ with counts in case ; and 
it is demurrable generally, though the de¬ 
murrer goes only to that particular count. 
Orton V. Butler. 343 

37. A demand against a surviving partner 

as survivor, may be joined with a demand | 
due from him, as if be were solely liable. ' 
Golding V. Paughan, 436 > 

3B. Where an act of parliament in the cn- j 
acting clauses creates a power to do cer- ; 
tM acts, “ except in the places herein- ( 
after mentioned,” ami tbc exceptions arc | 
only specified in succeeding clauses, tbc | 
party claiming under a right derived from : 
such power, need not negative such ex- j 
ceptions. 

IVhcre an act of parliament prescribes 
a particular remedy for an offence, it does 
necessarily take away the parties' remedy 
by action; and where an act prohibited 
other persons than the scavenger from 
carrying away dust from bouses in certain 
places, under a {lenalty of lOi. to be re¬ 
covered before a magistrate, it was held 
that the scavenger might still have his 
remedy for an injury in this respect by ac¬ 
tion. Qu. as to what is a sufficient pro¬ 
perty in a thing to m^taiu trover. ^ard 
V. Bird. 583 


39. A declaration in rase agmiist an Earl, 
stating the Earl to have iHsen “ summon¬ 
ed to answer,” instead of “ attached,” is 
bad. flunter v. Earl of Do Leraint. 

Page 638 

40. In action of assumpsit for use and oern- 
cupation of lodgings by si. H., defendant's 
wife, at his request, the defendant cannot 

^ plead that A. H. was not his wife, as such 
* pica would amount to the general issue, 
as well as tender an immaterial issue. 
Sinclair v. Hrrvry. 642 

41. A plea, justifying slandering the plaintiff 

as a justice of the peace, of pocketing 
fines of prisoners whom the pluntiff bad 
convicted, should state the names of the 
parties convicted, and of whom the plain¬ 
tiff had received the fines. 665 

42. A plea (to a deelamtion against a tenant 

fur not using premises in husbandlike man¬ 
ner, in repairing fences. &c. on his implied 
promise so to do), that the fences liecame 
out of repair by natural decay, and that 
there w.-is not proper wood (without spe¬ 
cifying it), which defendant had right to 
cut for repairing the fences; and that the 
plaintiff ought to have set out proper wood 
for the purpose of repairs, which pbintitf 
neglected to do, without averring any re¬ 
quest on plaintiff so to do, or a custom of 
tbc countiy in this respect, is bad. Whit¬ 
field V. Weedon. 685 

43. A misjoinder of action against hiisbami 

and wife, may lie taken advantage of by 
general demurrer. Man v. House and 
Wife. ' 697 

! 44. A plea (to a declaration on bond, condi¬ 
tioned amongst other things for the pay¬ 
ment of .3,000/.), that all sums of money 
which heeamedue on the bond were paid, 
may be replied to generally, by a general 
denial of tlic words of the plea, without 
assigning any special breach. Turner v. 
Samara, Executor of hPSamara. 697 

I'LENi; ADMlNlSTR.\Vrr. 

.Set PLEAmmu, 5. Execvtob. Admims- 

'TRATOK. 

POOR RATE. 

See M.ANnAMUS, 7, 8, 10, 13. 

HISTEA. 

Where the jury, iu an action of debt on 2 & 
3 Edw. 6, c. 13, which gives treble value, 
for not settuig out tithes, found damages 
which ainoiiRted only to the single value, 
held that the court could not amend the 
postea, by entering the verdict for the 
treble v^ue. Sand/ord v. Porter ; and 
same v. Clarhe. 351 
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i'(k;ndage. 

'I'lio .slicritr is not cnUtled to poiimiHgc ou 
exocution, upon a judgment of mm prot. 
'iMn. Page 353 

PRACTICE. 

•SVr the respective Virisimu, Passim ; alsu 
AnATEMBNT, 4, .5. Attobney, .3. Bn- 
( I.AHATION, I, 2. iNaOIKY, 1, MO¬ 
TIONS, 1,3. Non Pros. PeCiVuino, 
21. Sthikinu out Pleas, 3. 

PRINCIPAL AND AGENT. 

An auctioneer, who delivered goods without 
receiving the price from the por.;haser, 
was held liable, on a declaration for not 
giving a full account of the full prodiiec 
of tliu goods. JStowh y. Staton. 3.53 

PRISONER. 

See UaII., 40, 72. C0MMIT.MENT, I. . 
Ejectment, 31. Inspection, 1, 2. j 
Keo. Gen. 4, C, 14. Tmeasuhek of 
County. 

A prisoner is nut to be discharged under 
Lords' Art, where he has before had the 
beneAt of tlic general insolvent act. G«- 
lossis v. Longhurst. 354 

PRIV.ATE SECRETARY. 

See Office, Sale of. 

PRIVILEGE. 

.Sic Aehesi , 1, 2,.3. Settinu aside Pbo- 

CEEIUNOS, <>. 

PROCESS. 

Sn Declaration, 1, 4. Ikkecularity, 

1,.3, 4, (i. 

1. Copy of a writ against Sohn Stafford, and 

notice at foot to appear calling tlic defend¬ 
ant "John Stratford, you are served,” &c. 
was lield to lie a variance of which the de¬ 
fendant could not avail himself on motion 
to set aside service of process for irregu¬ 
larity. Wilson V. Stafford. _ .355 

2. John in the writ, and Joseph in the no¬ 

tice, held amendable, and therefore a rule 
to set aside saM &r irregularity wns re¬ 
fused. Badgett V. Lee. * 3.55 

3. A writ having a wrong return will not be 

aided by a correct day being mentioned in 
iiiilice to appear. Anon. 35A 


4. Date of KngUsh notice in Agures imma¬ 

terial. Writ not signed by proper clerks 
immaterial. King’s title not material in 
writ. Anont ' Page 35C 

5. It is not irregular to serve process even alter 

11 at night, process not being within the 
rule as to service of notice, &c. before 10 
o’clock at night, but may te served at any 
time of lift night. Anon, 357 

G. The shcrllT who knowingly arrests a man 
by a wrong name is a trespasser ; but if 
he has taken a bail bond he is liable to an 
attachment if bail above be not perfected. 
Hex V. Sheriff of iIbhUesex. 357 

PROCHEIN AMI. 

QiMre, If the Court of King’s Bench will 
grant a rule for an efficient prochein ami to 
Itc appointed, and security to be given for 
costa. Motion is too late^ after moving to 
put off trial. Anon. 35'J 

PRODUCTION <IF RECORD. 

See IkRECULARITV, II. 

PROHIBITION. 

1. it seems that prohibition will not lie to 
restrain the Court of Admiralty from tak¬ 
ing cognizaucc of a suit instituted in that 
court by a majority of ship owners, us 
against an individual owner, to restore the 
possession of the ship’s registry, in order 
that she may sail on her voyage. Anon. 

.3Si> 

2. Prohibition granted to an ecclesiastical 
court, on behalf of the plaintiff in that 
court, in a suit for tithes, a modus liaving 
Iiccu pleaded. Uupward v. CulUfard. 3G2 

PROMISSORY NOTE. 

Ste Bills of Excrange ano Promissory 
Notes. Insolvent Debtor, 3. 


PUIS darrien continuance (pu;.\ 

OF). 

See Pleading, 25. 


QUARTER SESSIONS. 

Set Sessions. 

QUI TaM ACTION. 

See Setyinii aside Proceedings, 2. 
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QUO warranto. 
f!,r SrECiAi. Case, 2. 

1. The nile is nbsolute in tl(c first instance, 

for an ins|iortion of the corporation book.s, 
irhcre .i yi/w u-nrraHin is dcpciidinp. 7'hi 
A'«c r. 7'ramamiiu. Page 36(> 

2. Under partienl.kr circumstances, tlic court 

will suffer adiselaiiiier to be Mitered with¬ 
out costs. 'J'iit A'lV^ V. Holt. .ttiti 

.;. Qui> warrantu against one who acted after 
lie h,td roslpited, by writing, but without 
deed. '/'/« Am" v. l’aitne. .Ki* 

i.Qim warraHto for exercising the office of a 
justice of the peace. Thr A'intt v. ——. 

3i;8 

Where the relator, on an application for 
a yid, varroHto iiiforniation, is the legal 
ailriser of the defendant, and has advised 
him that lie was duly elected, the court 
will discha^i^ the rule for the yaa warran¬ 
to. Tkf A't'ag V. Pni/He. 369 

«i. Retail bilker is not ’ ineligible as mayor, 
though the officers of the borough settled 
the assize of bread there. Aej- v. Jirane. 

3/0 

T. Party .ad.'uittcd to defend the defendant's 
title. It i: no objection to t/iio wtaranUi, 
that it i.e a friendly proceciling, in order 
that the party might disclaim. Be-r v. 
Hr. Mat shall. 370 

8. Rule nisi granted for ii ijuo warrantu, 
where continuing incompatibility, though 
both offices held more than 6 years. Jirj- 
V. L/awrenii and another. 371 

R.ATES. 

SffPooB Rates. Mamia.mus, 7,10. 

RECf)VERir.S AXD nXE.S. 

Ate Rf.o. Glk. 21. 

KEGlSTRy. 

See Fitoiiinjiio.N', 1. 

RELEASE. 

Sei BiiLs OF Exchange, 8. Landlohii 
AND Tenant, 1,2. Pleadiku, 2.'>, £8. 
Wabkakt of Attohnev, 1. Debtok 

ANi) CllEori OR. 

RENDER. 

Set Rah., 4, h, 54, ltd, 57, 60. 
REMEDV. 

Sir SETIISC ASlIiE PBOCELDIKCS, 2. 
TnE-rAss, Ac. 


RENT. 

See Lanueorii ani> Tenan 1 ,3. Hank- 
RUET, 3. 

REPAIRS. 

See Assignee of Lf.a.sb. 

REPLEVIN. 

Sec Peeamnc,, (i. 

Tiic plaintiff in replevin cannot plead in hai 
n set-off to an avowry for rent. V« 
Where an avowry, stating the plaintiff' to 
have held under a ilviiiise, nt the yearly 
nmt of 317/. without stating when the leiil 
was payable, docs not mean that the rent 
was payable vearlv. Layewi v. 7'u/n<ll, 

Page .531 

REPLICATION. 

See Non Pbos. 

RETURNS TO WRITS. 

See re.ij>ettive heads of Writs. E.vECI I ion , 
1, 2. SiiEBirrs, 2. 

ROLL. 

See Asienumest, 1. 

RULES, 

To FEF.AD ANI> REPl-Y, see PLEADIMO, 21, 
30.—To BRING IN HollV. SnEItlFr,,!.— 
To I-KOOt'CE REC'OHII, sei Stkikim. <>l t 
P l.F-AS, 2. 

1. A rule nt the end of the term may, by 

special leave of the court, be drawn up for 
three days. Hium. 372 

2. Rule for a conitlium obtained on Satur¬ 

day , and served on the Saturday night, the 
term ending on the Widntsday following, 
is suffiaeut ; four days arc not in all eases 
necessary at the end of the term. lirad- 
shttw V. -. 372 

3. Rule obtained on Saturday fur ilumhiy, 

enlarged of course. 372 

REGULiE GENERALES IN KING'S 
BENCH. 

4. To prevent the use of spirituous liquors 

in the King's Uencli Prison, and empower¬ 
ing the Marslial to remove offenders 

therein to another prison, to be confincil 
there fur so long as Marshal shall think 
fit, not exceeding three months. 373 

5. To prevent the setting aside a remilar at¬ 

tachment ageiust sheriff for not bringing 
in the body, or the staying proceeding on 
bail bond, without affidavit of merits, or 
affidavit that applica'uou is really made on 
behalf of sheriff, Ac, 373 
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It. To (liiicbargc rule of court IlUaru Term 
U7 fin. 3, us to orderitiit Master of Crown 
Office to visit King’s &nch Prison, and 
order, that all comidaints of prisoiiers 
within the sud prison mutt be delivered 
to Marshal or his officer. Page 374 

7. Order, that notices for justifying bul in 
lirrson, must be served before 11 o’clock 
of forenoon of the day for which notice 
ought to be served, except where further 
time to justify has been allowed, in which 
case notice must be served before three 
o'clock in the afternoon of such day. 374 
K, Order, that defendant in ejectment sliall 
specify in consent rule the premises for 
which he defends, and consent that on 
trial he will admit the possession of the 
premises. 375 

!*. Order, that in country ejectments, served 
before essoign days of Batter at Michael' 
MUM terms, tenant must appear within four 
days after end of such term. _ 376 

10. Order, that in rule nisi for setting aside 

award, objections to award, &c. must be 
stated. 376 

11. Order, that if two or more notices of 

bail have liecn given Iiefore bail appear to 
jiKstify, costs thereof must be paid before 
justiheation. 376 

12. Order, that no officer under Marshal 

shall take fee for inquiry into solvency, 
Ac. of a party intending to take the bene¬ 
fit of the rules. 376 

la. Order, that sealer of writs shall not seal 
a. a. fa. or ca. $a. without judgment paper, 
Ac. lie produced to liirn- That attorney 
must, on all bailable process, writs of at¬ 
tachment, f. fa. and ca. ra. indorse de¬ 
fendant’s place of abode, Ac. T^t to 
sign judgment on cognovit, rogaomt must 
be protlncetl to clerk of dockcU, and filed 
with him. . 377 

M. Order, that no prisoner intending to 
take benefit of insolvent act, shall be su- 
pcrsi dcd by plaintiff discontinuing to pro¬ 
ceed in action. 377 

RULES IN COMMON PLEAS. 

15. Order, that in bmlable canws for |®00/. 

and upwards, bail may justify in 
iH-yoiid sum sworn to. . 

16. Order, that bail may justify at sitting ot 
the court only, except (under circum¬ 
stances) on the last day of term. .«» 

17. Onlcr, that fines must be left at tne 
CUirographer’s Office fourteen days a^r 
.Mmsed; and all flues’in ling’s Silver Of- 
lice must be carried to Chirographer s Of- 

iil.' ordcr, that rules for special juries must 
be served, and cause marked in Marshal s 


book as special jury, two days before ad¬ 
journment-day in London or MiMletex. 

Page 378 

19. Order, that Seal Office lie oj^n from 

eleven till two, and from fire till seven, 
during term, and tea days after issuable 
term, and one week after any other, and 
from eleven till three in vacation. 379 

20. Order, that rule for tupenedeat of de¬ 
fendant out of custodv of warden, Ac. 
must be filed, upon Mgning luperiedeas. 

379 

21. Order, that no motion relating to a fine 

or recovery shall be mode on last day of 
term, 379 

22. Order, that defendant in qectment shall 
specify in consent rule premises for which 
he defends, and consent that on trial he 
will admit the possession of premises. 

380 

23. Order, that in country ^ectments, serv¬ 

ed before essoign days of Batter or Mich- 
mat terms, tenant most appear witb'm four 
days after end of such terms. 380 

24. Order, that affidavit on motion to enter 

up judgment on old warrant, must state 
that defendant is alive on a day in the 
term. 381 

25. Enabling pUdntiff to declare in C. P. on 
process, returnable last return of the term, 
so as to have a plea of the term. 381 

RULES IN EXCHEQUER. 

26. Order, that justification of ba’il must be 

at sitting of the court before other busi¬ 
ness. , 381 

27. Order, that all motions in causes to be 

heaid before Lord Chief Baron, must be 
made before him alone, when sitting in 
court. . 382 

28. Order, regulating the heanng of causes, 

petitions, Ac. _ 382 

29. Regulating hearmg of exceptions, pleas, 

Ac. in equity and law. 382 

30. Exceptions must Im heard at sitting of 

the court before motions. 383 

SATISFACTION. 

See PtEADiuG, 14,26. 

SCAVENGER. 

See PLBASINa, 38. 

SCIRE FACIAS. 

See Bail, 62, Quarb ex. »on. Error, 
3,4. Pl-EADING, 24. 

A acire facias is necessary, where an elegit is 
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not awarded within a year and a day after 
judgment obtained. Page 'M!4 

SEAL OFFlCir. 
SmRbo.Gbn. 19. 

SEALER or WRITS. 

• 

Rm Rko. Gbn. 13. 


SECURITY FOR COSTS. 

See Costs, 4, 5,6, 7. 

SEDUCTION. 

Sk Master and Servant, 1. 

SERVICE. 

Of Proces8,j« Process, S. Of Declara¬ 
tion IN &ECTMENT, tet Ejectment. 

SESSIONS. 

See Order of Sessions. 

This court will not interfere with the inrac- 
tioe of the court of QuRrter Sessions, un¬ 
less it appears to be mamfestly wrong ot 
unjust. Where an appellant parish gave 
notice before MUckeiimat sesNions, that 
they would at these sessions enter and 
respite, and try their a^ieal witit effect at 
the following sesuons } and in the mean 
time a negociation had taken place with 
the respondents as to the settlement of 
the pauper, but udthoutuy determination, 
it was held to be necessaiy to give a fresh 
notice of appeal for the foUowing sessious, 
to entitle the appellants to be heard. The 
Jiiitg V. The JuttUet of Buts . 385 

SET-OFF. 

Set Covenant. Pleadino, 14. Setting 
asidb Proceedixcs, 3. Reflbvin. 

1. The plaintiff being an auctioneer, and 

suing for the price of goods sold by him as 
such, the defendant may srt-off a debt due 
to lum from the principal vendor. Jarvit 
V. Chappie. 387 

2. In an action of covenant the defendant 

must plead a set-off, and having pleaded 
non etl factum, and nven notice of set-off, 
cannot avail hhnsen of it. OUertkaw v. 
Thomptou. 388 

SETTING ASIDE AND ST.AYING PRO¬ 
CEEDINGS. 

Set Costs, 14. Irregolaritt, 3, 4. 

1. The consent of the party to whom the 


moiety of a pennUy is fo Itr paid, he not 
being the fdaintiff, is not ncivssary in 
prosecuting a yui' tam action. ■■■ — ■■ v. 
Smdth. Phge .392 

2. The court will not prevent the ^untiff 

from proceeding at the same time by ac¬ 
tion for a false return, and a dittHagat to 
make a retnrn. jlnou. 392 

3. An action may be brought in a superior 

' court, when the demand is above 40(. 

thdtagfa it be reduced by a set-off. Oobnl 
V. JOrt. 394 

4. The Court of King’s Bench will not stay 
proceedings merely on an affidavit that the 
debt was under 40s. CulUfurd v. Dychr. 

S9r> 

5. Action may be brought in Court of Grand 

Sessions in H'aitt, for goods delivered to 
a carrier in but received at Carr- 

nanm* / and proceedings in actioii in Mid- 
dkses stayed, cause of action being under 
40v. Asm. 39.5 

(i. The court will stay proceedings, if a de¬ 
fendant be sued by bill as an nttoroey, 
when he is not one. Kabb v. - . 390 

SETTLEMENT. 

Stt Sessions. 

SHAM PLEADING. 

See Pleading, 34. 

SHEEP WALK. 

Sic Evidence, 12. 

SHERIFF. 

See Attacument, 1, 4. Pocndaue. Pro 
CESS, 6. Reg. Oen. 5. 

1. Rule fur an attachment against an undei - 
sheriff, on the death of the sheriff, during 
his year, under 3 C. 1, c. 15, s. 8, is imi 
absolute in the first instance. .Inun. ,389 

2. Attachment refused against the shcrill 

for nut selling under a vendiliomm r TimMu.'., 
where he had returned, be could nut sell 
for want of bdyers. ^uou. 390 

.3. Where there were three defendants, two 
of whom were arrested and bailed, and tbc 
pluntiff took an assignment of tiie bail 
bonds i and as to the third, Utc sheriff re- 
tnrued non eti inecnJiu. Under the.se cir¬ 
cumstances the court discharged the rule 
to bring in tbc body. .dHou. 391 

SHIPS, SHIP OWNERS, AND SHIPPING. 

3iarC harterpartv. Freight. Demck- 
RAGE. Insurance. Pkuiubition, 1. 
Trinity Hoi'se. 

1. When a consignee is not ready to receive 
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the CArgo, and the ownerx of the ship, de¬ 
sirous to get their ship clear, onload the 
cargo and eater it trith the excise, hot 
erroneously, wliereby they are seized'; 
held, that the ship owners are not liable 
to consignees for the non delivery of tlic 
rums, as the lull of lading did not properly 
describe the same. Slarwett v. Shaploek 
amd O/Arrr. Page sgjr 

a. Under a clause in an act of parliament, 
exempting ships from the payment of the 
same |iort or toll duties “ more than once 
for the same voyage hout out and home, 
notwithstanding such ship or vessel might 
go out and return with a loading of goods 
or merchandizes;" held, that a vessel 
having cleared out of port at Hull with a 
cargo of goods for Atogadore, on the coast 
of Africa, wliieh she discharged, and then 
took in anotlicr cargo for London, dis¬ 
charged the same at London, and took in 
a cargo for l/uU, with which she arrived 
at Hull, constituted two distinct voyages, 
and not within the exemption. Tht Dock 
Com/iong at KingsluH-ajom-ffull v. Hunt¬ 
ington. 597 

SIGNATURE OF PLEAS. 

See PxtaDiNa, 31. 

SIXTY SWORN CLERKS. 

See Bail, 7. 

SLANDER. 

Sec Pleading, 41. 

'' Hu has defrauded a mcalmau of a roan 
horse," are not actionable words, without 
special damage. Kichardton v. Allen, in 
error. 657 

SPECIAL CASE. 

1. Kule mu grunted for the defendant to 

admit certain facts necessary to raise a 
question in a special case. Huchte r. Hol- 
/». a 398 

2. Rule idu granted for the postea to be handed 
over to the prosecutor, and for him to be 
at liberty to enter up judgment, defendant 
having neglected to settle the case re¬ 
served in warranto, for usurping office 
of mayor of Calcbeeter. Hex v. Smith. 3yb 

SPECIAL JURY. 

.y« Costs, <J. JiTBbllEnifcl. Reg. Gen. 

13. 

SPIRITUOUS LiaUORS. 

See Rrx. Gem. 4. 


CTAKE-HOLDER. 

Set Monrt had and received. 

STAMPS. 

Affidavit, I. Arbitration, 2. Bail 
Bond, 1. 

1. An appraisement does not require an 
award stamp, tbongb in faet it is in the 
nature of an award. Perkinev, Poltt. 399 

2. A stamp is only necessary, where a paper 

is used in evidence of an agreement direct¬ 
ly, and not where it is ns^ incidently; so 
it is evidence of an acknowledgment con- 
tmnedin it, though not stamped. WheUan 
v. Muttiewt and another. Page 399 

STATUTES (CONSTRUCTION OF). 
See Construction. Mandamus, 3. 

2 & 3 EDW. VI. c. 13. 

Set Postea. 

S & 6 EDW. VI. relaHng to Sale of Offices. 
See Office, Sale of. 

8 & 9 WILLIAM m. c. 11, s. 8. 

Ste Pleaduio, 8. 

3 GEO. I. c. 15, 8. 8. 

See Sheriff, 1. 

2 GEO. U. c. 26, 8.4. 

See Conviction, 6. 

5 GEO. II. c. 30, s. 9. 

See Pleading, 27. 

5 GEO. II. c. 30, B. 32. 

See Bankrupt, 2. 

24 GEO. II. c. 14, s. 1. 

See Notice of Action. 

4 GEO. III. e. 25. 

See Bills of Exchange, 11. 

13 GEO. HI. e. 84. 

Set Turhfixe Act. 

27 GEO. lU. c. 13. 

See Drawback. 
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27 GEO. 111. c. 31. 

Sa Drawback, 

« 

33 GEO. 111. c. .'•■t. 

See Pleading, 23. 

43 GEO. lU. c. 46* 

Ser Costs, 2. Bail, 1. 

H) GEO. III. c. 49. 8. I. 

Overseers, 1. 

53 GEO. III. c. 108. 

See Insolvent Debtor, 1. 

53 GEO. III. c. 113, s. 6. 

Sre Treasurer of County. 

STATUTE OF FRAUDS. 

Sie Fbaods, Statute ok. 

STATUTE OF LIMITATIONS. 

See Limitations, Statute or. 

STAYING PROCEEDINGS. 

S<e Rail, C7. Costs, 1, 5, (i. Indict¬ 
ment. Mortgagor and Mortgagee. 
Pleading, 3. Trial, 2. 

^HIKING OUT PLEAS, &c. 

1. On a motion to strike out the pIe.T of the 
general issue, and file a plea, thattlie plain¬ 
tiff was convicted of felony, the defendant 
must produce a certified copy of the record 
of conviction, and prove the identity of 
the party convicted. Croher v. Stvcu'right. 

400 

2. Rule to produce the record may be given, 
although defendant has struck out rejoin¬ 
der of ttul tiel record. When a motion is 
opposed in first inatance, no costa of op¬ 
position can be allowed, though notice of 
uiotioli was given. Oerard v. GasbtU. 407 

3. If a cause, where there is joinder on de¬ 
murrer and no argument, be struck out of 
the paper, no one praying judgment, the 
cause must be entered tU novo, ^non. 402 

SUBMISSION. 

See Arbitratiox, 1. 

SUBPfENA. 

See Evidence, 11. 

When an officer of the court is served mtli 


a suipmm duert terum, lo prmturc a jiidg- 
mcnt-iKN>k, if the personal attendanre of 
the officer be necessary, be must Ih> in¬ 
formed so, or the court will nut grant an 
attachment against him, liis clerk Imving 
attended with the book, though plaintiff 
was nonsuited in conscqucnrc. Brmtrll v. 
Jones, Page 40.3 

• SUNDAY. 

See Ehror, 3. 

SUPERFLUOU.S COUNTS. 

See Pleadiso, 9. 

SUPERSEDEAS. 

Sec Error, S. Reg. Gen. 14, 20. 

SURETY. 

Sec Bills of Exchange, 8. Guakantef. 

Pleading, 35. Indemnity. 

The consideration must be stated on the faec 
of a guarantee. But notice of nonpay¬ 
ment by principal on demand on surely, 
seems necessary to be averred or jiroved. 
Semb. “ credit," and “ usual credit,” ar;^ 
synonymous. Notice to prodneo, served 
at eight o’clock of evening before trial, 
too late. ^ItkinsuH v. Carter. 403 

SURPRISE. 

See New Trial, 5, 13. 

TAXATION. 

See Attorney, 1,4. Co.sts, 10, Hi. Kvi- 

DENCE, 9. 

TITHES. 

5rf Costs, 11. Pustf.a. Prohibition. 

Parol compositions for tithes arc merely |H-r- 
sonal, and cease with the orcii|intioii of 
the teiianU The coiniiositiuu pjiid by the 
former occupier is priraa fade evidence ol 
value. Payton, clerk, v. Kirkby, 405 

TOLL, 

See Turnpike Act. 

1. An act of parliament, exempting carts, 

&c. loaded with mi^ure, from tolls, ex¬ 
empts them from toil if they arc going 
empty to fetch manure. Harrison v. 
James. 547 

2. Under an exemption from toll in an act 
oi parliament for carts carrying cnnipusi. 
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*it. or any Uiing wlmtaorver iiwd in the 
inannnnir of land, the carriage of lime is 
not excni|>t. Tlic words “ or any thine 
wliatsocver used in the manuring of laud ” 
were considered as only applying to the 
carriage of ploughs, harrows, and such 
like mstruinents. Hmg v. Gough. 6S5 

TOWER. 

^ee Arrest, 23. * 

TRADE. 

I A bond by an apothecary, not t<i set up 
business within 20 miles, is not iilegal, as 
in restraint of trade. Hayward r. Ymmg. 

407 

'■ An agreement between two eonchmasters 
not to oppose each other, or charge higher 
prices, is legal. Hearn v. Griffirt. 407 

TRANSPORTATION. 

See Bail., 51. 

TRAVERSE. 

See Pl.EAI)i.NCi, (j. 

TREASURER OF COUNTV. 

A rule upon tiic treasurer of MidiUesex, to 
pay over money to the treasurer of the 
county of Sumy, fur the expense of re¬ 
lieving a prisoner in the King's Bench and 
Marshalsea prisons, on the 53 Gea. 3, 
c. 113, 8. 6, refused, because a demmid 
and refusal were not sworn to. KY. U. 
Muinwariug, Esij, Treasurer of County of 
Middkscjc. 409 

TRESPASS. 

,VcBaii.,71. Dr.cLARATioN,4. Evidence, 
(>. Insolvent Debtor, I. Limita¬ 
tions, Statute or. Pleadjno, 15, 
III. Process, 6. 

1. The landlord of a tenant from year to 

year, though there is no reservation of the 
timber on the premises, may support tres¬ 
pass vi et armu against a third person, for 
carrying it away after it has been cut 
down. fYard v. Andrews. 630 

MESNE PROFITS. 

2. A joint action^rMesne profits may be 

supported by several lessors of pIMntiff in 
ajcetinent after recovery therein, although 
there were only separate demises by each. 
Chamier and Pleslow v. LUngon. 410 


TRIAL. 

« 

See AbatembMT, 3. JUDGMENT, 1, 2. 
Pleading, 2. 

1. An affidavit, that a material witness is 

not like^ to return till a day therein men¬ 
tioned, impliedly swears-tW he is ex¬ 
pected then. Anon. 411 

2. The court^ll not put off the trial of a 
cause, brought by ^e assignees of a bank¬ 
rupt, because a petition is pending against 
the commission of bankruptcy. Assignees 

of ---- 411 

TRINITY HOUSE. 

The Trinity House have a right to the duty 
of baliastage of skreened garden gravel, 
though not taken from the Thames. Qu. 
Whether gravel taken from the river Lea 
is within the jurisdiction of the Trinity 
House. The Master, tf'ardena, and Assist- 
ants of the GiM Fraternity, or HrotJkrhaoil 
of the most Glorious and VmUvided Trinity, 
and of St. Clement, in the Parish of Dept¬ 
ford Stroud, in the County of Kent, v. Stn- 
ples. ‘ gg,j 

TROVER. 

See Pleading, 36,38. Declaration, 4. 

TRUSTEES. 

See Abhitbation, 2. 

An act of parliament, authorizing trustees to 
improve public streets, and to sell waste 
lands, to defray the cxpcnces of such im¬ 
provements, and to use the money arising 
from such sales in such manner as they 
shall think fit, for the carrying the pur- 
po8e.s of the act into execution, dues not 
authorize them to expend such money in 
the opfmsition of a bill in parliament, 
which, if passed, would turn out disad¬ 
vantageous to the purposes of the former 
act. Edwards v. IPilmn. 610 

TURNPIKE ACT, 

1. The exemption in the General Turnpike 

Act, 13 Geo. 3, c. 84, from payment of 
toll by a passenger crossing a road, and 
not going 100 yards thereon, is confined 
to carriages merely crossing the road. 
Phillips y. Harjwr. 412 

2. A notice of action under an act of parlia¬ 
ment against a toUgate-keeper, *' for de¬ 
manding and taking of me toil for and in 
respect of certain matters and thinn par¬ 
ticularly mentioned and exempted from 
toll, in and by a certain act of parliameni. 
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inUtted" flic. V> too OMCrtidB, «b& bad. 
FftcMM v.Lmr. Page 673 

inn>Esrr/iKi^o. 

K genend imdertaking by an attorney to ap> 
pear to nroccee, does not obBge him to 
put in bim to bdlable procem. jimm. 415 

UNUgUIDATED DAMAGES. 

Set iNaOLVEM* Debtor, I. 

USAGE. 

Set EvtOBNCE,4. 

USE AND UCCUPAXfON. 

See Pleading, 11, 40. 

VARIANCE. 

See Decleration, 4. Pleadi no, 3 1. 

VENDITIONI EXPONAS. 

See SHERirr, 2. 

VENDOR AND PURCHASER. 

See Set-off, 1. Warranty. 

The vendor of a horse, who rescinds the con¬ 
tract, is liable to the purchaser for the 
keep of the horse during the time he kept 
it, from the day of the contract. A'iw v. 
Price- 416 

VENUE. 

See Indictment, 2. 

1. Semite cimaged in acUon for assault, rule 
absolute in lint instance. Shepkerdy.HnU. 

417 

2. A motion to change the vetou cannot l>e 

by one of three defendants, wittout 
UjKironsent of the other two, nots^h- 

WstHding they had snifcrcd jndgment by 
^foult, and coUnded 'irith foe plaintlfl; 
as it was suggested, to wifohold their con¬ 
sent. Aneet. 417 

3. The issuing of the writ is material evi¬ 
dence in an action for an escape, so as to 
enable foe pirintiff to bring back foe 
entne to Mddteser, on the nsnal under¬ 
taking; and therefore in each action foe 
vemie cannot be changed from MUUUttx to 
Nvrthamftimthirt on a mle nm. Amat. 

'•>8 

4. Knle niti granted to change unwe from 

Aeadm to rorl, fonr witnesses living at 
Aesdr, and only one of foe bets occurring 
inAeadha. Anam. 418 

5. RolenMgniitnltochsiigefoe fwmrefrom 


Ytrk to AandsM, the witnesses being Grrrn. 
Imd flsbermen, who wmrid he absent at 
the tiaae of the Park attiiet. AtkUam r. 
Aadhr. Page 411) 

6. Thecooft will reftise a nde to cha^ foe 
Mane in an acfo» on a breach of eovenant, 
fooogh there was a view prayed^ because 
no preponderating circumstances were 
shewn to make foe changing of the venue 

, necessary. Anon. 419 

7. A penal action for nan-reridenoe must be 
brought in for county in which the living 
is situated. WhiltAtitl x. Wynne. 420 

VIEW. 

The Court will only under particular cir¬ 
cumstances grant a view hi an indictment 
for perjury ; but a view will be refrised, if 
tbeiY be any riak of its misleading the jury. 
Auuh. 422 

VERDICT. 

&e Ejectment, l. 

VESTRV-BOOK. 

See Mandamus, 8. 

WAIVER. 

Ac Warrant ov Attorney, i. 

WARRANT OF ATTORNEY'. 

5cr Baron and Feme. Reg. Gen. 24. 

1. A subsequent assignmenLof goods for the 

sum secured by a warrant of attorney, U 
not a waiver of foe warrant of uttorne}-. 
Anon. _ 42;t 

2. Where the plaintiff brought an action 

upon an annuity deed, and afterwards took 
a warrant of attorney for the sum due, 
with a provision, that if within a certain 
time foe annuity was not paid, be should 
be at Ube^ to take out execution for the 
sum specified, together with all costs in¬ 
curred for or by reason of foe nonpaymeul 
of the annuitji; held, that he was not at 
liberty under this clanae, to take ont exe¬ 
cution for the costs of the aefom. Delane 
V. Mott. 423 

WARRANTY. 

A cough, unless jwove J to imof quite a tem¬ 
poral nature, u an unsyndneas; and a 
verdict for the defepdant Eras held wrong, 
though the bone had foe nest day after 
tlis warranty, been mde a bunting. YVhcii 
it k through the eiror of foe jury, a 
new trial is granted on payment of costs; 
but it is otnenrise when through their 








